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In Memoriam. 


GEORGE B. LAKE. 


At the session of the supreme court of the state of Nebraska, Octo- 
ber 18, 1910, there being present Honorable Manoau B. Reesx, chief 
justice, Honorable JoHn B. Barwes, Honorable CHarites B. LeEtTTON, 
Honorable Jess—E L. Root, Honorable Wit1t1am B. Rose, Honorable 
Jacop FAawcet?T, and Honorable Samurt H. SEDewick, associate jus- 
tices, the following proceedings were had: 


May It PLEASE THE CouRT: 

The committee appointed to draft and report to the court, at this 
time, suitable resolutions on the death of Honorable Grorce B. LaKkE 
respectfully submit the following: 


It having pleased the Supreme Ruler to remove from this world 
Grorce B. Lake, a distinguished lawyer and jurist, formerly a judge 
of this court, who died at his residence in Omaha on the 27th of July, 
last; it is hereby 

Resolved, On behalf of the members of this court, and of the bar 
of Nebraska, that we are deeply sensible of the loss sustained from 
his death by the community in which he had lived, and the state in 
which for more than fifty years he had borne an active, influential, 
and honorable part. 

Resolved, That we sympathize sincerely with the surviving mem- 
pers of his family in their great affliction, and the grief and sorrow 
brought to their home by the loss of the husband and father. 

Judge LAKE was born in Greenfield, Saratoga county, New York, on 
September 15, 1826: From early youth, and until his removal to 
Nebraska, he lived in the county of Loraine, in northern Ohio. There, 
under hard conditions of life, and solely by self-aid, he secured a fair 
education, studied for the profession of law, and was admitted to the 
bar in Elyria, the county seat, in the year 1851. 

After a few years of experience there, he removed with his family to 
Omaha, in the year 1856, where he soon secured, and during the en- 
suing ten years maintained, a leading and successful practice in the 
territorial courts. 

Three times elected to the territorial house of representatives, and 
its speaker during ome session, he was influential in the legislation of 
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the earlier years of the territory, and in the framing of the first con- 
stitution, adopted in June, 1866. Under that constitution he was 
elected chief justice of the supreme court, and assigned for duty to 
the Second judicial district, comprising the important counties of 
Cass, Sarpy, Douglas, Saunders, Lancaster, Seward, and Butler; 
re-elected for six years and serving until the separate supreme court 
was established in 1875, Judge Laxe continued, under conditions im- 
posing great labor, and many difficulties, to hold the appointed terms 
in that large and populous district with punctuality and efficiency; 
taking, also, his full share of the labor and responsibility of this 
appellate tribunal as then organized. 

Chosen without opposition as a delegate to the constitutional con- 
vention of 1871, he helped, by counsel and active effort, to incorporate 
into the instrument then framed the reformatory principles and best 
features of our present constitution. 

Elected in 1875 as a judge of the supreme court then organized, 
and becoming its first chief justice, he continued by subsequent re- 
elections to be a member of the court until January, 1884, when he 
declined further service therein, returning to practice in special fields 
of the law, and to the repose and quiet of private life, in which be 
continued until his death. It is further 

Resolved, That Judge Lake was recognized as a lawyer learned in 
his profession, able and skillful in the conduct of his causes, safe and 
prudent in counsel, faithful, In its full sense, to his client’s interests, 
and rigidly scrupulous of their rights, as well in his own dealings 
with them as in their controversies with others. . 

As a trial judge he was prompt, industrious, forceful and efficient, 
unusually accurate in his conclusions, whether of law or fact, intol- 
erant of all devices to hinder or defeat justice, knowing no person- 
ality in his rulings, and, in his administration of the criminal law, 
believing that guilt should not be shielded or crime go unpunished 
because of captious technicality or weak sentiment. 

As a judge of this court, {ts volumes of reports bear patent evidence 
of his research, his ability, his sound judgment, his accurate reason- 
ing, his clear and lucid exposition of legal principles as applied to the 
case in hand, his direct method of reaching and stating conclusions, 
and his desire, so far as possible, to arrive at the very right of the 
matter involved. 

As one of the first judges, and serving sixteen years under both 
constitutions, his influence in shaping the jurisprudence of Nebraska 
was not unlike, in a lesser degree, that of Chief Justice Marshall on 
the jurisprudence of the nation. 

As a citizen, his simplicity of life, his unswerving integrity, his 
practice of fair dealing in his own affairs, and his intolerance of fraud, 
dereliction, or malfeasance in public office illustrated a high type of 
American citizenship, fitly supplementing his own official career; and 
his death was the close of ‘a long, fruitful and exemplary life. 
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Resolved, That this memorial be preserved in the permanent records 
of the court, and a copy thereof be furnished to the widow and chil- 


dren surviving the deceased. 
. BELeazer WaKkeLEyY. 


B. KE. B. KENNEDY. 
Cuas. O. WHEDON. 
Enos F. Gray. 

Epwin F. WarR5EnN. 


CuHarLes O, WHEDON: 

May’It Please the Court: The regular proceedings of this tribunal 
are at this time interrupted in honor of one who for seventeen years 
honored the court as one of its members—Judge Grorce B. Lake. One 
who through his maternal ancestor could trace his lineage in a direct 
line to that eminent Puritan divine, Roger Williams, the founder of 
the colony of Rhode Island, who because of his bold and outspoken 
expressions regarding the freedom of the civil magistrate from the 
dominion of the church was banished from the colony of Massa- 
chusetts. An ancestor remote in time, but immediate in his descend- 
ant, in sterling integrity, independence, and clear conception of the 
duties, powers, and functions of different departments of government. 
An ancestor of whom Bancroft the eminent historian wrote: 

“He was the first person in modern Christendom to assert in its 
plenitude the doctrine of the liberty of conscience, the equality of 
opinions before the law; and in its defense he was the harbinger of 
Milton, the precursor and the superior of Jeremy Taylor. For Taylor 
limited his toleration to a few Christian sects; the philanthropy of 
Williams compassed the earth. * * * Williams would permit the 
persecution of no opinion, of no religion, leaving heresy unharmed by 
law, and orthodoxy unprotected by the terrors of penal statutes.” 

The indomitable spirit of perseverance which GrorcE B. Laxn in- 
herited from that resolute ancestor is well shown by the struggles of 
his early youth, the success, honors, and universal respect which he 
enjoyed in after life. 

Left without a mother’s tender care when only eighteen months 
old; an orphan among strangers at the early age of nine years, he 
obtained such education as was afforded by the common schools of 
that day, devoted two years to study at Oberlin college, and then in 
the office of attorneys at Elyria, Ohio, prepared himself for his chosen 
profession, to the practice of which he was admitted in 1851. 

Born when John Quincy Adams was president, he lived through the 
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administrations of Jackson, Van Buren, William "I. Harrison, Tyler, 
Polk, Taylor, Fillmore, Pierce, Buchanan, Lineoln Johnson, Grant, 
Hayes, Garfield, Arthur, Cleveland, Benjamin Harrison \icKinley, 
Roosevelt, and died during the incumbency of President Taft. 

An idea of the development of this country which h¢ witnessed may 
be gathered from the fact that if, when he was four years of age, all 
the railroad tracks in the United States had been laid in one direct 
line, that line would not have extended from this city to the county 
seat of Seward county. Its length would have heen but 23 miles. 
He lived to see the railway track mileage of the nation exceed $35,000 
miles; enough to construct a single line of traok from the earth to, 
through, and 30,000 miles beyond the moon, an¢ stt). have more than 
enough remaining to build a double track around the earth at the 
equator. Little did he imagine the day he reached his majority that 
he would live to the time when the capitalization >f the railrcads of 
the nation would exceed by more than $9,630,000,000 the taxable value 
of all the property in the United States as shown by the census of 1850, 
or that he would participate in a presidential election at which two 
states lying between the Missouri river and lake Michigan would 
cast an aggregate vote exceeding by more than 217,000 the total 
vote cast in the United States when Martin Van Buren was elected in 
1836. * 

He came to Nebraska three years after its territorial boundaries 
were fixed by congressional enactment, and here spent the remainder 
of his days. Of his public services to the territory and the state, the 
resolutions now Offered speak. To attempt to add to what is there 
sald regarding those services is but to weaken encomium by the mul- 
tiplication of words. . 

To a remarkable degree he ever enjoyed excellent physical health. 
Meeting him something more than a year ago, when he was enjoying 
a cigar, I remarked that it was the first time I had ever seen him 
smoking. “Probably so,” he replied, “I did not commence to smoke 
until I was past eighty.” Unpretending and industrious in his daily 
life, dignified and reserved in his manner, to many he appeared dis- 
tant, cold, and unsympathetic. But those so impressed were not 
acquainted with his real character and personality. None possessed 
a kinder heart, warmer or more generous impulses. He had felt the 
pangs of poverty; and, especially toward the young man industriously 
seeking to overcome apparently insurmountable obstacles, he was ever 
kind, sympathetic, and helpful. 
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With him the state was a body politic or society of men united to 
promote their safety, welfare, and advantage by means of their union; 
hence, the state was-to be protected and defended against every species 
of spoliation, peculation and plunder, equally with the individual. Of 
unquestioned ability and integrity, none can be found among those 
familiar with his public career who will not bear witness that against 
every attempt to cheat, graft or defiaud the state he sternly set his 
face, and those seeking to accomplish such regults found in him an 
active, resourceful, and effective op!-oncnt. No man has occupied a 
judicial position in this state who possessed a clearer conception of 
the rights, powers, and duties of the several departments of govern- 
ment than he; none more inclined to recognize and confirm them by 
judicial decision. His views concerning those powers, rights, and 
duties cannot be better expressed than by quoting from the opinion 
written by him in Plueler against the State, in which was involved 
the constitutionality of the license statute, commonly known as the 
“Slocumb law.” He said: 


“Were we acting in the capacity of lawmakers, if our business were 
to determine what the law should be instead of what it is, * * * 
we might insist that privileges granted through former licenses should 
be protected, or at least not entirely disregarded by the new law; and 
algo that a material distinction be made in the amounts required from 
persons selling all kinds of intoxicating liquors, and those selling ale 
or beer alone. But these are matters purely of governmental policy, 
entrusted by the constitution exclusively to the legislative department 
of the government, and with which the judiciary have not the slight- 
est concern, so long as no right secured by the paramount law is 
invaded, except, when appealed to, to uphold and enforce the properly 
expressed will of the law-making power.” 

“Tt has been said that the temple of fame stands upon the grave; 
that the flames which burn upon its altars are kindled from the ashes 
of dead men. If so be it, yet is the superstructure of that temple 
tabricated from the events of a well ordered, a well spent, life; 
from a record of private and public duty, faithfully, honestly, and 
conscientiously .performed. Of such material is built the temple of 
him in honor of whose memory we are here assembled; who has now 
met “the sleeping partner of life—a change of existence.” 


Enos F. Gray: 

May It Please the Court: It is with grateful pride I pay my tribute 
of respect to the memory of Judge GrorcE B. Lake. It seoms fitting 
that we should express our appreciation of the great services of the 
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eminent jurist, who has departed to that bourne from whence no 
traveler returns. 

In the early history of this state, while he sat here with Mason and 
CROUNSE, and later with Ganrr, MaxwsLz, and Coss, I learned to 
know that Judge Laxxe was an able lawyer, judicious and accurate in 
his decisions, and, withal, a courteous and pleasant gentleman. He 
seemed to possess such large capacity of mind, and manly disposition, 
as to raise him above the entertainment of envy of others, or personal 
spleen to mar his intercourse with men. 

It fs to his services, very largely, we owe the construction of our 
statutes and constitutional provisions, the application of common law 
principles in this state, and the settlement of our practice. Every 
lawyer in this state, now and hereafter, will appreciate the great 
value of his judicial labors. Our grateful eulogy now is but a breath, 
and will be forgotten; but what he has done for us is on record for 
constant use and guidance through all the future of Nebraska. The 
family and friends of Judge Lake may erect his memorial stone, em- 
blazoned with their fond remembrances, but he, himself, has written 
upon our lasting pages a more enduring memorial of his great deserts, 
and such as will command the respect and admiration of men so 
long as our state shall exist. 

In ancient times all praise was awarded to the hero of war, or the 
conqueror who had left ruin on his march, and waded through the 
blood of innocence to a tyrant’s throne; but in our age we are 
allowed to appreciate civic excellence and useful civil services. The 
man who, with superior capacity of mind, has devoted his energy to 
the useful service of his fellow men, and, in an eminent degree, has 
conferred benefits upon his state, is most worthy of our applause. 
and such a man was Judge Laxr. 

An excellent judge, counselor, sage; he has departed 


‘*'To the dark grave, retiring as to rest; 
His people blessing, by his people blest.’’ 


HONORABLE MANoAH B. REeEszE, C. J.: 

As is known to all familiar with the early history of this state, 
Judge LAKE was one of {ts honored pioneers. My first acquaintance 
with him was in the year 1871. At that time he was one of the judges 
of the supreme court, and, by the law then in force, one of the three 
district judges of the state. Later, by a change in the constitution, 
the courts were separated, and he became one of the three judges of 
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the supreme court, the service of those judges upon the district bench 
having been by that instrument dispensed with and district judges 
provided for those courts. 

In all the long career of Judge LaKg, as both district and supreme 
judge, there was never at any time a single charge or breath ot 
suspicion against his personal honor and integrity. He was at all 
times recognized by the bar and the people of the state as a just, con- 
scientious, painstaking, and able judge. He was one of the strong 
men of the state. He has left an indelible mark upon its jurispru- 
dence. He sought the right in all his decisions, and, when his judg- 
ment was convinced as to what was right, he was inflexible, and no 
other considerations had any place in his mind. In connection with 
his able associates, Judges GANTT, MAXWELL, and Copp, he succeeded 
in laying the foundations of the legal policy of the state upon the 
indestructible rules of Justice and Law, and has thus erected a monu- 
ment to his memory which can never be shaken or destroyed. He died 
at a ripe old age in the full glory of a life well spent and a life work 
well performed. We revere his memory. Many will profit by his 
example, and will treasure up in fond recollection the name, character, 
and labors of Judge Gorge B. Lake. 


By THE CourRT: 
It is ordered that the resolutions reported by the committee be 
spread upon the records of this court, and that they be published in 


the next volume of the reports. 
M. B. REESE, 
Chief Justice. 
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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


aT 


JANUARY TERM, 1910. 


Oscak L, STONE, APPELLANT, V. [DA BLANCHARD, APPELLER. 
Firep May 20, 1910. No. 16,045. 


1. Forcible Entry and Detainer: Jurispiction. A justice of the peace 
has no jurisdiction to try actions of forcible entry and detainer 
in which the title to real estate is sought to be recovered, or 
Iaay be drawn in question, and in such case the district court on 
appeal has no jurisdiction to try such issue, and should dismiss 
the action for that reason. 


2. : : Derenses. An equitable title to real estate and 
possession thereunder may be shown as a defense in an action 
of forcible entry and detainer. A justice of the peace has no 
jurisdiction to try such a title. 


3. ‘ . No mere claim of title or assertion that title is 
drawn in question will deprive a justice of the peace of jurisdic- 
tion to try the cause. He must ascertain from the evidence 
whether the action involves or draws in question the title to real 
estate. 


Forcible entry and detainer is an action to de- 
termine the right of possession only. Any evidence tending to 
show which party is entitled to possession, whether it be title 
deeds or other written or oral testimony, should be considered. 
But a justice of the peace can try only the right of possession. 
If that right depends upon some right of the defendant, whether 
legal or equitable, in the property itself, he must dismiss the 
action for want of jurisdiction. 


6. : : DEFENSES: EstopreL. If title to real estate is 
sought to be recovered or drawn in question in an action of 
forcible entry and detainer, questions of estoppel affecting the 
right of defendant to assert such title cannot be decided by the 
justice of the peace. 
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Evmwence. If a son gives to his mother money with which 
to procure a home, and pursuant thereto the money is deposited 
in a bank to the mother’s credit, and real estate is purchased 
with a part of said money, and the mother builds a house thereon 
with the rcmainder and occupies the same as her home, the fact 
that the son took the title to the real estate in his own name 
without the knowledge of his mother at the time will not enable 
him or his grantee, who took a deed from the son while the 
mother was in possession of the property, to recover the pos- 
session of the property in an action of forcible entry and de- 
tainer. . 


APPEAL from the district court for Lancaster county: 
LINCOLN J’rost, JUDGE. Affirmed. 


Burr & Marlay, for appellant. 
Janes A. Brown and J, T. Allensworth, contra. 


SEDGWICK, J. 


This is an action in forcible entry and detainer, tried 
in justice cowt and appealed to the district court for 
. Lancaster county.’ Upon the trial in that court without a 
jury the court found that the title to real estate was 
drawn in question, and that, therefore, the justice being 
without jurisdiction, the district court was without juris- 
diction upon appeal, and dismissed the action. The plain- 
tiff has appealed to this court. 

The only question presented upon the record is as to 
whether the title to real estate is drawn in question within 
the meaning of section 907 of the code, which provides 
that justices shall not have cognizance “in actions in 
which the title to real estate is sought to be recovered, or 
may be drawn in question, except actions for trespass on 
real estate, Which are provided for in this title’ The 
plaintiff introduced in the evidence a warranty deed ex- 
ecuted to him by George L. Blanchard and wife, and based 
his right of possession thereon. He then attempted to 
show that the defendant knew that he was purchasing the 
property from George L. Blanchard and encouraged him 
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in doing so, and other matters tending to show that the 
defendant ought to be estopped to deny the plaintiff’s 
rights under the deed. This question of estoppel will be 
again referred to. The defendant, who is the mother of 
the said George L. Blanchard, testified that she and her 
husband had separated eight or nine years before, and 
that at the time they separated and were divorced they 
had two sons, George L. Blanchard and another son, and 
that they gave each of them 80 acres of land; that George 
‘sold his 80 acres of land and gave her $500 out of the 
proceeds with which to procure a home; that the money 
was deposited in the bank in her name, and that about 
six years before the trial George bought the lot on which 
the house in question was built out of this $500, and that 
she, the defendant, built the house thereon with the re 
maining $400; that she supposed at the time that the title 
to the lot was taken in her name, and that after she had 
begun building the house she learned that the title was 
taken in the name of George, and that thereupon she told 
George that she “did not like the idea of putting that 
money on the lot without it being in her name,” and that 
he promised her that when it was all finished “he would 
make me a deed of it altogether’; that she went into 
possession of the house and lot as soon as the house was 
completed, and had occupied it as her own home ever 
since, a period of about six-years, without paying rent to 
any one or recognizing any one else as the owner. The 
defendant was cross-examined at length, and appears to 
be a fair witness, without making any attempt to disguise 
in any way the facts connected with the transaction. The 
evidence of her son George was taken, and he testifies in 
general terms that the house was built with his money, 
and that it was his house and his property; that he had 
allowed his mother to reside there because she was his 
mother, and that he had paid the taxes on the property. 
There is, however, no denial in the record of the defend- 
ant’s testimony that, when she and her husband were 
divorced, they divided their property between their two 
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sons, and that George, in consideration of receiving the 
80 acres of land, agreed to furnish her with a home, and 
did actually deposit $500 to her credit for that purpose, 
and that the lot was bought and the house built with this 
. $500. 

The plaintiff insists that in an action of forcible en- 
try and detainer to recover possession of real estate an 
equitable title and possession pursuant thereto is no de- 
fense, and that to assert and prove such a title is not 
competent in such an action, but that question has been 
more than once determined against him by this court. 
In Lipp v. Hunt, 25 Neb. 91, it appears from the opinion, 
which was written by the present chief justice of this 
court, that the plaintiff had the legal title to the prop- 
erty in question, and that the defendant claimed an equi- 
table interest in the land under an ora] contract of sale 
made with one who himself did not have the legal title, 
but claimed through mesne transfer of a contract of sale 
given by the South Omaha Land Syndicate to one S. S. 
Lewis. The evidence showed that the owner of this con- 
tract sold the property to the defendant without giving 
him any writing whatever, and that the defendant took 
. possession and held the property under that purchase. 
The principal question discussed was whether the defend- 
ant’s control and possession of the property was such as 
to give an innocent purchaser notice that he had posses- 
sion of the property, and, after determining this ques- 
tion in favor of the defendant, the court said: “We pre- 
sume the law is well settled in this state, at least, that if 
a purchase of real estate is made, even by an oral con- 
tract, if any considerable portion of the purchase money 
is paid and possession taken by the vendee, that this will 
be sufficient to take the contract out of the statute of 
frauds, and entitle the vendee to the performance of his 
contract. Also, that during such possession, if open and 
notorious, any purchase of the property by a third party 
will be with notice of the first vendee’s rights, and will 
not cut off his equities. These questions can be litigated 
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only in a court having equity powers.” Ali of the impor- 
tant questions presented and discussed in this case appear 
to have been determined in that decision. 

Justice courts cannot try actions which involve title 
to real estate, or in which such title may be drawn in 
question. This court has frequently been called upon to 
construe this statute. No mere claim of title or claim or 
assertion that title is drawn in question will deprive the 
_justice of power to try and deterinine the cause. He must 
ascertain from the evidence whether the action involves 
or draws in question the title to real estate. Forcible 
entry and detainer is an action to determine the right of 
possession, and any competent evidence, whether it be 
title deeds or other written or oral testimony, tending to 
show which one of the contending parties is entitled to 
possession of the disputed property must be considered 
by the justice. If he can find and determine the right of 
possession without at the same time determining the 
rights of the parties, legal or equitable, in the property 
itself, it cannot be said that the title is drawn in question. 
If, however, possession is held under and by virtue of 
some right in the property so that the right of possession 
cannot be determined without adjusting the right in the 
property itself, then the title to real estate is drawn in 
question, within the meaning of the statute. The justice 
must find from the competent evidence whether title to 
real estate is drawn in question, and not from the plead- 
ings or from the claims or pretentions of the parties. 
There must be competent evidence tending to show that 
there is in fact a title to real estate in question tendering a 
genuine issue which the parties are entitled to have ad- 
judicated. An unfounded assertion of right, without com- 
petent evidence to support it, will not deprive the justice 
of jurisdiction. 

The evidence in this case is amply sufficient to bring it 
within the law a3 announced in Lipp v. Hunt, supra. 
George L. Blanchard had good reason to give to his 
mother a part of the proceeds of the 80 acres of land which 
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he received as a free gift from her and his father. When 
the $500 was placed to her credit pursuant to his promise, 
it became her money, and if this lot was bought and the 
house built thereon with her money, as the uncontradicted 
evidence shows, she is in equity the owner of the property 
and is in possession by virtue of that ownership. These 
are questions that cannot be tried by a justice of the 
peace. 

The plaintiff introduced evidence tending to show that 
the defendant knew that he was about to purchase the 
property and encouraged him to do so without asserting 
her interest, and it is urged that she ought now to be 
estopped to claim any right in the property. There are 
several very sufficient answers to this suggestion. The 
plaintiff and defendant were near neighbors for several 
years before the transaction in question, and the plaintiff 
had beyond question actual notice of facts that would lead 
any man to suppose that the defendant had some rights 
in the property. He knew that the defendant was ignorant 
of her legal rights, and that she supposed that because 
she failed to get the deed, as her son agreed, she had been 
effectually deprived of her rights. Her statement to him 
was that if the property had to be sold she would rather 
he would buy it than any one else, and other similar state- 
ments. And, again, such statements would not affect her 
right to continue in the possession of the property except 
so far as they affected her right to the title itself, and 
the court plainly had no jurisdiction to try her title and 
no occasion therefore to weigh evidence that would 
affect her title. Such matters might very properly be 
presented to a court of equity with power to determine 
finally the interest of the respective parties in the real 
estate itself. 

We think the judgment of the district court is clearly 
right, and it is therefore 

AFFIRMED. 
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ET AL., APPELLANTS. 
Firep May 20, 1910. No. 16,054. 


Intoxicating Liquors: AcTION For DAMAGES: PLEADING. In an 


action against licensed saloon-keepers for damages arising from 
the sale of liquors to plaintiff’s husband causing his death, it is 
proper to allege and prove that for some time immediately prior 
to the day of the death of deceascd the defendants had sold 
liquors to the deceased and had thereby caused him to become 
an habitual drunkard. ‘ 


EVIDENCE. In such action it is not erroneous to 
allow a witness to testify that he saw the deceased drinking 
liquors from a bottle on the day of his death as tending to prove 
the allegation that deceased became intoxicated on that day. 
Such evidence becomes material if it is shown by the same or 
other witnesses that the defendants contributed to his intoxica- 
tion. 


. Evidence: Recorps. The village records of the bond given by a 


licensed saloon-keeper, kept by the clerk of the village and 
identified by him as such, are competent prima facie evidence of 
the execution and delivery of the bond. : 


Review. When a witness has stated all of the facts within 
his knowleuge as to the employment and habits of deceased, it 
is not prejudicial error to refuse to allow the witness to answer 
the question whether he was or was not an industrious man. 


Intoxicating Liquors: AcTION FoR DAMAGES: LiasiLity. If a 


saloon-keeper sells liquor knowing or having good reason to 
believe that it is intended for deceased, or intended that the 
deceased shall participate in drinking it and deceased does so 
participate, he is liable as though he sold to the deceased direct. 


. Trial: INsrrucrions. It is erroneous to recite in an instruction 


certain of the disputed facts in the case, omitting other facts 
bearing upon the same point, but if the facts so recited are 
admitted in the pleadings or established without contradiction 
such recital of facts is without prejudice. 


Intoxicating Liquors: Action FoR DAMAGES: MEASURE OF Dam- 


AGES. In an action against licensed saloon-keepers for damages 
resulting from the sale of liquors, the plaintiff may recover all 
daniages occasioned by the sale. The provisions of section 18 of 
the act were not intended to limit the measure of damages, but 
to simplify the proof in such cases. 
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APPHAL from the district court for Madison county: 
ANSON A. WELCH, JUDGE. Affirmed. 


A. F. Barnhart and Mapes & Hazen, for appellants. 


William V. Allen and William DL. Dowling, contra. 


SEpGWIck, J. 


On the evening of the 28th day of June, 1907, Jones 
Pilkins, in attempting to cross the tracks of the Chicago 
& Northwestern Railway Company .at Battle Creek, was 
yun over by the engine and cars and instantly killed. This 
plaintiff, who is his widow, began this action in her own 
behalf and in behalf of her four minor children in the dis- 
trict court for Madison county to recover damages alleged 
to have been suffered because of his death. The keepers of 
three saloons in the village of Battle Creek and the sureties 
upon their bonds were made defendants. Upon the trial 
the jury, under the instruction of the court, found no 
cause of action against one of the defendants, and found 
a verdict in favor of plaintiff against the remaining de- 
fendants who have appealed to this court. The petition 
upon which the action was tried alleged in the usual man- 
ner the licenses of the saloons and the giving of the bonds 
required by the statute, and then alleged that for many 
mouths prior to the 28th day of June, 1907, “the said 
Jones Pilkins had acquired the habit of drinking malt, 
spirituous and vinous liquors at the said saloons of the 
said defendants to excess, and of becoming intoxicated 
thereby”; that she had warned the defendants not to sell 
liquors to her husband, but they disregarded her warning 
and the rights of the plaintiff and her said minor chil- 
dren, and did “on the 28th day of June, 1907, sell and 
give to the said Jones Pilkins malt, spirituous and vinous 
liquors at their saloons, which he, the said Jones Pilkins, 
then and there drank, whereby he then and hy reason 
thereof became extremely intoxicated” and incapable of 
caring for himself, and while in that condition “he, the 
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said Jones Pilkins, stepped onto the track of the Chicago 
& Northwestern Railway Company in front of a rapidly 
running train of cars, and was then and there and thereby 
run over and instantly killed’; that at the date of the 
death of the deceased he was a young man about 28 
years old and a laborer by occupation, and earned and 
was capable of earning about $700 a year, which he con- 
tributed to the support of his family, and was in good 
health and industrious when not intoxicated; that the 
plaintiff and her minor children were dependent upon him 
for her support, and “that by reason of said intoxication 
of the said Jones Pilkins, produced by the said defendants 
in the manner. aforesaid, and his said death, the plaintiff 
and her said minor children are entirely destitute and 
without means of support, and have sustained damages 
in the sum of $10,000.” The answer appears to be a gen- 
eral denial as to the allegations of the cause of the death 
of the deceased and as to the damages sustained by the 
plaintiff, and it was so treated by the trial court. 

1. The first objection raised by the defendants is that 
the court erred in allowing proof of sale of liquor by the 
defendants to the deceased on occasions prior to the date 
of his death, but we think there was no error in receiving 
this evidence. 

2. It was objected that the court erred in allowing two 
witnesses to testify to having seen the deceased drinking 
out of a bottle on one of the back streets of Battle Creek 
on the evening before his death. The ground of the ob 
jection is that there was no evidence showing that the 
contents of the bottle were obtained at the saloon of 
either of the defendants, but of course it was competent 
to show that the deceased was drinking and became in- 
toxicated on that day, and then to show, if possible, that 
his intoxication was the cause of his death, and that the 
defendants were responsible for his intoxication. It was 
not to be supposed that all of this could be proved by one 
and the same witness, and this evidence was properly re- 
ceived. 
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3. The plaintiff offered in evidence the bonds filed with 
the village clerk, as they had been identified by the clerk 
and shown to be the original bonds filed and to be a part 
of the records in his case. This evidence was objected to 
on the ground that there was no evidence of the execution 
and delivery of the bonds. Thereupon a witness was 
called to testify that he was acquainted with the hand- 
writing of the president of the surety company and knew 
that the signature on the bonds was executed by the presi- 
dent of the company. The bonds were then received in 
evidence, and this ruling of the court is complained of. 
In Gran v. Ilouston, 45 Neb. 818, it appears in the opin- 
ion, at page 833, that an objection was made to the ad- 
mission of a certified copy of the bond, but the same was 
admitted over the objection, and it was held that this 
was not erroneous. The sections of the statute relating 
thereto were quoted, and it was said that, as “the objec- 
tion was confined to the admissibility of the bond * * * 
there was no eiror, if any committed, which is of any 
avail.” It was not intended to hold that the surety com- 
pany could not defend under such circumstances upon the 
ground that it had not executed the bond, but that the 
record of the bond was sufficient prima facie proof to 
allow its admission in evidence, and if no other evidence 
was offered it would be sufficient proof of its execution 
by the defendants. This objection therefore was properly 
overruled. 

4. The defendants complained that their witness was 
not allowed to answer the question, “Now, from your ac- 
quaintance with Mr. Pilkins, you may state whether he 
was or was not an industrious man,” and other similar 
questions. The witness interrogated testified that he had 
known the deceased for several years and saw him quite 
often, and, when asked whether the deceased was in the 
habit of working, answered, “I seen him work,” and, be- 
ing asked, “Was he in the habit of being generally em- 
ployed or just occasionally?” answered, “I have seen him 
work, and I have seen him standing around the stores.” 
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He was asked, “And you may state whether or not he 
was habitually employed, or was he habitually standing 
around the stores?” An objection to this question was 
sustained, and it would seem from the many questions 
of this class that had been asked and answered that this 
question might be considered to be suggestive, and its 
exclusion not such an error as would require a reversal 
of the judgment. And so the question whether the de- 
ceased was or was not an industrious man was also prop- 
erly excluded. The witness had testified to the facts 
within his knowledge as to the employment of the de- 
ceased, and the jury were as competent as the witness to 
say whether the deceased should be consideved an in- 
dustrious man. We do not find any other rnlings of the 
court of this nature upon the page of the record referred 
to, and in reading the evidence of the various witnesses 
we have not Ghserved any prejudicial error in ruling upon 
such offers of testimony. 

5. The court instructed the jury: “If you find that 
other persons purchased intoxicating liquors on June 28, 
1907, from the persons then in charge of tle saloons of 
any defendant, which was taken out of doors by such 
purchasers, with the knowledge or conseit of the person 
in charge of such saloon, or under such circumstances 
that he had good reason to believe at the time of such 
sale that Jones Pilkins was among the persons who was 
to drink the same, or a part thereof, and that said Jones 
Pilkins drank the same, or a part thereof, and by means 
thereof became intoxicated, or his intoxication was 
thereby contributed to in any degree, then such sale 
or giving would be within the meaning of the stat- 
ute, and if Jones Pilkins thereby became  intoxi- 
eated, or his intoxication was in any manner con- 
tributed to thereby, and while he was in such con- 
dition, and by reason thereof, he was run over and 
killed by a train of cars, substantially as stated in the 
amended petition, if you find the other elements of the 
plaintiffs cause of action exist, such principal defend- 
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ant or defendants as thus sold or gave him such intoxica- 
ting liquors, and the surety on his bond, would be liable 
in this action.”. It is shown in the evidence that the de- 
ceased, with several others, was engaged during the day 
in breaking a horse or horses by driving through the 
streets of the village, and there was evidence tending to 
show that they were all drinking at various times during 
the day, and tending also to show that they were procur- 
ing liquor at the saloons to drink elsewhere, and it was 
in view of this condition of the evidence that the instruc- 
tion was given. If the defendants sold liquor to one of 
these parties knowing or having good reason to know at 
the time that they were drinking it together, and that the 
deceased was one of the parties and drinking with them, 
such sale would undoubtedly be equivalent to the sale to 
the deceased himself, and we think that the instruction 
fairly submitted the question to the Jury. 

6. Instruction No. 5 of the requests of the plait .iffs 
given by the court recites quite at length circumstan 
in the case as disclosed by the evidence. The jury by thie 
instruction were told that there was evidence tending to 
prove those circumstances, and that if they found that 
the circumstances were proved by the evidence then they 
might be considered by the Jury with all the other testi- 
mony in the case in determining whether the deceased 
purchased and drank intoxicating liquor in the saloon of 
any of the principal defendants on that day and before 
his death. We think that this instruction ought not to 
have been given. The jury should of course consider all 
of the circumstances in the case that are proved by com- 
petent evidence, and to specify some and omit others gives 
those circumstances that are specified such prominence 
that might lead the jury to disregard other equally 
important circumstances. Under ordinary circumstances 
such an instruction would require a reversal of the judg- 
ment. We find, however, that each of the facts recited in 
this instruction is proved by the evidence and without 
any conflicting evidence. That being the case, it is of 
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course true that those facts being undisputed should be 
considered by the jury in connection with all the other 
facts in the case that might be more or less controverted. 
In the trial of a civil case before a jury the court may 
properly state to the jury the material facts that are ad- 
mitted by the pleadings or are fully established by un- 
contradicted evidence; only those material facts that are 
in dispute should be submitted to the jury. So far as we 
have observed, the facts recited in this instruction are so 
clearly proved that it cannot be said that there was any 
substantial dispute in regard to any of them. If the judge 
might have told the jury that these facts were established 
by the pleadings and evidence, it cannot of course be 
prejudicial to the rights of defendants to recite the facts 
in the guarded manner of the instruction complained of. 
We cannot see that the giving of the instruction was 
prejudicial to the rights of the defendants so as to require 
a reversal. 

7, The jury found the damages of the plaintiff to be 
$4,500. It is objected that these damages are excessive, 
so much so as to show that the jury were influenced by 
passion and prejudice. Section 15 of the act in question 
(Comp. St. 1909, ch. 50) provides: “The person so li- 
censed shall pay all damages that the community or in- 
dividuals may sustain in consequence of such traffic.” In 
Young v. Beveridge, 81 Neb. 180, it is said in the syllabus: 
“The measure of damages is the present value of the sum 
the deceased would probably have contributed to the sup- 
port of his wife during the period of their joint expectancy 
of life and the amount he probably would have contributed 
to the support of the minor child during her depend- 
ency, the same being less than the deceased’s expectancy.” 
In the opinion an instruction of the trial court is con- 
sidered, in which instruction the court attempted to tell 
the jury the rule for determining the damages that are 
occasioned by loss of support, and while criticising that 
instruction the opinion says: “In such cases, the measure 
of recovery to which the widow is entitled is the present 


14 NEBRASKA REPORTS. 


[ Vou. 87 


Pilkins v. Haus. 


value of the husband’s support during their joint expect- 
ancy of life; and minor children can recover only for loss 
of support during their minority, except in cases of de- 
pendent adult children.” It appears from this that the’ 
court liad in mind all those damages that result from loss 
of support, but it was not intended:in that case to hold 
that no other damages can be recovered except those 
which result from that cause. In the same volume of 
reports in jJurphy v. Willow Springs Brewing Co., 81 
Neb, 219, the rule is stated m the third paragraph of the 
svilabus as follows: “There is no ground for restricting 
the right of recovery in actions brought under the law 
governing the sale of intoxicating liquors where death 
results within narrower limits than actions brought 
under Lord Cemphel?s act; and, while loss of means of 
support is a peruniary injury, it is not the only damage 
for which a recovery may be had m1 such actions.” This 
is undoubtedly the true rule of the measure of damages in 
such cases. The person licensed must pay all damages 
that a person sustains in consequence of such traffic, and 
the special provisious found in the statute subsequent to 
this general provision are intended to extend and enlarge 
the measuie of damages rather than restrict it. Section 
18 provides for damuees caused by “the acts done or in- 
juries inflected by a person under the influence of liquor,” 
and the last part of that section also provides that “in an 
action for dainages brousht by a married woman, or other 


person Whose suppo:t legally devolves upon a person dis- 
qualified by intemperance from earning the same, it shall 
only be necessary to prove that the defendant has given 
or sold intoxicating drinks to such person during the 
period of such disqualification.” In construing this latter 
part of the sevticn in several cases language las been used 
that apparently has led some to think that an action by 
a woman for damages caused by the intoxication of her 
husband was for the sole purpose of recovering for a loss 
of means of support and that other damages could not be 
included, but this clearly was not the intention of this 
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provision of the statute. The meaning of it is that, so far 
as the damages caused by her loss of means of support 
are concerned, all those shall be liable who have furnished 
any intoxicating drinks to the person disqualified by in- 
toxication, at the time while he was so disqualified, thereby 
causing a liability that would not have existed by the 
course of the common law. In Greenlee v. Schoenheit, 
23 Neb. 669, it was held that “an action may be main- 
tained against a vendor of intoxicating liquors by a mar- 
tied woman for damages sustained by her by reason of her 
money being spent by her husband for intoxicating liquors, 
or squandered by him while intoxicated, or in the saloon 
of the liquor seller,” and in Keeling v. Pommer, 83 Neb. 
510, it is said in the second paragraph of the svllabus 
that “loss of means of support is not the only damage for 
which a recovery may be had,” and it is held that a re- 
covery might be had for “medical attendance paid by her 
and funeral expenses necessarily incurred by her in pro- 
curing the burial of her husband, when such items of 
damage -are alleged and proved.” 

In this case the defendant was a young man with a 
wife and four children dependent upon him for support. 
If his death had been caused by the negligence of the rail- 
road company instead of his own drunkenness, and the 
action had been against the company for damages, it 
would not be considered that the amount of the recovery 
in this case was excessive, and we see no reason for adopt- 
ing a different rule for the measure of damages in this 
case. This court has in some damage suits reduced the 
amount of recovery as fixed by the verdict of the jury; 
but such questions are generally for the jury, and the 
court should not interfere with their judgment unless the 
circumstances are such that all reasonable men, when not 
influenced by passion or prejudice, must agree that the 
damages are excessive. There is evidence in the record 
tending to show that the deceased did not fully realize the 
responsibilities that rested upon him, and also that he 
did not economize all of his time and was more or less 
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wasteful of his energies and his money. There is also 
evidence that this resulted largely from drinking habits 
which these defeudants helped to develop, as alleged in 
the petition. There is also evidence that he was a strong, 
able-bodied man, capable of earning a goud living for his 
family, and that he continued to earn wages by which his 
family was supported up to the time of his death. We do 
not feel warranted under all of the circumstances in the 
case to interfere with the verdict of the jury. 

We find no prejudicial error in the Pevond, and the 
judgment of the district court is 

AFFIRMED. 


ELA E. LATSON, APPELLANT, V. OLIVE D, BUCK BY AL., 
APPELLEES, 


Firep May 23, 1910. No. 16,474. 


1. Statute of Frauds: SAaLe or LAnD: Vom Contract: FrRavup: RIcHt 
or Action. While an oral contract for the sale of lands, between 
the owner and a real estate broker, is void under the statute of 
frauds, as defined by section 74, ch. 73, Comp. St. 1909, yet if 
such contract is fully executed by the parties to it, and either 
party is damaged or injured by the fraud of the other, the law 
gives the injured party the same rights of action as he would 
have had had the contract been valid in its inception. 


2. Pleading: Fraup. The petition, stated at length in the opinion, 
held to state a cause of action. 


AppnhaL from the district court for Douglas county: 
WituiAM A. REDICK, JuDGn. Reversed. 


John C. Wharton and Byron G. Burbank, for appellant. 
Smyth, Smith & Schall, contra. 


Rense, C. J. 


This cause is submitted as under rule 2 of this court, 
which is to the effect that when counsel can agree upon a 
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printed abstract of the record and evidence, and file their 
briefs, the case can be heard in advance without waiting 
for the cause to be reached in its regular order. In the 
preparation of the case counsel have misapprehended tlie 
rule, and have. printed, practically, the whole record. Tlie 
“abstract” presented consists of a full copy of the peti- 
tion, the answer, the reply, the evidence, the objections 
thereto, the ruling of the court sustaining the objections, 
the decree, the notice of appeal, the supersedeas bond, the 
stipulation, and the assignment of errors. The history of 
the case, in so far as was necessary to be presented here, 
is that plaintiff filed her petition, and when she offered 
her evidence the defendant objected on the ground that 
the petition did not state facts sufficient to constitute a 
cause of action, and that the evidence offered was incom- 
petent, irrelevant and immaterial. The objection was 
sustained, and plaintiff excepted. It will appear at once 
that all that was necessary to be shown by the abstract 
was a copy of the petition, or the substance thereof, a 
statement that defendants appeared and answered, that 
the case came on for trial, and when plaintiff offered her 
evidence the objection was made, stating the grounds, the 
ruling of the court thereon, and the final dismissal of the 
case. All other parts of the record are shown in the 
transcript filed in this court and need not be contained 
in the abstract. If the trial had proceeded, and the evi- 
dence had been admitted, resulting in a finding against 
the appellant, whether plaintiff or defendant, it would 
then have been necessary to have abstracted the plead- 
ings and the evidence sufficiently to present the point or 
points of law relied upon and to be presented; nothing 
more. It is not contemplated that the whole record shall ~ 
be printed as in this case. This, however, does not dis- 
pense with the filing in this court of the transcript of the 
record and bill of exceptions. The objection to the in- 
troduction of evidence on the ground stated in this record 
is in effect a demurrer to the petition. Curtis v. Cutler, 
7 Neb. 315. The presence of an answer can have no bear- 
5 . 
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ing upon what the decision should be. The petition must 
stand or fall according to its own strength. 

It is alleged in the petition that on the ist day of Sep- 
tember, 1907, the plaintiff was the owner of lots 2, 3 and 
4, in Tukey’s subdivision of block 7, of A. 8. Patrick’s 
addition to the city of Omaha, of the value of $4,500; 
that plaintiff verbally employed the defendant. David R. 
Buck to effect a sale thereof at that price in cash or 
exchange for other property; that he entered upon said 
employment as her agent, and, after having sought to 
sell or exchange said real estate, submitted to plaintiff a 
proposition for an exchange of her said property for a 
certain farm in Sarpy county (describing the same), 
owned by Thomas B. Holman, the terms of which were 
that she should convey her said property to Holman and 
pay him $1,500 in cash, and Holman convey to her the 
farm referred to, subject to a school land contract amount- 
ing to $568.62; that Buck informed her that Holman 
would make the exchange on said terms; that they were 
the best terms that Holman would make for the exchange 
of their properties; that Holman did not want the lots 
owned by plaintiff, and would take them only on condi- 
tion that he (Buck) would exchange some land he had in 
Colorado therefor, and which he had agreed to do, and 
assuring plaintiff that said terms were the best that Hol- 
man would make, and that he advised plaintiff that it 
would be for her best interest to accept said proposition; 
that plaintiff did not meet Holman during said negotia- 
tions; that the same were wholly with Buck, upon whom 
plaintiff relied and whose statements she believed, having 
no other knowledge or information; that so relying, and 
by reason thereof, she, on the 26th day of October, 1907, 
entered into a written contract for said exchange, a copy 
of which is set out at length in the petition, but which is 
too long to be here repeated. It must be sufficient to say 
that it bears date October 26, 1907, and states that it is 
an agreement “between Thomas B. Holman of Stratton, 
Colorado, party of the first part, and Ella E. Latson of 
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Omaha, Nebraska, party of the second part.” After the 
agreement of Holman to sell and convey the lands in 
Sarpy county (describing it by government subdivisions) 
is stated, it is recited that “Ella E. Latson agrees to pur- 
chase said real estate from said Thomas B. Holman at 
and for the price of six thousand five hundred sixty-eight 
and 62-100 dollars ($6,568.62) to be paid for as follows, 
viz., two hundred dollars ($200) cash as part purchase 
price, receipt of which is hereby acknowledged; thirteen 
hundred dollars ($1,300) to be paid when deeds are ex- 
changed, and the following described property at the 
agreed price of four thousand five hundred dollars ($4,- 
500): lots two, three and four, block seven, in Tukey’s 
subdivision of A. 8. Patrick’s addition to the city of 
Omaha, Douglas county, Nebraska, which said property 
the said Ella E. Latson agrees to transfer by warranty 
deed to said Thomas B. Holman, his heirs and assigns, or 
whom he may specify, their heirs and assigns, as part 
purchase price, as aforesaid; Ella E. Latson, party of the 
second part, to assume a balance on the school land con- 
tract amounting to five hundred sixty eight and 62-100 
dollars ($568.62). Said real estate so transferred to be 
free of all incumbrances.” The contract further stipu- 
lates for abstracts of titles, each party to pay all taxes 
due on the property to be transferred, the deal to be 
closed and finished as soon as abstracts showing perfect 
titles and deeds are made. There are other provisions of 
an unimportant character which we need not notice. The 
contract closes in the usual form, and is signed “Thomas 
B. Holman, party of the first part, by D. R. Buck & Son, 
his agent. Ella E. Latson, party of the second part.” 

It is further alleged in the petition that Holman was 
willing to sell his farm to plaintiff for $2,500 in cash, 
subject to a balance of $568.62 unpaid upon a school land 
contract of which Buck had knowledge at all times during 
said negotiations, at the time of the signing of the con- 
tract, the exchange of the properties, and the payment of 
the $1,500 in cash paid by her, but he purposely and in- 
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tentionally concealed the same from plaintif, and at all 
times intended thereby to defraud plaintiff; that he never 
wereed with Holman to, and never did, exchange any Col- 
orado or other lands, or thing of value, with said Holman 
for the lots owned by plaintiff; that Holman never knew 
of the terms of the contract entered into, never saw it, or 
knew that there were any provisions therein relating to 
the lots owned by plaintiff, never made nor authorized D. 
tt. Buck & Son, or the said David R. Buck, to make it; 
that he never purchased said lots of plaintiff or owned 
them, or knew of them prior to the exchange of properties, 
hut that the same and all its terms were concealed from 
fiin by defendant for the fraudulent purpose of defraud- 
ing plaintiff; that on the 14th day of November, 1907, 
plaintiff, at the request of David R. Buck, did cause her 
_ said lots to be conveyed to the defendant Olive D. Buck, 
the wife of the said David R. Buek; that the said Buck 
told plaintiff that je had conveyed his Colorado lands. to 
Holnan; that Wollman was-to convey the plaintiffs lots 
to him, but that to save the making and recording of one 
deed for plaintitf to cause the convevance of her lots to 
be made direct to his said wife, Olive D. Buck, which 
plaintiff did, and in so doing she relied wholly upon the 
statements made by said Buck, believing the sane to be 
true, when, in fact, they were false and fraudulent, and 
made for the purpose of defrauding her out of said lots 
and getting them for his own exclusive benefit and with- 
out paying anything therefor; that Holman never directed 
that plaintiff deed said lots to the said Olive TI). Buck, nor 
did he ever specify her as the person to whom said lots 
should be conveyed; that on the 12th dav of November, 
1907, the said Olive 1D. Buck, anticipating the convev- 
ance by plaintiff of said lots to her, together with her dus- 
band, the said David R. Buck, executed a mortgage to 
one J. C. Camberg upon said three lots to secure the pay- 
ment of the sum of $1,500; that the said David R. Buek 
received the said $1,500 named in said mortgage, and paid 
$1,000 thereof to said Holman, which, added to the $1,500 
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paid by plaintiff, made and aggregated the sum of $2,500, 
the price of the land as fixed by Holman and for which 
he was willing to sell it, the theory being that the whole 
amount paid Holman was paid by plaintiff in cash and 
from her property, leaving property and money to the 
extent and value of $3,500 in the hands of defendant 
which he appropriated to his own use and which belonged 
to plaintiff. The prayer of the petition is, in effect, for 
a reconveyance of the three lots in the city of Omaha, sub- 
ject to the mortgage for $1,500 placed thereon by defend- 
ants, the petition alleging that they are both insolvent. 
The petition is of great length, is much involved, and, as 
we think, might have been much shortened and more 
easily comprehended had the facts been more systematic- 
ally grouped. 

As we understand the petition, it is sought to be and 
is alleged that defendant had the Holman farm for sale 
at the price of $2,500; that plaintiff placed her property 
in his hands for sale or exchange for other property, by 
and under a verbal agreement; that defendant, while ad- 
vising with plaintiff, advised her that the Holman farm 
could be had for $6,500, which was $4,000 more than the 
price asked by Holman, and advised plaintiff to make the 
exchange on that basis; that during the negotiations he 
informed her that he had a tract of land in Colorado which 
he could exchange with Holman and take plaintiff’s prop- 
erty, and later informed her that he had consummated 
the exchange with Holman, both of which statements were 
untrue; that instead of informing plaintiff the true price. 
at which Holman held the land he inflated it so as to in- 
clude plaintifi’s property, the $1,500 which she was to 
pay, and the $568.62 of indebtedness to the state on the 
Holman school land; that before her conveyance of the 
city property defendants executed a mortgage thereon for 
$1,500, and upon completion of the transfer took $1,000 
of the $1,500 so secured by the mortgage, added it to the 
$1,500 cash paid by plaintiff, making the $2,500, to be 
paid to Holman, and with it paid for the land; that dur- 
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ing all of said time the fiduciary relation existed between 
plaintiff and defendant; that plaintiff relied upon and 
believed the statements made by defendant, and, so rely- 
ing, she made the exchange, and was thereby defrauded. 

The answer consists, for the most part, of specific denials 
of the averments of the petition, but contains affirmative 
allegations as to the knowledge of plaintiff of certain im- 
portant facts, forming the issues of fact, but as the ob- 
jection to the introduction of evidence was made and de- 
cided upon the belief that the petition did not contain 
facts sufficient to constitute a cause of action, we will 
have to ignore the answer, treat it as never filed, and 
devote our whole attention to the matter of the averments 
of the petition, treating them all, for the purpose of this 
decision, as true and admitted so to be. 

One of the contentions on the part of defendants is that 
Buck could not be the agent of plaintiff, or, at least, was 
not, for the reason that plaintiff knew that he was the 
agent for Holman, and was therefore bound to him as such 
agent, and could not represent plaintiff in the transaction 
referred to. We find nothing in the petition showing just 
when or how Buck was created the agent for Holman, but 
it alleged that the creation of that relation between plain- 
tiff and Buck dated from the 1st day of September, 1907, 
nearly two months prior to the date of the written con- 
tract. It is not alleged, nor does it appear, that the 
agency of Buck for plaintiff was sought to be created for 
the exchange of properties with Holman, but that the 
possibilities of that deal may have arisen after Buck had 
both properties for sale. In that event we know of no 
rule of law that would have required Buck to terminate 
his agency for either party, but may, with the knowledge 
of hoth parties to the transaction, have so continued. 
Campbell v. Barter, 41 Neb. 729; Andrew v. Whitwer, 3 
Neb. (Unof.) 55; Strawbridge v. Swan, 43 Neb. 781. In 
so far as this question may become important, if at all, 
in this case, it would have to depend upon the evidence. 

The principal contention is over the effect of the pro- 
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visions of section 74, ch. 73, Comp. St. 1909, upon the 
issues in this case. That section is as follows: “Every 
contract for the sale of lands, between the owner thereof, 
and any broker or agent employed to sell the same, shall 
be void, unless the contract is in writing and subscribed 
by the owner of the land and the broker or agent, and 
such contract shall describe the land to be sold, and set 
forth the compensation to be allowed by the owner in 
case of sale by the broker or agent.” 

In Baker v. Gillan, 68 Neb. 368, we held, in substance, | 
that the enactment of the above section was an extension 
or enlargement of the statute of frauds and became a 
part thereof, and we therefore conclude that it must be 
governed by the same principles as are applied to those 
statutes generally. 

We think it is well settled that, while a contract, void 
by statute, will not be enforced as between the parties to 
it, yet if the contract has been executed by one or both 
parties to it, the bar of the statute is removed, and the 
contract may, under certain circumstances, be proved. 
Kendall v. Garneau, 55 Neb. 408; Platte County Inde- 
pendent Telephone Co. v. Leigh Independent Telephone 
Co., 80 Neb. 46; Bibb v. Allen, 149 U. S. 481, 497; Milner 
v. Harris, 1 Neb. (Unof.) 584; Bailey v. Bishop, 67 8. E. 
(N. Car.) 968. 

In Browne, Statute of Frauds (5th ed.) sec. 116, it is 
said: “Where the contract has been in fact completely 
executed on both sides, the rights, duties, and obligations 
of the parties resulting from such performance stand un- 
affected by the statute,” citing a number of cases which 
need not be referred to. At the close of the section he 
says: “So with all cases of contracts embraced by the 
statute. When fully executed on both sides, the positions 
of the parties are fixed, subject, of course, to the power of 
a court of equity to afford relief in cases of fraud and 
mistake.” 

As we have seen, the petition alleges the establishment 
of a fiduciary relation between Buck and plaintiff. If the 
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creation of that relation grew out of a void contract under 
the statute of frauds, but that contract has been fully 
executed and carried out by both parties, as alleged in 
the petition, the subject of the fraudulent acts of either 
party by which the other is damaged, or his property 
rights injured, is as fully open to investigation by the 
courts of equity as if the contract had been legal and 
binding in the first instance. We are not unmindful of 
the cases cited in appellees’ brief decided by this court 
upon the question of the right of a broker, under a verbal 
contract, to recover compensation for services rendered 
in making a sale, and we fully indorse and approve all 
that is said in the decisions referred to, but cannot see 
that they can exert any controlling influence over this 
case. 

What we have said here applies alone to the averments 
of the petition, and can have no bearing upon the truth 
or untruth of the facts alleged should the cause be finally 
tried upon issues joined. We think the averments of the 
petition, taken as true for the purposes of this decision, 
state facts sufficient to constitute a cause of action, and 
that the ruling of the district court in excluding all evi- 
dence in its support was erroneous. 

The judgment is therefore reversed and the cause re- 
manded for further proceedings according to law. 


REVERSED. 
LETTon, J., concurring. 


I concur in the conclusion reached, but am inclined to 
think that the reasoning of the opinion is at variance with 
the cases in this court in which we have held that a 
broker is not entitled to recover upon a quantum meruit 
for services reudered in disposing of real estate under a 
parol contract for commissions. I am satisfied that the 
conclusion is correct, and that the petition states a cause 
of action. To hold otherwise would permit a person to 
procure the confidence of another by inducing his victim 
to believe he was his agent and acting in his behalf, and, 
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after procuring an undue and improper advantage by 
means of such reliance upon the relations of trust and 
confidence so created, to set up the statute as a bar to 
being called upon to account. This was not the purpose 
of the law. It was enacted to prevent fraud, and not to 
foster it. The action is not upon a contract of agency. 
It is for fraud committed under the cloak of agency, and 
whether compensation for services rendered by the al- 
leged agent can or cannot be recovered on account of the 
statutory bar is not material. If the plaintiff was in- 
duced to confide in the defendant by reason of her belief 
that he was her agent, and he so represented, or wilfully 
acted in such a manner as to deceive her, and took ad- 
vantage of this belief to defraud her, she is entitled to re- 
cover. Cases based upon this principle, though differing 
in the facts, are: Corder v. O’Netll, 176 Mo. 401; Busick 
v. Van Ness, 44 N. J. Eq. 82; V'ate v. Watts, 42 Ill. App. 
103; dicNaughton v. Smith, 186 Mich. 368; Haycraft v. 
Creasy, 2 Kast (Jang.) 92, 


Roor and SEDGWICK, JJ., concur in these views. 


PENNINGTON COUNTY BANK, APPELLANT, V. ANTON. BAU- 
F MAN, JR., SHERIFF, APPELLEE. 


Donce County BANK, APPELLEE, V. FRANCES MOGIVERIN, 
APPELLEE; PENNINGTON COUNTY BANK, INTERVENRR, 
APPELLANT, 


Firep May 238, 1910. No. 16,237, 


1. Replevin: Famure To PROSECUTE: REMEDY oF DEFENDANT. In & 
replevin action in the district court, where the plaintiff has 
obtained possession of the property, and fails to prosecute or 
maintain his action, not through lack of jurisdiction, but be 
cause of a defect in his petition which he declines or fails to 
remedy by amendment, the defendant is entitled to judgment, 
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and to a trial of his right of property or possession, for the 
purpose of establishing his damages. Code, sec. 190. Garber v. 
Palmer, Blanchard & Co., 47 Neb. 699. 


2. Judgment: Res JuprcaTa. In a suit on the bond given by plaintiff 
in such a case, and whére there hag been no material change of 
conditions, the judgment in the replevin action is res judicata of 
all matters which were or might have been litigated in that ac- 
tion. 


8. Chattel Mortgages: Lizns: Prioritms. <A chattel mortgage duly 
recorded in one state will not, under the doctrine of comity, be 
given priority by the courts of another state, to which the chat- 
tels are removed by the consent of the mortgagee, over local 
attaching creditors. 


REHEARING of case reported in 85 Neb. 226. Former 
judgment of reversal vacated and judgment of district 
court affirmed. 


BARNES, J. 


This case has been reargued and submitted on a motion 
for a rehearing, and will be treated as though a rehearing 
had been granted. For a statement of the facts, about 
which there is no dispute, reference may be had to our 
former opinion (85 Neb. 226), by which we reversed the 
judgment of the district court and remanded the cause 
for further proceedings. 

Plaintiff contends that our former decision was wrong 
and that the judgment of the district court should have 
been affirmed. It is argued that the judgment in the re- 
plevin suit, in which the bond sued on in this action was 
given, is a bar to the defenses interposed herein. This 
seems to have been the holding of the district court, which 
resulted in the judgment assailed by this appeal. By our 
former opinion it is held that the judgment in the replevin 
case was not a bar to the defenses interposed in this suit, 
on authority of Campbell v. Crone, 10 Neb. 571, Rodgers 
». Levy, 36 Neb. 601, State v. Letton, 56 Neb. 158, and 
Reid, Murdoch & Co. v. Panska, 56 Neb. 195. Campbell 
v. Crone, supra, was a case commenced in the county 
court, and was there dismissed for want of jurisdiction. 
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On error to the district court the judgment was reversed, 
and the case was brought to this court by a petition in 
error. The judgment of the district court was affirmed, 
and it was held that, where a defendant caused the action 
to be dismissed for want of jurisdiction, he could not 
complain if the court afterwards refused to hear him in 
that action as to his right to the property replevied, or on 
the question of his damages. In Rodgers v. Levy, supra, 
it apeared that A brought an action in replevin against B 
which was dismissed because A did not have the legal 
capacity to sue, and it was held that the judgment of dis- 
missal for that cause did not bar a future action for the 
same property. In State v. Letton, supra, defendant pro- 
cured the dismissal of an action of replevin for want of 
jurisdiction, and, following Campbell v. Crone, supra, it 
was properly held that he could not thereafter require the 
court to impanel a jury to inquire as to his rights of prop- 
erty and possession. Reid, Murdoch & Co. v. Panska, 
supra, was also dismissed for want of jurisdiction, and 
the decision followed the rule announced in the foregoing 
cases. 

We are therefore of opinion that those decisions are not 
in point, and that this case should be ruled by Garber v. 
Palmer, Blanchard & Co., 47 Neb. 699, and Ahlman v. 
Meyer & Schurman, 19 Neb. 63. In Garber v. Palmer, 
Blanchard & Oo., supra, construing section 190 of the 
code, which governs the procedure in actions of replevin 
originally commenced in the district court, we said: 
“When a plaintiff in replevin who has obtained the prop- 
erty fails in his proof or fails to prosecute the action, the 
defendant is entitled to judgment, and to a trial of his 
right of property or possession, for the purpose of estab- 
lishing his damages.” It must be conceded that the dis- 
trict court had jurisdiction of the replevin action in which 
the bond in question was given. The plaintiff therein 
failed, not for lack of jurisdiction, but because his peti- 
tion, which he failed to amend, although given leave to do 
so, was demurrable as not stating facts which would en- 
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title him to a judgment for the possession of the property 
in controversy. Plaintiff might have rendered its petition 
sufficient by amendment, which it failed to do, and there- 
fore, under the general rule that a judgment is res judi- 
cata of every question which was or might have been de- 
termined in the action in which it is rendered, we are con- 
strained to hold that the judgment in the replevin action 
was a bar to the defenses interposed in this suit. 

Defendant now contends that, between the time of the 
commencement of the replevin action and the institution 
of the present suit on the replevin bond, there was such 
a change of conditions as would enable it to assert the 
lien of its mortgage as a defense to, or counterclaim, the 
value of its right of possession of the property described - 
therein against any judgment obtained in this action. It 
appears, however, that the change of conditions relied on 
arises from the fact that at the time the replevin action 
was commenced defendant’s mortgage was not yet due, 
and that prior to the institution of the present suit it had 
become due. We do not think that this was such a ma- 
terial change of conditions as would entitle the defendant 
to the relief which it now claims. Defendant could have 
amended its petition in the replevin action so as to set 
forth facts which would, at that time, have entitled it to 
the possession of the property described in its mortgage. 
The right of possession was the gist of that action, and 
that right could have been maintained under the facis 
of that case as well before the mortgage became due as 
afterwards. So it is apparent that there has been no 
material change of conditions such as would avoid the 
legal effect of the judgment in that action. 

There is another reason why the judgment of the dis- 
trict court should be affirmed. The plaintiff now insists 
that its lien as an attaching creditor upon the property 
in question in the replevin action was superior and para- 
mount to that of the mortgage. This point was not 
brought to our attention on the former hearing, but is 
now urged with much force. 
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In Snyder v. Yates, 112 Tenn. 309, 64 L. R. A. 353, it 
was held that a chattel mortgage duly recorded in one 
state will not, under the doctrine of comity, be given 
priority by the courts of another state, to which the chat- 
tels are removed, over local attaching creditors who had 
no actual notice of it. This rule seems to be supported by 
the great weight of authority in many of our sister states, 
and we are of opinion that where a mortgagee, residing in 
another state where his mortgage is recorded, permits the 
mortgagor to bring the property into this state, a bona 
fide attaching creditor of the mortgagor, without notice, 
will acquire a lien thereon by virtue of his attachment 
sued out in this jurisdiction superior to that of the mort- 
gagee, 

For the foregoing reasons, our former judgment of re- 
versal is set aside, and the judgment of the district court 
is affirmed. 


JUDGMENT ACCORDINGLY. 


SraTpn or NEBRASKA V. UNION PACIFIC RAILROAD COMPANY. 
Firep May 28, 1910. No. 15,988. 


1. Statutes: Consrrucrion. The acts of the legislature popularly 
known as the “Railway Commission Act” (laws 1907, ch. 90), 
the “Anti-Pass Act” (laws 1907, ch. 93), and the “Two-Cent Fara 
Act” (laws 1907, ch. 92), follow the mandate to the legislature 
contained in section 7, art. XI of the constitution, are in pari 
materia, and must be construed together. 


2. Carriers: RATES: Unrrormiry. Under the law in this state, a rait- 
road company or other common carrier may not exchange trans- 
portation for services or property by way of barter, uniformity 
of charge being required. 


3. To procure uniformity there must be a 
standard measurement. The only standard measure possible in 
order to insure absolute uniformity in the charge is money. 

4. A contract which provides for transpor- 


tation to be issued in exchange for newspaper advertising or for 


30 NEBRASKA REPORTS. [Vou. 87 


State v. Union P. R. Co. 


services the value of which ig indeterminate, and which permits 
the amount to be paid for such service to be fixed by agreement 
of the parties, leaves the rate charged for the transportation a 
variable quantity. 


5. : : . A contract by a railroad company to fur- 
nish to the proprietors of a newspaper, as requested, transporta- 
tion at the statutory rate (under certain limitations and restric- 
tions not required in ordinary tickets) in payment for advertis- 
ing to be furnished “at agreed rates,” which agreed rates are not 
specified in the contract, but which are to be settled by the 
parties themselves by another agreement, is in violation of sec- 
tion 14 of the “Railway Commission Act” (laws 1907, ch. 90, Ann. 
St. 1909, sec. 10662), which prohibits common carriers from 
charging one person a greater or less compensation than another, 
and which prohibits charging “other than the rateg fixed and 
established.” 


6. : ‘ . If the proprietor of one newspaper may 
be selected by the defendant to receive transportation in return 
for such services, while the proprietor of another cannot avail 
himself, at his own option, of the privileges of such a contract, 
then equality and uniformity of charge do not exist. 


7. : : . Such a contract contravenes the intent 
and purpose of the statutes which prohibit unjust discrimina- 
tions, and which seek to preserve to every individual an equal 
right to the transportation service of every common carrier 
within the state upon equal terms with every other individual. 


ORIGINAL action by the state to enjoin defendant from 
carrying out certain contracts. Injunction allowed. 


William T. Thompson, Attorney General, for plaintiff. 


Nelson H. Loomis, Edson Rich and EH. H. Crocker, 
contra, 


LErron, J. 


This is an original action in this court brought by the 
attorney general in the name of the state and by the 
authority of the Nebraska State Railway Commission to 
enjoin the defendant railroad company and its officers, 
agents, and servants from carrying out certain contracts 
made with the owners of certain newspapers :1 the state 
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of Nebraska providing for the issuance of railroad tickets 
and the furnishing of transportation to certain classes of 
persons named in the contract, for advertising to be fur- 
nished the railroad company in the newspapers belonging 
to the other contracting parties. A temporary resirain- 
ing order was prayed for and granted at the time of the 
filing of the petition. It is shown by the evidence that 
the command of the restraining order was obeyed and 
that since its issuance no other contracts of the kind have 
been entered into, the contracts in existence have been 
abrogated, and the transportation issued recalled. The 
defendant railroad company, however, still insists that 
the execution of such contracts and the furnishing of 
transportation °- accordance therewith is not a violation 
of law, and, whic obeying the restraining order, insists 
upon its right to have this question determined. 

Before considering the legal proposition involved, it 
will be necessary to summarily state the evidence. A copy 
of a contract entered into with the owner of the “New 
Era” of Kearney is set forth in the petition, and it is con- 
ceded that contracts entered into with a number of other 
publishers in the state are substantially the same. The 
contract referred to is as follows: 

“Whereas, W. L. Hand, of Kearney, Nebr., is the Presi- 
dent of the New Era Standard, a daily, semi-weekly, 
weekly, monthly newspaper, published at Kearney, in the 
county of Buffalo, and state of Nebraska, a general weekly 
newspaper, established 1880, having a circulation of 1,000 
copies per issue, desires to enter into a contract with the 
Union Pacific Railroad Co. for advertising in said news- 
paper as hereinafter provided: Now, therefore, this 
agreement made and entered into upon the second day of 
January, 1908, by and between the said W. L. Hand, as 
party of the first part, and said Union Pacific Railroad 
Co., as party of the second part, witnesseth: That the 
party of the first part agrees to publish in the issue of 
said paper, at agreed rates, from January second, 1908, 
to Dec. 31, 1908, as follows: 


32. NEBRASKA REPORTS. 


State v. Union P. R. Co. 


[ Von. 87 


“Fst—Such display advertisements, or lines of locul 
notices in the regular local news columns of said paper 
from time to time during the life of this contract, as shall 
be furnished in manuscript or printed copy by the party 
of the second part. 

“2d.—It is agreed that in full payment for the said 
advertising, the said second party shall pay, and the first 
party shall accept nontransferable advertising transpor- 
tation over the lines of Union Pacific Railroad Co. in the 
state of Nebraska only, to the value of one hundred 
($100.00), the transportation not to be limited beyond the 
time the contract expires, and not extended under any 
circumstances. The Union Pacific Railroad Co. reserves 
to itself the right to limit such transportation to any 
train or class of trains, and to refuse to honor said trans- 
portation upon any special, limited or fast mail train. 

“3d.—It is understood that no ticket issued under this 
contract shall under any circumstances be used by the 
holder for any part of an interstate journey, and if pre- 
sented for passage in connection with an interstate jour- 
ney, shall be yoid and conductor will lift ticket or tickets 
and collect full fare. 

“4th.—It is also further agreed that the transportation 
above referred to inust be requested and used during the 
calendar year, and that no claim for failure so to do will 
he considered. The transportation referred to above is to 
be granted for W. L. Hand, who occupies the position of 
Editor and Manager, family of W. L. Hand, John A. 
Rhone, who occupies the position of Secretary and 
Foreman, and family of A. Rhone on the newspaper above 
mentioned, or in the name of the Wife, Son or Daughter of 
the “roprietor, Business Manager or Editor of the paper 
above mentioned. 

“Sth.—It is understood and agreed that, should said 
transportation be sold, loaned or traded off, or presented 
for passage by any person other than the one whose name 
is written thereon, it shall then be taken up by the con- 
ductor and not again made good by the party of the sec- 


VoL. 87] JANUARY TERM, 1910. 33 


State v. Unton P. R. Co. 


ond part to the said first party. The misuse of trans- 
portation may be considered as sufficient cause for the 
cancelation of this contract. 

“6th.—It is also understood and agreed that no addi- 
tional transportation is to be granted on account of said 
advertisement, and that the conditions specified on each 
ticket are hereby made a part of this contract. 

“Tth—The party of the second part will not pay for 
the publication of its time tables unless such publication 
be specially authorized in writing by the General Pas- 
senger Agent of Union Pacific Railroad Co. 

“8th.—The party of the second part reserves the right 
to revoke this contract at will, discontinue the advertise 
ment, and call in the transportation issued. 

“9th.—If the ownership of said publication be trans- 
ferred, it is agreed that the assumption of this contract is 
to be made a part of the consideration for said transfer. 
Otherwise this contract shall thereby be canceled and all 
transportation thereunder shall thereby become void. 

“10th—Should the person or persons to whom trans- 
portation is issued on account of this contract sever his 
or her connection with said paper from any cause what- 
ever, then the transportation held by such person or per- 
sons shall be surrendered to the party of the second part 
at once and no transportation issued for any other person 
or persons on account of said paper until after the said 
transportation bas been returned. It is also agreed that 
a copy of each issue of said paper shall be mailed free to 
agent of said Co. at Kearney, Nebr., and Chas. Ware, 
Superintendent at Omaha, Nebr., and also one to E. L. 
Lomax, General Passenger Agent, at Omaha, Nebr. All 
requests for transportation must be made through the 
agent above. 

“11th —This contract expires Dec. 31, 1908. 

“In witness whereof, the said first party has hereunto 
set his hand and seal, and the said party of the second - 
part has caused this contract to be executed by its General 
Passenger Agent upon the second day of January, 1908. 

6 


34 NEBRASKA REPORTS. [ Vou. 87 


State v. Union P. R. Co. 


(Signed) New Era Pub. Co, by W. L. Hand, Pres. Union 
Pacific Railroad Co. By (Signed) E. L. Lomax, General 
Passenger Agent. Darlow.” 

The testimony of the employee in charge of the adver- 
tising department of the defendant in regard to the cus- 
tomary dealings with newspaper owners under the con- 
tract is to the effect that the advertisements placed in all 
such newspapers are to be charged at the regular rate 
charged by the newspaper in each case to the public gen- 
erally for the same service, which would vary in different 
localities; that a statement or bill would be rendered by 
the publisher for the advertising done, and that the trans- 
portation issued did not exceed the value of the advertis- 
ing when the transportation was measured at the rate of 
two cents per mile; that it was not issued when the ad- 
vertising was placed, but after the advertising had been 
run, and the statement of the amount due followed; that 
the transportation issued did not exceed the amount of 
the bills rendered, aud that special forins of trip, 500-mile, 
and 1,000-mile tickets were issued under these contracts. 
It is also shown that the railroad company had no per- 
mission or authority from the railway commission to enter 
into the contracts, either before or after their execution. 

The attorney general contends that the contracts and 
the tickets issued in conformity therewith constitute a 
violation of the acts popularly known as the “Railway 
Commission Act” (laws 1907, ch. 90, Ann. St. 1909, secs. 
10649-10663), the “Anti-Pass Act” (laws 1907, ch. 93, 
Ann. St. 1909, secs. 10664, 10665), and the “Two-Cent 
Fare Act” (laws 1907, ch. 92, Ann, St. 1909, secs. 10618, 
10619), and that the transportation issued under the 
contract constituted a special rate, an unjust discrimina- 
tion, and an unreasonable preference, as defined by said 
acts. He takes the broad ground that transportation 
furnished by a railroad company for any consideration 
other than a money consideration, to an adult, and at a 
rate other than two cents per mile, constitutes an unjust 
discrimination prohibited by law. 
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The defendant contends that, under the contract, the 
railroad company paid for the advertising furnished at 
the regular published and current rates by credits upon 
its books for the amount furnished, and that the trans- 
portation was paid for at the full legal rate of two cents 
per mile by such credits; that the Nebraska law is de- 
signedly different from the interstate commerce acts, in 
that it does not prohibit “different’? compensation for 
transportation, and does not limit payment to cash only; 
that if the act had regulated the medium of payment it 
would have been unconstitutional; that there was no at- 
tempt to discriminate, or to violate the two-cent fare law, 
and that what was done had no such effect. 

The sections of ihe statutes (Ann. St., 1909) controlling 
the case are as follows: 

Section 10618. “It shall be unlawful for any railroad 
corporation operating, or which shall liereafter operate, a 
railroad in this state to charge, collect, demand, or re- 
ceive for the transportation of any passenger over twelve 
years of age, with baggage, not exceeding two hundred 
pounds in weight, on any train over its line of road in the 
state of Nebraska, a sum exceeding two cents per mile, 
provided, that no railroad company shall be reyuired to 
sell any ticket for less than five cents.” 

Section 10662, so far as applicable, is as follows: “If 
any railway company or common carrier subject to the 
provisions of this act, directly or indirectly, through or 
by its agents, officers or einployees, by any special rate, 
rebate, drawback. or other device, shall charge, demand, 
collect or receive from any person, firm or corporation, a 
greater or less compensation for any service rendered, or 
to be rendered by it than it charges, demands, collects, or 
receives from any other person, firm, or corporation for 
doing a like and contemporaneous service, the same shall 
constitute an unjust discrimination, which is hereby for- 
bidden and declared to be unlawful. (@) If any railway 
company or common carrier subject to the provisions of 
this act, through or by its officers, agents, or employees, _ 
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makes or gives any undue or unreasonable preference or 
advantage to any particular person, company, firm, cor- 
poration or locality, * * * the same shall constitute 
an unjust discrimination, which is hereby prohibited. 
* * * (f) Any officer, agent or employee of any rail- 
way company or common carrier subject to the provisions 
of this act, who, by means of false billing, false classifica- 
tion, false weight, or by any other device, shall suffer or 
permit any person or persons to obtain transportation for 
property at less than the regular rates then in force on 
said line of said railway company or common carrier, or 
any part thereof, or who, by means of false billing, false 
classification, false weighing, or by any device whatso- 
ever, Shall charge any person, firm or corporation for the 
transportation of property other than the rates fixed and 
established, upon the line of said railway company or 
common carrier, shall be guilty of a misdemeanor.” 

Section 10664, prohibiting free transportation, should 
also be considered as bearing upon legislative policy in 
this regard. These provisions of the statutes, though 
forming parts of separate acts, enacted at different times, 
treat of the same subject matter. They form stages in the 
progressive development of legislation seeking to correct 
abuses which formerly existed. They carry out specif- 
ically the mandate to the legislature given by section 7, 
art. XI of the constitution, that “The legislature shall 
pass laws to correct abuses and prevent unjust discrimi- 
nation and extortion in all charges of express, telegraph 
and railroad companies in this state and enforce such 
laws by adequate penalties to the extent, if necessary for 
that purpose, of forfeiture of their property and fran- 
chises.” They are, therefore, in pari materia and must be 
construed together. State v. Omaha Elerutur Co., 75 Neb. 
6387; State v. Martyn, 82 Neb. 225. 

The statute provides that the carrier shall not collect. 
or receive “a greater or less compensation” from one per- 
son than from another. The railway commission act com- 
manded all railway companies in Nebraska to file with 
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the railway commission scheduled rates and charges in 
effect on their lines in the state of Nebraska on January 
1, 1907, which rates should be the rates and charges in 
force and effect unless changed by the railway commis- 
sion in conformity with procedure provided for in the 
act. The rate of charge for passenger transportation was 
also fixed by statute. These rates and charges are ex- 
pressed and measured by dollars and cents. If a railway 
company can adopt the principle of barter and receive in 
return for its service specific articles the value of which 
may vary from day to day, and often may be uncertain, 
the magnitude of the task of ascertainment of the value 
of each article alone would render the regulation of rates, 
so as to prevent discrimination, absolutely impossible. 
To procure uniformity there must be a standard measure- 
ment. The only measure possible in order to insure ab- 
solute uniformity in the charge is the standard medium 
of exchange and measure of value—money. 

But, it is contended, although the rate charged for ad- 
vertising varies in different localities, yet the amount 
charged in each instance is the regular current rate 
charged to the public generally in that locality, and that, 
since the railway company would be required to pay this 
rate in money for the a'vertising furnished, it is not dis- 
crimination to pay for it in transportation at the statu- 
tory rate. 

This arguinent loses sight of two considerations: First, 
that no price or rate of charges for the advertising is fixed 
in the contract. The publication is to be “at agreed rates,”’ 
leaving the parties free to fix for themselves by agreement 
the value of the service rendered and the price to be paid. 
It is true that the witness testifies that the agreement has 
always been the same as the current rate for advertising 
in the locality, but there is nothing in the contract which 
requires the price agreed upon to be the current rate to 
the public generally. A contract which permits trans- 
portation to be issued in exchange for a product or for 
services, the value of which is indeterminate, and which 
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leaves the charge to be fixed hy agreement of the parties, 
plainly leaves the price of the transportation a variable 
quantity. The price of the ticket wonld vary exactly as 
the price of the advertising varied. If the parties agree 
upon a high rate of advertising, they agree to a low rate 
for transportation, and vice versa. [t could never have 
been the intention of the legislature to permit such an 
opportunity to evade the terms of the Jaw. Giving the 
defendant credit for acting in good faith, as its witness 
testifies, in making the contracts complained of, and in 
making agreements thereaffer to pay for adyertising at 
current prices, still to uphold such contracts would open 
a door which in the lands of designing persons miglit 
operate to nullify the most essential and beneficial pro- 
visions of this legislation. (Union P. R. Co. v. Goodridge, 
149 U. S. 680; United States v. Atchison, T. & S. F. R. 
Co., 163 Fed. 111. 

Furthermore, there is no proof that any persons or 
corporations, other than the favored persons with whom 
the railroad company is willing to enter into such eon- 
tracts, may avail themselves of the privilege of paving for 
transportation for themselves or for their emyplevees or 
members of their respective families by the use of their 
advertising pages. If the proprietor of one newspaper 
may be selected hy the defendant to receive transportation 
in return for such services, while the proprictor of an- 
-other cannot avail himself, at his own option, of the priv- 
ileges of such a contract, then certainly equality and uni- 
formity of charge, which is required by both conmon law 
and statute, do not exist (A/cDuffee v. Portlind & R. R. 
Co., 52 N. H. 480; Sandford v. Catarrissa, W.& BL R. Co., 
24 Pa. St. 378), while if money were the only considera- 
tion and the same rate were charged, each would stand 
exactly upon the same footing. 

The defendant insists that the only advantage that it 
derives from these contracts is that it thereby sells trans- 
portation to persons who otherwise might not purchase it; 
but, if persons belonging to a certain class are induced 
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to purchase transportation in excess of that which they 
would buy for cash, it is plain that the inducement must — 
be sufficiently strong to cause them to believe that they 
are receiving transportatisn for a less amount than if 
they paid for it in money, or that they are receiving ad- 
vertising patronage not otherwise to be had. There evi- 
dently must be some advantage accruing to the contract- 
ing parties, or each of them must think so, else they would 
not enter into the contract. 

If the newspaper owner is of the opinion that, 
under the contract, in return for advertising at current 
prices to the public generally, he is receiving transporta- 
tion upon the same basis and under no other or greater 
limitations than the public generally, he is in error. In 
addition to the limitations expressed in the contract itself 
that the transportation shall not be limited beyond the 
time the contract expires, and not extended under auy 
circumstances; that it cannot be used for any part of an 
interstate journey, and if presented for passage in con-. 
nection with an interstate journey shall be void; that if 
the ownership of the publication is transferred, unless the 
contract is assumed, all transportation thereunder shall 
thereby become void, it is provided in the 500 and 1,000- 
mile ticket issued thereunder that in case the holder 
severs his connection with the publication on account of 
which the ticket is issued, or in case the advertising con- 
tract under which it is issued shall be canceled, all fur- 
ther rights under the contract to the use or possession of 
the ticket are surrendered, and the same may be taken 
up wherever found. 

A somewhat similar contract, made with reference to 
Munsey’s Magazine, was under consideration in the case 
of United States v. Chicago, 1. & L. R. Co., 163 Fed. 114, 
although the contract in that case was less objectionable 
than that under consideration, being specific with regard 
to the cost of the advertising. It specified the amount of 
advertising space to be furnished in exchange for tickets 
to the value of $500, while this contract leaves the whole 
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matter of price open to future agreement. The court say: 

“Indeed, if it is taken at its cash value, why should the 
transportation be limited as specified in the contract? If 
the magazine is paying $500 to the defendant, why does it. 
accept transportation both of less and different value than 
it would accept if it bought its tickets with money? Why 
embarrass itself with menacing pains and penalties for 
failure to observe all the conditions of the special con- 
tract, when by the use of cash it may travel and give no 
concern to technical limitations? It seems fair to con- 
clude that either the advertising is of less than cash value, 
or the advertisers are grossly imposed upon by the rail- 
road.” The court further point out that in that contract, 
as in this, there is no provision requiring that the adver- 
tising must have been furnished before the transportation 
is given, and shows that the publisher could under the 
contract demand the tickets at once if he chose and at tlic 
beginning of the term, and therefore in the mere matter 
of interest the rate would he less and different from thai 
which is published. 

The principal point urged in the oral argument by 
counsel for defendant was that, since the statute does not 
prohibit receiving a “different” compensation, the con- 
tract is not in violation of the statute. Counsel urges that 
the case of United States v. Chicago, I. & L. R. Co., supra, 
is based upon the peculiar language of the Hepburn act 
(34 U.S. St. at Large, pt. 1, ch. 3591, p. 584), whereby the 
word “different” was added to the words ‘greater or less 
compensation” in the Elkins act, but we do not so under- 
stand the decision in this case. While the writer of the 
opinion discusses the change in the statute, and holds the 
facts bring the case within the terms of the Hepburn act, 
he does not say that the contract dees nol violate the Elk- 
ins act. Lut, regardless of what the decisions of the 
federal courts have been upon the Elkins act, under the 
provisions of section 10662 of the Nebraska statute, it is 
an infraction of law “by any device whatsoever” to “charge 
any person, firm or corporation for the transportation of 
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property other than the rates fixed and established.” The 
difference between the meaning of a statute which pro- 
hibits a “different” compensation and one which prohibits 
a charge “other than the fixed and established rates” is to 
the writer imperceptible, and the reasoning applicable to 
one statute seems to apply with equal force to the pro- 
visions of the other. Moreover, in Armour Packing Co. v. 
United States, 209 U. S. 56, 72, the Elkins act (32 U. 8. 
St. at Large, pt. 1, ch. 708, p. 847) is construed, and it is 
said: “The Elkins act proceeded upon broad lines and 
was evidently intended to effectuate the purpose of con- 
gress to require that all shippers should be treated alike, 
and that the only rate charged to any shipper for the same 
service under the same conditions should be the one es- 
tablished, published and posted as required by law.” We 
think the purpose of the acts identical, and construe the 
Nebraska statute to have the samé intent, and to make 
the same requirements in this behalf. 

To sum up, when it is considered that, although the 
transportation is said to be sold at the rate of two cents 
per mile, it is, in fact, hedged about by many restrictions 
and limitations not contained in the tickets offered for 
sale to the general public for the same price in cash; con- 
sidering, also, that the privileges, if any, and whatever 
they may be, under the contract, are not open upon the 
same terms to ajl persons engaged in the publication of 
newspapers within the state; considering, also, the fact 
that the amount to be paid for the advertising, and there- 
fore necessarily the amount to be paid for transportation 
under the terms of the contract, may be fixed at what- 
ever rate the parties subsequently agree upon, it seems 
obvious that the contract runs counter to the intent and 
purpose of the constitution and statutes quoted. These 
seek to prohibit unjust discriminations, either direct or 
indirect; they are designed to take away from a public 
carrier the power of arbitrary selection of persons or cor. 
porations as the objects of its favor or disfavor; they seek 
to preserve to every individual an equal right to the trans- 
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portation service of every common carrier within the state 
upon equal terms with every other individual. As was 
said of the interstate commerce act (32 U.S. St. at Large, 
pt. 1, ch. 708, p. 847) of 1903 by Mr. Justice White, in 
New York, N. H. & H. R. Co. v. Interstate Commerce Com- 
mission, 200 U. S. 361, 391: “It cannot be challenged that 
the great purpose of the act to regulate commerce, whilst 
seeking to prevent unjust and unreasonable rates, was to 
secure equality of rates as to all and to destroy favorit- 
ism; these last being accomplished by requiring the pub- 
lication of tariffs and by prohibiting secret departures 
from such tariffs, and forbidding rebates, preferences and 
all other forms of undue discrimination. To this extent 
and for these purposes the statute was remedial and is, 
therefore, entitled to receive that interpretation which 
reasonably accomplishes the great public purpose which 
it was enacted to subserve.” 

We are convinced that (to adopt the language of Mr. 
Justice Day in American Express Co. v. United States, 
212 U. S. 522, 532, decided February 23, 1909): “In the 
absence of express exceptions, we think it was the inten- 
tion of congress (the legislature) to prevent a departure 
from the published rates and schedules in any mauner 
whatsoever. If this be not so, a wide door is opened to 
favoritism in the carriage of property.” The fundamental 
principles covering. the duties of common carriers to the 
public in respect to equal privileges have been clearly 
elucidated in the following cases, and are so well settled 
as to make quotation needless, but the opinions are worthy 
of careful consideration: Messenger v. Pennsylvania R. 
Co., 36 N. J. Law, 407; M’Neill v. Durham & C. R. Co., 
1382 N. Car. 510; New York, N. H. & H. R. Co. v. Inter- 
state Commerce Commission, supra; United States v. 
Wells-Fargo Eapress Co., 161 Fed. 606. 

Even though, as it pleads, the defendant may have en- 
tered into these contracts with no intention of violating 
the law, and has obeyed the restraining order of the court, 
yet the practice was pernicious and was an unlawful dis- 
crimination under the statute. 
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The prayer of the petition for a permanent injunction 
against defendants must be allowed. 


INJUNCTION ALLOWED. 
Ross, J., not sitting. 


Hirceyscock County y. JOHN W. COLu BY AL., APPELLANTS} 
CONRAD WAGNER, APPELLEE. 


FiLep May 23, 1910. No. 15,992. 


Judgment: Vacatine. A district court has no jurisdiction to vacate 
its own judgment in a cause after the term at which such judg- 
ment was rendered, cxcept by petition in equity, or in accord- 
ance with the provisions of section 602 of the code. 


Appeal from the district court for Hitchcock county: 
Rosert C. Orr, JUDGE, Reversed with directions. 


C. H. Boyle and (C. HE. Eldred, for appellants. 


John W, Cole and Morlan, Ritchie & Wolff, contra. 


Lerron, J. 


At the April, 1906, term of the district court for Hitch- 
cock county a decree was entered in this action allowing 
certain real estate to be redeemed from a tax foreclosure 
sale, upon the appellants, the executrices of the estate of 
Williain Keeler, deceased, paying to Conrad Wagner, the 
purchaser at the sale, who had purchased the premises for 
the sum of $451 the sum of $225, being the amount of the 
tax lien and costs, and giving Wagner judgment against 
Hitchcock county for $226, being the amount of purchase 
money paid by him in excess of the amount of the tax 
lien and costs. 
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On an appeal from this judgment by Hitchcock county, 
it was decided by this court (Alitchcock County v. Cole, 
80 Neb. 375) that 1° e judgment against Hitchcock county 
was erroneous, that Wagner should have been reimbursed 
for the full amount of the purchase money, but that the 
order should have been against the persons seeking to re- 
deem, and not against the county. The judgment of the 
district court was reversed and the cause remanded, On 
March 12, 1908, after the cause had been remanded, a mo- 
tion was filed in the district court by Wagner, moving the 
court to set aside and vacate the order made in April, 
1906, allowing the executrices to redeem for $225 upon 
the payment into court by Wagner for their use the sum of 
$225 and costs, or that the balance of $407.24 still due him 
under the laws of the state be declared a first lien on the 
preniises, and execution awarded. Objections to the juris- 
diction of the court were filed by the executrices on the 
ground that the decree sought to be set aside was entered 
April 19, 1906, the motion was not filed until April 12, 
1908, and at a subsequent term, and that the court had no 
power to vacate, set aside or modify the former decree at 
this time. These objections were overruled, and the mo- 
tion was sustained. The order allowing redemption on 
payment of $225, made at the April, 1906, term, was set 
aside, and it was ordered that unless the defendants seek- 
ing to redeem shall pay to Wagner within 40 days the sum 
of $407.24, balance due on purchase price, and costs, the 
same is declared a first Hen on the premises, and if not 
paid within 40 days that the order vacating the order of 
redemption shall be deemed final. Exceptions were duly 
taken to the several rulings, and the executrices have ap- 
pealed from this order. 

The order is clearly erroneous. The decree rendered at 
the April, 1906, term, fixing the amount to be paid to 
Wagner in order to redeem from the sale, was not ap- 
pealed from. The only appeal taken was by Hitchcock 
county from the judgment against it and in favor of 
Wagner. The decree rendered upon the issues raised be- 
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tween Wagner and the defendants seeking to redeem was 
not affected by this appeal. Polk v. Covell, 43 Neb. 884. 
The matters in controversy between Wagner and such de- 
fendants were adjudicated by this decree, and, no appeal 
having been taken by either of these parties therefrom, the 
decree, after the expiration of the term at which it was 
rendered, could not be opened up or set aside except for 
one of the grounds mentioned in section 602 of the code, 
or by an original action in equity founded upon some rec- 
ognized ground for equitable relief. Sherman County v. 
Nichols, 65 Neb, 250; IfcGrew v. State Bank, 60 Neb. 716; 
Dillon v, Chicago, K. & N. R. Co., 58 Neb. 472. 

So far as it determined the amount necessary to be paid 
into court for Wagner’s benefit in order to redeem, this 
decree was erroneous. Smith v. Carnahan, 83 Neb. 667; 
Butler v. Libe, 81 Neb. 740, 744; Clarence v. Cunningham, 
86 Neb. 434. But the court had jurisdiction to render it. 
Tt might have been reversed or modified upon an appeal 
by Wagner, but it was not appealed from by him. The 
appeal taken by Hitchcock county did not affect the issues 
between these parties, nor the order allowing redemption ; 
hence, it had no effect upon this order. Nebraska Hard- 
ware Co, v. Humphrey Hardware Co., 81 Neb. 693. The 
result is unfortunate to Mr. Wagner, but the mistake was 
made in the former decree, which he was apparently satis- 
fied with at the time. If doubtful of the result, he might 
have brought up the validity of the former order or decree, 
and had it determined at the same time that the appeal 
of the county from the judgment against it was deter- 
mined, but this he failed to do. 

The district court had no authority at the time it acted 
to set aside the former decree. Its judginent, therefore, is 
reversed and the cause remanded, with directions to set 
aside and vacate the order of October 12, 1908, and to re- 
instate the decree rendered April 19, 1906. 

REVERSED. 
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IN kn Estate OF CHARLES SCHUOK. 


LizziH JONES, APPELLANT, V. ESTATE OF CHARLES SCHUCK 
ET AL., APPELLEES, 


Frep May 23, 1910. No. 15,997. 


Wills: Construction. A widow who served as executrix under the 
will of her deceased husband held not answerable to his children 
in her final account for the income arising after his death from 
the estate of which he died seized, where he disposed of his 
property as follows: “I hereby bequeath and grant to my be- 
loved wife, Augusta Johanna Schuck, all my personal and real 
estate of which I shall die possessed, to be used by her for her 
support and her dependent children, but not to be sold or 
wasted, but to use the income of it as heretofore directed,” and 
“after the death of my wife it is my will that the said personal 
and real estate shall be divided equally between my eleven 
children.” 


APpppaL from the district court for Clay county: LESLIP 
G. Hurp, Jupcr. Affirmed. 


John C. Stevens, for appellant. 
S. W. Christy and L. EH. Cottle, contra. 


Rosy, J. 


This appeal requires an examination of the following 
provisions of the duly probated will of Charles Schuck, 
deceased : 

“First, I hereby constitute and appoint my beloved 
wife, Augusta Johanna Schuck, executrix of this my last 
will and testament, directing ber to pay all my lawful 
debts and funcral expenses and to dispose of the balance 
of my estate as hereinafter directed. 

“Second, I liereby bequeath and grant to my beloved 
wife, Augusta Johanna Schuck, all my personal and real 
estate of which I shall die possessed, to be used by her for 
her support and her dependent children, but not to be sold 
or wasted, but to use the income of it as heretofore di- 
rected. 
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“Third, after the death of my wife it is my will that the 
said personal and real estate shall be divided equally be- 
tween my eleven children, to wit: Mrs. Lizzie Jones, In- 
land, Neb.; Mis. Anna Bertha Scherwitz, Inland, Neb.; 
Mrs. Ida Guthrie, Denver, Colo.; Mrs. Louisa Schlick, 
Clay Center, Neb.; John Schuck, Inland, Neb.; Mrs. Mary 
Schmidt, Spring Ranche, Neb.; Eddie Schuck, Inland, 
Neb. ; Charles Schuck, Inland, Neb.; Clara Schuck, Inland, 
Neb.; Herman Schuck, Inland, Neb.; Maude Schuck, In- 
land, Neb.” 

Testator’s widow qualified as executrix, and the mean- 
ing of the will was first called in question in the county 
court of Clay county by objections to her final account 
and to her being discharged. Her final account showed 
there remained in her hands as unexpended proceeds of 
testator’s personalty, after payment of debts and expenses 
of administration, the sum of $1,153. Uxecutrix did not 
account for the interest on that sum nor for the rents and 
profits of the real estate of which testator died seized. 
The objections were founded on these propositions: The 
executrix, under the terms of the will, is responsible as 
trustee to testator’s children for all of the estate not 
necessary for the support of herself and dependent chil- 
dren, including the income from both personal property 
and real estate. Out of the income not necessary for such 
support she cannot create for her individual benefit a sep- 
arate estate which, at her death, may not be distributed 
according -to the terms of the will. For the purpose of 
executing her trust she should be continued in her office 
of executrix until a trustee is appointed to administer 
the trust or until her life estate is terminated by her death. 
These propositions were all rejected by the county court 
in passing on the objections to the final report of the ex- 
ecutrix. The result was that her account was confirmed 
and she was discharged with the balance of the proceeds 
of the personalty in her lands, and as a life tenant she 
was left in control of all of the realty of which testator 
died seized. Testator was twice married. Executrix was 
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his second wife. Lizzie Jones was the issue of the first 
marriage, and the other children named in his will were 
the issue of the second. It was Lizzie Jones who filed the 
objections in the county court. When they were over- 
ruled, she appealed to the district court for Clay county. 
The ruling there was likewise adverse to her, and as ap- 
pellant she is now in this court urging the same objections 
and asking for the reversal of the judgment of the district 
court, where the decision was practically the same as in 
the county court, except that executrix was required to 
give a bond to account to testator’s children for the un- 
expended balance of the proceeds of testator’s personal 
property. Of this requirement, however, the executrix 
makes no complaint. 

The following facts are established by. stipulation: The 
rental value of the real estate of which testator died 
seized is $800 a year. The amount of money on hand as 
shown by the report of the executrix is $1,153, and is all 
of the personal estate left by testator at the time of his 
death, except what was applied by executrix to the pay- 
ment of his debts and expenses of administration. Testa- 
tator left eleven children, four of whom are minors. One 
of them is feeble-minded and will require constant care 
during life. In this situation the will of the husband and 
father is: “I hereby bequeath and grant to my beloved 
wife, Augusta Johanna Schuck, all my personal and real 
estate of which I shall die possessed, to be used by her 
for her support and her dependent children, but not to 
be sold or wasted, but to use the income of it as liereto- 
fore directed”; and “after the death of my wife it is my 
will that the said personal and real estate shall be divided 
equally between my eleven children.” It seems clear that 
what testator willed was the personal and real estate pos- 
sessed by him at the time of his death. The language used 
does not evince an intention to will the children any of the 
income arising after his death from either the personalty 
or realty. What he gave his wife for the support of her- 
self and dependent children was described in his own 
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words as “my personal and real estate of which I shall 
die possessed, to be used by her for her support and her 
dependent children, but not to be sold or wasted, but to 
use the income of it as heretofore directed.” Whiat he 
gave to his children, after the death of his wife, was “said 
personal and real estate,” referring to the words pre- 
viously used, namely: “My personal and real estate of 
which I shall die possessed.” An intention to will the 
children that part of the income, if any, not necessary for 
the support of the widow and dependent children, is 
nowhere expressed; but the entire will, when considered 
in connection with the facts disclosed, indicates a purpose 
on part of the testator to give to his children, subject to 
the life estate of the widow, the estate, both real and per- 
sonal, of which he died seized, after payment of the debts 
and expenses of administration. Under this interpreta- 
tion of the will the executrix is not required to account 
to any of the children for any part of the income arising 
after the death of testator froin the estate of which he 
died seized. This conclusion requires an affirmance of the 
judgment of the district court. 
AFFIRMED. 


SWAN OLSON, APPELLEE, V. FLORENCE C. ITANIKA, ADMIN- 
ISTRATRIX, ET AL., APPELLANTS. 


Froep JUNE 10, 1910. No. 16,041. 


1. Specific Performance: EvipENce. In an action against the widow, 
who was the administratrix of the estate of her deceased hus- 
band, and his heirs at law, for the specific performance of a 
contract by which it was alleged that plaintiff borrowed of the 
deceased the money to purchase the land in question, which was 
paid for the land by the deceased, and the title taken by him as 
security for the payment of the money loaned, the evidence is 
examined and found to be sufficient to sustain a finding and de- 
cree in favor of plaintiff. 


7 
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2. Appeal: AMENDMENT AFTER JUDGMENT. The action was prosecuted 
by plaintiff in his own name and on his own behalf, but there 
was some evidence tending to show that the purchase was in- 
tended for his minor daughter. Instead of ordering the deed 
made to plaintiff, the court directed that it be made to his said 
minor daughter. Whereupon plaintiff by leave of court amended 
his petition to correspond with the decree. Held, That the ir- 
regularity, if there were such, not being to the prejudice of 
defendants, they could not be heard to complain. 


AppraL from the district court for Thurston county: 
Guy T. GRAVES, JUDGE. Affirmed. 


Thomas L. Sloan and W. S. Summers, for appellants. 


Howard Sacvton and Harry L. Keefe, contra. 


Reesn, C. J. 


This action was originally commenced against the 
widow and heirs of Adolph J. Hanika, deceased, by plain- 
tiff in his own behalf, whereby he sought the specific per- 
formance of an alleged contract with said Adolph J. 
Hanika, deceased, for the purchase of the southeast quar- 
ter of the northeast quarter of section 31, township 25, 
range 7, in Thurston county. It was alleged in the peti- 
tion, in substance, that on or about the Ist day of August, 
1903, they mutually entered into an oral agreement 
whereby the said Adolph J. Hanika was to and did loan 
to plaintiff the sum of $1,332 for the purchase of the land 
from the then owner; that the rate of interest agreed to 
be paid was 10 per cent. jc" annum, and that to secure 
the same the title to said property was to be taken in the 
name of said Hanika to be held in trust until said prin- 
cipal sum and interest were paid, when said Hanika was 
to convey the property to plaintiff; that the land was pur- 
chased, the money being furnished by Hanika, and upon 
the completion of said purchase plaintiff entered into the 
possession of the same under said contract, and had paid 
the interest due from time to time, and offered to pay the 
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principal in full, but that the defendant Florence C. 
Hanika, the widow of said Adolph J. Hanika, deceased, 
and administratrix of his estate, refused to accept the same 
and refused to make the conveyance. After due service of 
summons upon all defendants a guardian ad litem was 
appointed for the minor defendants, when he and the 
other defendants answered by general denials. The full 
amount of the alleged purchase price, with interest then 
due, together with certain items of expense paid by 
Hanika in completing the purchase, was tendered and 
paid into court. A trial was had in the district court, 
which resulted in a finding and decree against defendants, 
but that the purchase was made by plaintiff for his minor 
daughter, Blanche Olson, and it was ordered that the land 
be conveyed to her, instead of to plaintiff. After the ren- 
dition of the decree plaintiff asked and obtained leave to 
amend his petition to conform to the decree and facts 
proved, by alleging that the purchase was made for the 
benefit of lanche Olson, plaintiff's minor daughter, and 
the amended petition was filed. Defendants uppeal. 
Owing to the decease of Adolph J. Hanika, the testi- 
mony of plaintiff as to the transaction between t . was 
excluded, and the oral evidence in support of : aintiff’s 
claim is quite meager. There is, however, evie «ce in its 
support which is probably sufficient to sustair the decree. 
The fact of plaintifi’s possession of the land, as.well as 
the payment by him of certain sums claimed to have been 
paid as interest, is well established, but it is contended by 
the defense that the possession was that of a tenant and 
the payments were cash rental. The evidence support- 
ing this contention by the defense is very slight. In fact 
there is no proof that plaintiff ever agreed that the pay- 
ments were for rent. A son of the deceased was called as 
a witness by the defense, and he testified to a conversa- 
tion between plaintiff and his father in August, 1905, 
which would seem to indicate that there was something 
between the parties of the nature of a contract of the kind 
claimed by plaintiff. The witness was asked to state the 
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conversation, when he answered: “Well, Mr. Olson came 
over there (to Hanika’s home) to get some money one 
day; it was in August, and him end father were down to 
the barn, and they were talking over this land deal, and 
my father said he thought this land would be a good in- 
terest on his money. Mr. Olson said he would like to have 
the land if he was able to buy it.’ He was then asked: 
“State what vour father then said?” Answer: “He said 
if Mr. Olson could pay lim in reasonable time for the 
land he could have it.’ This conversation was not in- 
quired into with any degree of particularity, and for some 
reason plaintiff was not permitted to testify concerning 
it. It is probable that as persuasive evidence as any in- 
troduced were certain entries in the account book of the 
deceased, showing his account with plaintiff. These en- 
tries are as follows: “Auge. 7, money loaned on land bid, 
$333.00; Sept. 19, money loaned on land (Preston), 
$999.00; Sept. 19, money paid for making deed, $2.50; 
(without date), filing deed, 45 et.’ The land in question: 
was shown to he what ts known as the “Preston” Jand 
It is adjoining the farm of plaiutif, and remote from that 
owned by deceased at the time. 

As we have seen, there was some evidence tending te 
show that the purchase was made for, or rather that plain 
tiff intended the land for, his daughter, Blanche Olson. 
Out of abundant caution, perhaps, the court ordered the 
conveyance to be made to her. The reason for this part 
of the decree, as'de from that evidence, is not shewn by 
the record. Plaintiff sought to correct the irregularity 
by amending his petition so as to make it conform to thi 
faets and decree. Without inquiring into the regularity 
of this proceeding, It must be enough to say that plaintiff 
is content with the decree, and we are unable to discover 
how it can be prejudicial to defendants, and we cau dis: 
cover no reason for molesting it. 

The decree of the district court is 


AFFIRMED. 
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NICHOLAS F. THORMAN, APPELLANT, V. ANDREW BRYNGEL- 
SON, APPELLEE. 


Frrep June 10, 1910. No. 16,083. 


1. Libel and Slander: Province or Cover axp Jury. Ip an action for 
slander it is for the court to decide in the first instance whether 
the alleged defamatory language used was slanderous per se if it 
were susceptible of the meaning attributed to it by the plaintiff 
in his petition, but for the jury to say whether the defendant by 
the use of the language intended to convey the idea to those who 
heard him that plaintiff was guilty of the crime alleged to have 
been committed and to so charge him. 


QUESTION FoR Jury. It was alleged in the petition, with 
proper innuendo, that defendant asked plaintiff in the presence 
and hearing of other persons if he stole corn, stating that his 
(defendant’s) corn had been stolen, whereupon plaintiff asked 
defendant if his meaning was to charge him with the crime of 
stealing the corn, when defendant answered, “I mean just what 
I say,” and plaintiff again inquired if defendant meant to accuse 
him of stealing the corn, when defendant answered, “There is 
very strong evidence that you did.” Language charging one, in 
the presence of others, with stealing corn is actionable per se as 
matter of law. As to whether, by the language used (if so used), 
defendant intended to charge plaintiff with the crime of stealing 
corn is a question of fact to be decided by the jury. 


PetTirion. A petition, the charging part of which is set 
out in the opinion, is held to state a cause of action, and that 
@ general demurrer thereto was improperly sustained. 


APPEAL from the district court for Cuming county: 
GUY T. GRAVES, JUDGE. Reversed. 


A. R. Oleson, for appellant. 
Hunker & Krake, contra. 


Resse, C. J. 


This is an action for slander, instituted in the district 
court for Cuming county. The body or charging part of 
the petition is as follows: 

' “(1) Your said plaintiff is a resident and inhabitant 
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of the county of Cuming, in the state of Nebraska, living 
near Wisner, in said county, where he has resided for a 
number of years last past; that he is a farmer by occupa- 
tion, but is not the owner of land but is a renter of land. 

“(2) That on the 16th day of December, 1908, the said 
defendant, wickedly intending to injure the plaintiff in 
his good name and reputation, accosted the said plaintiff 
in the village of Wisner, Nebraska, in the presence of 
divers and numerous persons and in their hearing, falsely 
and maliciously did speak and publish of and concerning 
the said plaintiff false and defamatory words ‘as follows: 
‘Say, Nick (meaning this plaintiff), do you (meaning this 
plaintiff) steal corn?’ That when said defendant accosted 
your said plaintiff in that manner, your said plaintiff 
considered that the said defendant was joking, and that 
he thereupon jokingly replied that, ‘Yes, I steal corn 
every day if I can.” That the defendant thereupon con- 
tinued and your said plaintiff then observed that the said 
defendant was angry and was not joking nor jesting in 
the manner as plaintiff first supposed; thut said defend- 
ant thereupon said, ‘Well, we had some corn stolen’ 
(meaning thereby that he and his brother had had some 
of their corn stolen) ; that your said plaintiff replied, say- 
ing, ‘Well, you (meaning defendant) don’t mean to say 
that I stole your corn, do you? That defendant then re 
plied to said plaintiff, saying, ‘I mean just what I say,’ 
to which your said plaintiff replied, saying to said defend- 
ant, ‘Andrew (meaning defendant), you (meaning defend- 
ant) don’t accuse me of that, do you?’ That thereupon 
the said defendant replied, saying, ‘There is very strong 
evidence that you (meaning plaintiff) did’ That all of 
his conversation and false and defamatory charges were 
made by said defendant of and concerning plaintiff in a 
public and angry and insolent manner in the presence and 
hearing of divers persons who understood the Same, and 
that by the words aforesaid the said defendant then and 
thereby publicly charged the said plaintiff with stealing 
corn from their premises; that said charge was wholly 
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false and unfounded and was so spoken and published by 
the said defendant to the great and lasting injury of your 
said plaintiff.” 

To this petition defendant filed a general demurrer, 
which was sustained by the court, and, plaintiff electing 
to stand upon his petition as filed, the action was dis- 
missed at his costs, and from which he appeals, contend- 
ing that the court erred in holding that the averments of 
the petition do not state a cause of action. It is to be re- 
gretted that the law of the case has not been as well 
briefed as the importance of the question would seem to 
demand, not a single authority being cited by the appel- 
lee in support of the ruling of the district court. Stripped 
of all verbiage and innuendo, the conversation between 
the parties was as follows: Defendant: “Say, Nick, do 
you steal corn?” Plaintiff: “Yes, I steal corn every day 
if I can.” Defendant: “Well, we had some corn stolen.” 
Plaintiff: “Well, you don’t mean to say that I stole your 
corn, do you?’ Defendant: “I mean just what I say.” 
Plaintiff: “Andrew, you don’t accuse me of that, do you?” 
Defendant: “There is very strong evidence that you did.” 

The question arises: What would the bystanders, al- 
leged to have been present and in hearing, understand 
from the language used, giving it its common and ordi- 
nary meaning, that defendant meant by the words uttered? 
Did he intend in this way to charge plaintiff with the 
. Stealing of his corn? If he did, the language would prob- 
ably be actionable per se. If not, if the language was not 
susceptible of that meaning, when considered as above 
indicated, it would not. It is alleged that defendant 
stated he had had corn stolen, and there was very strong 
evidence that plaintiff was guilty of the theft. Was this 
equivalent to a direct charge that plaintiff was the guilty 
party? The rule seems to be that it must appear: “(1) 
That some act was imputed by the defendant; (2) that 
such act is of a criminal or indictable nature; and (3) 
that it was meant to be imputed to the plaintiff. The im- 
putation of an act may be inferred, although the terms of 
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the communication be indirect, and although the act im- 
puted be, in legal strictness, impossible.” Starkie (I*olk- 
ard), Slander and Libel (4th Eng. ed.) sec. 56. In the 
succeeding section the author, in discussing the subject, 
“From what words a criminal act is to be inferred,” says: 
“Wherever words are used calculated to impress upon 
the minds of the hearers a suspicion of the plaintiff's hav- 
ing committed a criminal act, such an inference may and 
ought to be drawn, whatever form of expression may have 
been adopted. * * * Where the terms of a communica- 
tion are indirect, the imputation of an act committed may 
be inferred where the defendant expresses a suspicion, or 
opinion, or institutes @ comparison, or delivers the words 
as matter of hearsay, or by way of interrogation or an- 
swer, or exclamation, or uses disjunctive or adjective 
words, or speaks ironically, or, in general, where the 
statement virtually includes or assumes the comission 
of the principal act, or a strong suspicion of it.” (The 
italics are the author's.) And in all such cases the ques- 
tion whether the words were used maliciously and with 
intent to defame is for the determination of the jury. 

In 25 Cyc. 294, it is said in the text: “As a general rule 
to charge one orally with the crime of larceny is action- 
able per se. In order to be actionable per se, however, it 
is not necessary that the words spoken, should by them- 
selves constitute a technical charge of crime or that there 
should be a directly affirmative charge; it is sufficient if 
the words would naturally and presumably be understood 
by the hearers as charging the crime of larceny”—citing 
a number of cases. By the same authority, on page 542, 
it is said: “It is the province of the court to determine 
what constitutes libel or slander abstractly. Hence, if 
the language is plain and unambiguous, it is a question of 
law whether or not it is libelous or slanderous. But if 
the language is ambiguous and susceptible of two mean- 
ings, one defamatory and the other not, it is for the jury 
to decide in what sense it was used. However, it is for 
the court to determine whether or not the language on its 
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face is capable of a double meaning and should be sub- 
mitted to the jury for construction. It is the duty of the 
court to say whether a publication is capable of the mean- 
ing ascribed to it by the innuendo. But when the court 
is satisfied of that, it must be left to the jury to say 
whether the publication has the meaning so ascribed to 
it”?—citing cases. 

There can be no question but that defendant stated 
that his corn had been stolen; in short, that a crime had 
been committed. This, the court must hold, would be 
slanderous, if the defendant intended to charge that plain- 
tiff was the guilty party and so intended for the bystand- 
ers to understand. As to whether he did so intend, the 
charge not being made in direct terms, is a question of 
fact for the decision of the jury. Townshend, Slander and 
Libel (4th ed.) sec. 281. See, also, Alcorn v. Bass, 17 
Ind. App. 500. It is not deemed necessary to multiply 
citations upon this part of the case. 

The judgment of the district court is reversed and the 
cause is remanded for further proceedings. 

REVERSED. 


Carrie BE. BAYARD, APPELLANT, V. OITY OF FRANKLIN, 
: APPELLEE. 


Frrep June 10, 1910. No. 16,586. 


1. Municipal Corporations: PRESENTATION OF CLAIMS. The word 
“claims” in section 80, art. I, ch. 14, Comp. St. 1909, relating to 
cities and villages, applies alone to those arising upon contract, 
and not upon tort, as for a personal injury caused by the negli- 
gence of the city. Butterfield v. City of Beaver City, 84 Neb. 417, 
and Nance v. Falls City, 16 Neb. 85, followed and approved. 

Said section 80, art. I, ch. 14, Comp. St. 1909, is in 
force, and was not modifiéd or repeated by chapters 15 and 16, 
laws 1885. 

8. Judgment for costs, rendered against plaintiff, who was successful 
in her suit against the city, reversed and costs ordered to be 
taxed to the city. 


2. 


58 NEBRASKA REPORTS. [VoL. 87 


Bayard v. City of Franklin. 


APPEAL from the district court for Franklin county: 
Ep L, Apams, Jupern. Reversed with directions. 


W. H. Miller and George A. Adams, for appellant. 
H. W. Short, contra. 


REESE, C. J. 


This case is here the second time. Plaintiff recovered 
a judgment against defendant for personal injuries, and, 
the cause having been appealed to this court, the judg- 
ment was affirmed. 84 Neb. 150. Upon the cause being 
remanded to the district court, for the purpose of enforc- 
ing the judgment, defendant filed its motion to tax the 
costs made in the district court to plaintiff, stating as the 
grounds thereof that the claim for damages was never 
filed or presented to the city council of defendant prior to 
the commencement, of the action in the district court. 
The motion was sustained, and the costs taxed to plaintiff. 
From the order retaxing the costs plaintiff appeals. 

It will be seen from this statement that the only ques- 
tion presented is as to whether, as a prerequisite to the 
commencement of the suit, plaintiff's claim for damages 
should have been presented to the city council of defend- 
ant for allowance, or, failing to do so, be subject to the 
payment of all the costs in the district court without 
reference to whether she was successful or not. It is con- 
ceded that plaintiff’s claim was not so filed. Ordinarily 
we should be content by referring to the case of Butter- 
field v. City of Beaver City, 84 Neb. 417, and our decisions 
cited therein, where it was held that such filing and pres- 
entation were not necessary to the recovery of costs. But 
it is contended by defendant that that case and those cited 
therein should not be followed, but that the, decision in 
City of Crete v. Childs, 11 Neb. 252, should be adhered to. 
This contention is hased on chapters 15 and 16, laws 
1885, by which it is claimed that cities of more than 1,000 
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and less than 25,000 inhabitants are by chapter 16 brought 
under the provisions of chapter 15, which is for the gov- 
ernment of cities having more than 10,000 mhabitants, 
and that section 34 of the last named act, which provides 
that claims against the city for personal injuries must be 
presented to the city council for allowance before suit, or, 
in case of failure, no costs can be allowed. We have 
sought to follow the changes in the acts of the legislature 
governing cities and villages, but, for want of uniform 
references to statutes amended, changed or repealed, it 
has been impossible to do so to our satisfaction in the 
limited time at our command. The classification of cities 
has been the subject of continual changes since 1°" ~ 

it could serve no good purpose, had we the time, to i. 

up and specify the changes made. Chapter 15, laws 1885, 
is an amendment of the law providing for the governmeuy 
of cities of the second class having more than 10,000 in- 
habitants. In 1889 a new act was passed (laws 1889, ch. 
15) providing for the government of cities having a popu- 
latidn of less than 25,000 and more than 8,000 inhabit- 
ants, which was to all intents and purposes a substitute 
for the act of which chapter 15, laws 1885, is an amend- 
ment, and in which the section providing for the allow- 
ance of unliquidated claims against cities was again 
amended, but practically unchanged in so far as the re- 
quirement for filing of the claim with the council was 
concerned. The section was again amended in 1895 (laws 
1895, ch. 18), but the portion under consideration was 
not changed in any important feature as to claims. In 
1901 the section, practically unchanged, was carried into 
chapter 18, laws 1901, which was declared to be for the 
government of cities having more than 5,000 and less than 
25,000 inhabitants. Similar action was taken in 1903 
(laws 1903, ch. 19) with like results. This legislation 
seems to have effectually removed the section from its ap- 
plication to cities of the class to which defendant belongs. 
In 1879 a complete and independent act was passed pro- 
viding “for the organization, government, and powers of 
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cities and villages” (laws 1879, p. 191, secs. 1-118), in 
which the section under consideration and which forms 
the basis of the decision in Butterfield v. City of Beaver 
City, supra, occurs. That act was originally limited to 
cities, towns and villages having more than 1,500 and less 
than 15,000, but the compiler of the statutes has substi- 
tuted section 1, ch. 16, laws 1885, for section 1 of the act 
of 1879, which is article I, ch. 14 of the present Compiled 
Statutes; and this was correctly done, as the act of 1885 
specifically refers to and amends that section. By that 
amendment the number of population was changed to 
“more than 1,000 and less than 25,000,” and which classi- 
fication includes cities of the class to which defendant 
belongs. We are not aware of any amendment or repeal 
of the act, or section 80 thereof, construed in Butterfield 
v. City of Beaver City, supra, and the decisions therein 
cited, and those decisions will be followed in this case. 
We conclude, therefore, that defendant is liable for the 
costs in this case, and that the district court erred in tax- 
ing them to plaintiff. 

The judgment of the district court is reversed and the 
cause remanded, with directions to that court to vacate 
its order taxing the costs to plaintiff, and restore the orig- 
inal judgment taxing them to defendant. 

REVERSED. 


Henry GLANTZ, ADMINISTRATOR, APPELLEE, V. CHICAGO, 
BURLINGTON & QUINCY RAILWAY COMPANY, APPEL 


LANT, 
Firep JUNE 10, 1910. No. 16,001. 


1. Master and Servant: ASSUM@?TioN oF Risks: Burpen or Proor. A 
servant assumes the ordinary risks arising from the manner of 
conducting the master’s business, in which he is to take part, 
and from the appliances used therefor, when such risks are 
known to him, or are apparent and obvious to persons of his 
experience and understanding, if he voluntarily enters into the 
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employment, or continues in it without complaint or objections 
to the hazards; the presumption in such case is that such risks 
have been assumed by him, and in order to recover for injuries 
caused thereby the burden is upon the plaintiff to establish an 
exception to the rule. Unless he has done so, it is error to in- 
struct the jury that “the burden is on the defendant to show 
that the plaintiff has assumed the risk of the accident com- 
plained of.” 


2. INstRvuocTIONS. In an action by the administrator 


of the estate of one who was struck and killed by a passing 
switch engine while employed and working as a section hand or 
trackman, who it appears knew the dangers and assumed the 
risks of such employment, it is error to instruct the jury that 
“It is the duty of the master to exercise reasonable care to pro- 
vide a safe place for the servant to work.” 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, Jupen. Reversed. 


James EF. Kelby and Byron Clark, for appellant. 


Wilmer B. Comstock, contra. 


Barnes, J. 


Action for damages for the death of plaintiff's intestate, 
alleged to have been caused by the wrongful act of the 
defendant. Plaintiff had the verdict and judgment, and 
the defendant has appealed. 

Tt appears that the plaintifi’s intestate, Philip Feuer- 
stein, was, on the 22d day of December, 1906, and thereto- 
fore had been, employed by the defendant as a sectionman, 
and was working on that section of the defendant’s rail- 
road track extending from Lincoln to Havelock; that. 
while repairing one of defendant’s switch tracks, at or 
near Havelock, on that day, he was run over and killed 
by one of defendant’s switch engines. 

The plaintiff, as grounds for a recovery, alleged, in sub- 
stance, that the switch engine which ran over Feuerstein 
was improperly and negligently constructed, in that it 
was equipped with a high square tank which obstructed 
the view of the engineer and fireman so that they were 
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unable to see the deceased and warn him of his danger; 
that it was the custom of the defendant in the Havelock 
yards to have a switchman stationed on the footboard of 
its switch engines in order to warn persons on its tracks 
of its approach, and that at the time of the accident this 
eustom was not observed; that the escaping steam from 
a passing freight train rendered it impossible for the de- 
ceased to hear or see the approaching engine which ran 
him down, or to hear the ringing of the bell thereof, if it 
was ringing. The defendant denied the allegations of nev- 
ligence, alleged assumption of risk, and pleaded the con- 
tributory negligence of the deceased as a defense to the 
action. The reply was a general denial. 

To maintain the action on his part, plaintiff called as 
a witness one Henry Seder, who was working with the 
deceased at the time he was killed, and who testified, in 
substance, that they were working at a switch near Have- 
lock; that a freight train came along on the main line 
about 40 feet from them; that at that time a switch engine 
was backing toward the switch on which they were at 
work; that steam escaped from the freight engine and 
made a noise—a loud noise; that then the switch engine 
backed up and ran over Feuerstein, who was standing 
with one foot inside and the other foot outside of the rail; 
that Feuerstein was using a pick, and was on the north 
side, while he was on the south side; that he got off the 
track when he heard the switch engine bell, and that he 
was watching the engine; that when he got off the track he 
called to I*euerstein once before he was struek by the 
engine. When called later by the defendant the witness 
further testified that he heard the bell ringing and got 
off from the track; that he called to Feuerstein, and said, 
“Look out”; that at that time the section foreman was 
absent, having been gone about 15 or 20 minutes; that 
when he went away he warned them both to look out for 
the switch engine; that the engine, while switching, had 
passed them about 20 times during that day; that they 
were always warned by the foreman to look out for switeh 


VOL. 87] JANUARY TERM, 1910. 63 


Glantz v. Chicago, B. & Q. R. Co. 


engines and trains; that there was nothing to prevent 
them from seeing the approaching switch engine; that 
there was steam escaping from the safety valve on the 
top of the freight engine, but not from the cylinder cocks. 

On the question of the construction of the switch en- 
gine, the record discloses that it was an ordinary road 
engine of small size with the common square tank, which 
had been replaced by a larger and heavier engine to sup- 
ply the needs of the increasing traffic; that it was then 
equipped with what are called “foot-boards,” and was 
thus fitted for switching and yard work; that it was suit- 
able for that purpose and was similar to those used for 
switching by the defendant and other railroads; that, 
while switch engines are sometimes constructed with 
sloping tanks, both kinds are in general use for switching 
purposes, and the only difference between them is that the 
engineer and fireman can see the track a little nearer the 
back of an engine with a sloping tank than they can with 
one haying a squure tank. 

Again, the evidence in this case fails to show that the 
construction of the engine was the proximate cause of the 
accident in this case. Indeed, there is no proof in the 
record which shows that it in any way contributed thereto. 

It further appears, by plaintiff’s own evidence, that the 
deceased had been working on the section and in the 
yards of the defendant company for about two months, 
was familiar with his work and knew its dangers; that 
the engine in question was in use during that time, and 
the deceased was familiar with its.construction; that his 
eyesight was good and his hearing perfect. It also ap- 
pears that he was fully aware of the dangers incident to 
his employment, and, in the absence of any proof to the 
contrary, he must be presumed to have assumed the ordi- 
nary hazards thereof. 

It is alleged in plaintiff’s petition that it was the cus- 
tom of the defendant to station a man on the footboard 
of its switch engines while working in its Havelock yards 
to warn persons of their approach, but it appears from 
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the evidence that some of defendant's tracks were con- 
structed through its shops at that place; that when pass- 
ing through them a guard is stationed on the footboard 
to warn the shopmen to keep off from the tracks, but no 
such lookout is or ever has been stationed on the foot- 
boards of engines while switching in defendant’s yards, 
and it is the duty of the sectionmen or trackmen to them- 
selves look out for approaching engines and trains, this 
being one of the ordinary hazards arising from the nature 
of their employment, and thus provide for their own 
safety, and the deceased was fully aware of that fact. 

Defeudant contends that the eighth paragraph of the 
court’s instructions is erroneous. Therein the jury were 
told, among other things, that “the burden is also upon 
the defendant to show that the plaintiff assumed the risk 
of the accident which resulted in his death.” This is one 
of the principal errears complained of. In support of this 
contention defendant has called our attention to the case of 
Malm v. Thelin, 40 Neb, 686, where it is said: ‘OX servant 
assumes risks arising from defective appliances used or 
to be used by him, or from the manner in which the busi- 
ness in which he is to take part is conducted, when such 
risks are known to him, or apparent and obvious to per- 
sons of his experience and understanding, if he volun- 
tarily enters into the employment, or continues in it with; 
out complaint or objection as to the hazards, * * * 
The presuinption is that such risk has been assumed by 
the servant, and, in order to recover, the burden is upon 
the plaintiff to establish one of the exceptions to the rule.” 
This case was followed and approved in Means Laundry 
Co. v. Craicford, 67 Neb. 158. See, also, Chicago, B. & 
Q. R. Co. v. Curtis, 51 Neb. 442, and Jissouri P. R. Co. 
v. Barter, 42 Neb. 798. 

It is the universal rule that in operating railroads em- 
ployees in that Dusiness assume the risks which are pe- 
culiar thereto, and sectionmen or trackmen must neces- 
sarily assume the hazards incident to switching cars and 
(he movement of passing engines and trains. Little Rock 
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& M. R. Co. v. Barry, 84 Fed. 944. We have not over- 
looked the case of Grimm v. Omaha Electric L. & P. Co., 
79 Neb. 387, where in general terms a contrary rule is 
stated. But in that case the servant was sent to perform 
an extra hazardous duty, without any warning as to the 
then unusually dangerous condition of defendant's wires, 
and of which he had no knowledge. Therefore, that de- 
cision is clearly right, because that case was within the 
exception to the general rule so often announced by our 
former decisions. We are therefore of opiuion that the 
district court, in view of the testimony in this case, which 
fails to bring it within any of the exceptions to the gen- 
eral rule, erred in giving the instruction complained of. 
Complaint is also made of the tenth paragraph of the 
instructions in which the jury were told that it is the 
duty of the master to exercise reasonable care to provide 
a safe place for the servant to work. It is contended that 
by this instruction the jury must have been led to believe 
that there was some evidence in the case that the place 
where Feuerstein was required to- work was unusually 
dangerous and unsafe, and that by reason thereof he lost 
his life. Defendant insists that this instruction should 
bot have beeu given because the question of safe place was 
not involved in this action. It is a matter of common 
knowledge that a railroad track is a place of danger, and 
sectionmen or trackmen must be aware of that fact; that 
it is inpracticable and impossible for a railroad company 
to keep a constant watch or lookout for the pretection of 
sectionmen while engaged in construction or repair work 
upon its tracks; that therefore they are required to exer- 
‘cise their faculties of sight and hearing and thus avoid 
injuries from passing engines and trains. In this case, it 
appears, as above stated, that the deceased was familiar 
with the work; that he was acquainted with the yards, 
tracks and switches of the defendant company; that he 
knew of the construction of its switch engine, and there- 
fore must have been fully aware of the dangers incident 
to his employment. With this knowledge he sought and 
8 
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in its service without complaint until he was killed. In 
view of these facts, we are of opinion that the court should 
not have included the question of safe place in its in- 
structions to the jury. 

It is also contended, among other things, that the evi- 
dence is insufficient to sustain the verdict. Upon this 
question we express no opinion, for it is possible that the 
case nay be tried again, and that the evidence upon such 
trial may not be the same as that contained in the record 
now before us. 

For the foregoing reasons, we are of opinion that the 
errors above mentioned entitle the defendant to a new 
trial, and the judgment of the district court is therefore 
reversed and the cause is remanded for further proceed- 
ings. 

REVERSED. 

FAWCETT, J., not sitting. 


LeTtTon, J., concurring in conclusion. 


I concur in the reversal of this case, but not for the rea- 
sons stated in the foregoing opinion. I think the proper 
rule as to pleading in case of assumption of risk is laid 
down in the syllabus in Hvans Laundry Co. v. Crawford, 
67 Neb. 153, as follows: “It is not required that the mas- 
ter who is sued by a servant for an injury received while 
engaged in the line of his employment shall plead in his 
answer that the servant assumed the usual and ordinary 
risks and hazards incident to the service, in order to be 
entitled to an instruction to the jury as to the rule of law 
regarding such assumed risks. Where the assumption of 
a risk not usually and ordinarily incident to the employ- 
ment is relied on as a defense in an action against the 
master for negligence, such assumption of risk must be 
specially pleaded.” 

I am also of opinion that, while the instructions are 
more extended than necessary under the simple issues 
presented in this case, yet there is nothing seriously preju- 
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dicial to defendant therein when the whole charge is con- 
sidered. The judgment should be reversed for the reasous 
that the evidence fails to sustain the verdict, and that if 
the jury had obeyed the instructions of the court it must 
have found fur the defendant. The court instructed the 
jury that “if the defendant company was operating its 
switch engine at that time, with the ordinary and usual 
tender such as Philip Feuerstein had been accustomed to 
see it operate when engaged in his work, or if the defend- 
ant company was maintaining the kind of a lookout such 
as said Feuerstein had been accustonied to see it main- 
tain, then said Feuerstein assumed the risks incident 
thereto.” The evidence shows without dispute that the 
deceased had worked in the Havelock yards for two or 
three months before he was killed; that this particular 
engine was the only switch engine used in these yards; 
that it had been running there for two months or more 
before the day of the accident, and that on that day it had 
been running backward and forward on these tracks 
about 15 or 20 times. It is also clearly proved that it was 
not the custom to keep men upon the running boards of 
the engine, except when entering the shops in which tracks 
were laid and many men employed. The defendant “was 
operating its switch engine, at that time, with the ordi- 
nary and usual tender such as Philip Feuerstein had 
been accustomed to see it operate when engaged in his 
work,” and was also “maintaining the kind of a lookout 
such as said Feuerstein had been accustomed to see it 
maintain.” There being no evidence to the contrary upon 
these propositions, and the deceased having assumed the 
ordinary risks of his employment, the verdict is not sup- 
ported by the evidence and is contrary to the instructions 
of the court. 

For these reasons, the judgment of the district court 
should be reversed. 


Reese, C. J., dissenting. 


I think the foregoing opinion may be fairly construed 
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to mean that, by reason of the fact that defendant made 
common use of the square tank engine for switching pur- 
poses, it thereby escapes liability for injuries to its em- 
ployees by reason of the more dangerous character of the 
engine. If I am correct in this conclusion I cannot agree 
to the doctrine announced. It is the duty of an employer 
to provide for his servants such appliances and to make 
use of such machinery as will tend to reduce the dangers 
of the employment as much as can be reasonably done. 
If a square tank is more dangerous in a switch or track 
yard than the engine with a s'oping tank, it is the duty 
to use that which creates the least danger, if accessible. 
It is unimportant as to how much, or how generally, the 
more dangerous appliance is used. It ought not to be 
used at all. Human life is too sacred to be weighed in the 
balance with the matter of the employer’s convenience or 
economy. The common knowledge of mankind is that the 
square tank engine is a more dangerous. implement, run- 
ning back and forth in the switching yards, than the slop- 
ing tank. As to whether the quality of the tank used in 
this case served to increase the danger or contributed to 
the death of the deceased is a question for the jury, under 
proper instructions, to whom these questions should be 
submitted. 

It may be true that the construction of a footboard 
upon the rear of an engine tank was not intended in the 
first instance as a place of lookout from which to warn 
people who are in danger of being killed or injured by the 
engines, yet our common knowledge, experience and ob- 
servation tell us that that footboard affords a most ex- 
cellent point of observation from which to warn people 
of their danger, and, in switching yards especially, where 
employees are continually moving about, the safety of 
persons could be greatly enhanced by placing an employee 
upon such advantageous point. This is especially true 
when a square tank which cuts off the view of the engineer 
and fireman is used. Questions of this kind should be left 
to the jury. 
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SEDGWICK, J., dissenting. 


1. It appears from the majority opinion that the judg- 
ment of the district court is reversed because of the giving 
of two instructions which are deemed erroneous. In one 
of the instructions given the court used the following lan- 
guage: “The burden is also upon the defendant to show 
that the plaintiff assumed the risk of the accident which 
resulted in his death.” This is held to be erroneous upon 
the authority of Malm v. Thelin, 47 Neb. 686, from which 
case the following language is quoted in the majority opin- 
ion: “The presumption is that such risk has been as- 
sumed by the servant, and, in order to recover, the burden 
is upon the plaintiff to establish one of the exceptions to 
the rule.” I do not think that this language is applicable 
to the case at bar. In Malm v. Thelin, there was evidence 
tending to show that defective machinery was used under 
a promise by the master to remove the defect, and it was 
held that such evidence was inadmissible “where such 
promise had not been pleaded.” The holding is that, when 
some special fact is relied upon as avoiding the general 
rule of assumption of risk, such special fact must be 
pleadéd and proved by the plaintiff. If plaintiff relies 
upon the fact that the machinery was dangerous by rea- 
son of defects therein, and cannot deny that he knew of 
the defective condition of the machinery, and voluntarily 
continued to use it with full knowledge of the danger con- 
nected therewith, he may still deny that he assumed the 
risk if the master induced him to continue such use by 
promising to remove the defect, but the burden is upon 
the plaintiff to prove such promise upon the part of the 
master, and no such proof is competent unless that issue 
is tendered by plaintiff in his pleadings. This is the 
technical rule advanced in Afalm v. Thelin. No such con- 
dition as this arises in the case at bar. The answer al- 
leged that “the risk and danger in moving of engines and 
trains on the tracks on which he was to work was a risk 
and danger assumed by him in such work,” and the reply 
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was a general denial. There was no plea. in the reply to 
avoid the assumption of risk on the part of the plaintiff. 
He simply denied that the risks were of such a nature and 
the circumstances were of such a character as to require 
him to assume the risk, and upon this issue, that is, the 
issue as to whether the plaintiff did in fact assume the 
risk, the burden of proof is upon the purty alleging it, 
which in this case was the defendant. Grimm v. Omaha 
Electric L. d P. Co., T9 Neb. 395, and cases cited. 

Under the authority of Malm v. Thelin no evisleuce as 
to assumption of risk was competent in this case except 
upon the general issue as to whether or not the plaintiff 
did assume all the risks to which he was subjected. There 
was no evidence offered of any special promise on thé part 
of the defendant, or of any special circumstances that 
would change or affect the general rule that the assump- 
tion of risk is an affirmative matter to be presented and 
proved by the defendant, and the instruction of the court 
properly stated the issue as it was presented. The whole 
charge to the jury must be construed together; and the 
court correctly instructed the jury on the assumption of 
risk in other instructions. Instruction No, 11 is as fol- 
lows: “By acceptance of an employment, a servant as- 
sumes all risks of injury caused (a) by the negligence of 
a competent fellow servant; (6) by the dangers incidental 
to the business; (c) by the dangers arising from the ex- 
isting conditions of the premises, machinery, ete., which 
are known or ought to be known to the servant at the time, 
therefore no duty is imposed upon the master to protect 
a servant against these risks, and he consequently eaunot 
be guilty of negligence tn connection therewith. The risk 
that a master will himself be negligent is not assumed by 
the servant, and where the master owes any duty to the 
servant, he cannot escape liability by delegating its per- 
formance to an agent. A servant by accepting the em- 
ployment impliedly agrees to assume all risks of injury 
arising from an existing condition of affairs, however 
dangerous that condition may be, provided that (@) he 
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knows and appreciates the danger; (b) or in the exercise 
of reasonable care would know and appreciate it; (c) and 
if the danger is obvious he is held to know and appreciate 
it. As to such dangers, the master owes no duty to the 
servant. However, as to dangers which due care would 
not disclose to him, the master is bound to warn him.” 

2. The majority opinion holds that “the question of 
safe place was not involved in this action,” but the in- 
struction does not tell the jury that the master is bound 
under all circumstances to furnish a safe place to work. 
He must not “carelessly subject his servant to any danger 
not necessarily incident to or connected with his employ- 
ment,” and he must exercise reasonable care to provide 
his servant with a reasonably safe place in which to work, 
taking into account the nature of the business in which he 
is engaged. Instruction No. 10 which contains the Jan- 
guage held to be erroneous is as follows: “It is the dut~ 
of the master to use reasonable care in the conduct of his 
business, so as not to carelessly subject his servant to any 
dangers not necessarily incident to or connected with his 
employment. It is also the master’s duty to exercise rea- 
sonable care to provide his servant with a reasonably safe 
place in which to work, taking into account the nature of 
the business in which he is engaged, and the servant has 
a right to assume that the place furnished him in which 
to work is reasonably safe and suitable for the perform- 
ance of the services required, taking into consideration 
the nature of the employment, unless there are some 
obvious dangers. If there are dangers incident to the em- 
ployment that are not obvious to a man of the employee’s 
experience and understandiug, then it is the duty of the 
master to give proper directions as to how the work should 
be done to avoid such dangers.” This instruction was im- 
mediately followed by instruction No. 11, quoted above, in 
which the duties of the servant and the risks assumed by 
him are correctly and plainly explained. 

I am unable to see how the issue presented by the plead- 
ings and evidence could be more fairly or accurately 
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stated. If these instructions were erroneous it was he- 
cause of the condition of the evidence that was before the 
jury, and the holding of the majority opinion is in effect 
that the evidence was such that the court should have told 
the jury that the plaintiff assumed all of the risks of the 
employment in which he was engaged. It seems to me 
that the court should either have instructed the jury to 
find a verdict for the defendant or else should have given 
the instructions substantially as they were given. In 
other words, I think that the case was carefully and 
properly tried, and that there is no escape for the defend- 
ant unless it is held that the evidence was not sufficient to 
support the verdict. 


BARBARA KUHLMAN, APPELLEE, V. WILLIAM J. Lemp 
BREWING COMPANY, APPELLANT. 


Firep JUNE 10, 1910. No. 16,069. 


1. Landlord and Tenant: Hoitprna Over THE TERM. Where a tenant 
under a written lease for one year, with the option of again 
leasing the premises for one or more years, holds over without 
exercising his option, his landlord may, if he so elects, consider 
him his tenant for another year, and thus render him liable for 
the payment of rent for that period at the rental fixed by the 
terms of the lease. 


——: TERMINATION OF TENANCY. Where, in such a case, 
and while holding over, the tenant claims the right to terminate 
his tenancy at any time, under conditions expressed in the lease, 
he must allege and prove the existence of the conditions and his 
compliance therewith, in order to escape the legal consequences of 
holding over the term. 


ArrraL from the district court for Otoe county: 
Harvey D. Travis, Jupce. Affirmed. 


H, C. Brome and Clinton Brome, for appellant. 


D.W. Livingston and George H. Heinke, contra, 
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BARNES, J. 


Action in the district court for Otoe county to recover 
rent alleged to be due for the use of certain premises sit- 
uated in the city of Auburn in said county. The plaintiff 
had the verdict and judgment, and the defendant has ap- 
pealed. 

It appears that there was a written lease between the 
parties by which the defendant rented from the plaintiff 
the premises in question from the lst day of May, 1906, to 
the 1st day of May, 1907, at $50 a month, payable monthly 
in advance. The lease in question also contained the fol- 
lowing provision: “It is further hereby expressly agreed 
by and between the parties hereto that the said William 
J. Lemp Brewing Company is to have the option of leas- 
ing said premises upon the same terms as embodied in 
this lease after the expiration of the term herein granted 
for the further period of three years, making a total term 
of four years, provided, however, that in case the city of 
Auburn shall prohibit the sale of intoxicating liquors 
within its borders, or pass obnoxious laws or ordinances 
forcing the keepers of saloons for the sale of intoxicating 
liquors to close their places of business, or render such 
business so unprofitable as to compel them to quit busi- 
ness, then the said William J. Lemp Brewing Company 
may upon reasonable notice terminate the tenancy under 
this contract, and cancel and annul this lease.” 

It further appears that the defendant took possession 
of the building situated on the premises described in the 
lease, and from the 4th day of May, 1906, until the 4th day 
of May, 1907, conducted a saloon, cither by itself or others, 
for the sale of intoxicating liquors therein; that some time 
in April, 1907, it informed the plaintiff that if a license to 
sell intoxicating liquors could not be procured it would not 
exercise its option to again lease the premises as provided 
by the terms of its existing lease, and there is no claim 
that it exercised such option. It also appears that two 
attempts were made to procure a license, which were not 
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successful, on account of personal objections to the ap- 
plicant; and that, pending the proceeding therefor, the 
defendant occupied the premises with its stock and fix- 
tures until about the middle of June, 1907; that on the 
29th day of that month defendant delivered the key to 
the building to one Butts, an employee of the plaintiff’s 
husband. There is no evidence in the record showing or 
tending to show that the city of Auburn prohibited the 
sale of intoxicating liquors within its borders, or passed 
obnoxious laws or ordinances forcing the keepers of sa- 
loons for the sale of intoxicating liquors to close their 
places of business, or render such business so unprofitable 
as to compel them to quit the business, and that defend- 
ant gave no notice to the plaintiff of its intention to ter- 
minate the lease other than that above mentioned. 

At the close of the evidence the court instructed the 
jury, among other things, as follows: Instruction No. 5. 
“You are instructed that where a tenant with the consent 
of his landlord, express or implied, holds over his term, 
the law presumes a continuation of the original tenancy 
for a like term and upon the same conditions, and you 
are instructed that the first term mentioned in the lease 
was one year, and if you find from the evidence that the 
defendant held over his term, that is, stayed in possession 
until May 5, 1907, or the 29th day of June, 1907, either 
with the express consent of the plaintiff Barbara Kuhl- 
man or by her implied consent, then you are instructed 
that the defendant would be liable for rent at the rate 
of $50 a month for the year ending May 1, 1908. You are 
instructed in this case that there is no evidence in this 
case that the city of Auburn prohibited the sale of intoxi- 
cating liquors in said city, or passed laws forcing saloons 
to close their places of business, or to render their busi- 
ness unprofitable.” | 

Defendant strenuously contends that the giving of this 
instruction was reversible error, and argues that by hold- 
ing over from May 4, 1907, to about the middle of June 
of that year, it became at most only a tenant at will, and 
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could thereafter terminate the lease at any time it desired 
to do so. To this contention we cannot give our assent.’ 
It may be said that upon this question there is a division 
of the authorities, but this court is fairly committed to 
the rule that where a tenant under a written lease for one 
year, with the option of renewal, or of again leasing the 
premises for one or more years, holds over without exer- 
cising his option, the landlord may, if he so desires, con- 
sider him a tenant for another year, and liable for the 
rent for that period at the rate fixed by the terms of the 
lease. Bradley v. Slater, 50 Neb. 682; Critchfield v. Rema- 
ley, 21 Neb. 178; Yates v. Kinney, 19 Neb. 275; Thicbaud 
v. First Nat. Bank, 42 Ind. 212. 

In Haynes v. Aldrich, 28 Am. St. Rep. 686 (133 N. Y. 
287) it was said: “From tenant’s holding over after the 
expiration of his term, the law implies an agreement to 
hold for a year upon the terms of the prior lease. The 
option to so regard it is with the landlord, and not with 
the tenant, and the latter holds over at his peril.” In that 
case the holding over was for the period of two days, 
which occurred by reason of difficulty on the part of the 
lessee to procure trucks with which to move, and also 
from the illness of a boarder; and it was held that this 
would not prevent the holding over from operating as a 
renewal of the lease for another year if the landlord so 
elected to treat it, and it was said: “Lessor’s election to 
treat a holding over as a renewal of the lease for another 
year, having been manifested in direct and unequivocal 
language, is not avoided by evidence that he subsequently 
visited the premises, and, finding them deserted by his 
tenant, had some repairs attended to, and tried in vain to 
rent them to another tenant.” Indeed, without citing 
further authorities, we may safely say that the rule 
adopted by this court is sustained by the great weight of 
authority in this country. 

Defendant has cited some cases to the contrary, among 
which are Andrews v. Marshall Creamery Co., 118 Ia. 595, 
and Spangler v. Rogers, 123 Ia. 724. It appears, however, 
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that those cases were governed by section 2991 of the Towa 
code, Which provides that a tenant holding over a specified 
term becomes a tenant at will, and that the tenancy may 
be terminated upon giving thirty days’ notice, and there- 
fore do not sustain the defendant’s contention. 

Finally, defendant contends that the provision con- 
tained in the lease which is quoted above gave it the op- 
tion of terminating the tenancy at any time upon the hap- 
pening of certain events and the giving of reasonable no- 
tice, and therefore it could not be held for the payment of 
rent after May 1, 1907. It must be observed, however, that 
there is no evidence in the record that the events upon 
which the right to cance] the lease depended ever occurred, 
or that reasonable notice was given to the plaintiff of the 
defendant's intention to terminate its tenancy, and there- 
fore the district court did not err in giving the instruction 
complained of. 

Finding no error in the record, the judgment of the dis- 
trict court is 

" AFFIRMED. 


J.C. Ropixson SEED COMPANY, APPELLEE, V. JOHN HAMIL- 
TON ET AL, APPELLANTS. 
Fitvp Junge 10, 1910. No. 16,077. 


1. Crops: Contract: CONSTRUCTION. One who grows for and agrees 
to deliver a certain crop to the owner or possessor of real estate 
for an agreed price per hundred pounds, under a written contract 
by which it is expressly provided “that nothing herein contained 
shall! be construed to make the instrument a lease of the premises 
between the parties hereto, or divest the owner of his title to th: 
crop,” is a mere cropper, and acquires no title to any portion of 
the crop, and cannot sell or mortgage the same or any part of it, 
without the consent of the owner. 


Richt To SELL: BurRDEN oF Proor. If the cropper claims 
the right to sell a portion of the crop by reason of a division 
thereof, or an oral agreement varying the terms of his written 
contract, the burden is upon him to establish such right by com- 
petent evidence. 


VoL. 87] JANUARY TERM, 1910. G7 


Robinson Seed Co. v. Hamilton. 


3. EvmEeNnceE. Evidence examined, and found insuffi- 
ent to require the submission of the question of a division of 
the crop or an oral modification of the written contract to the 
jury. ; 

4, REPLEVIN: DEMAND AND TENDER. Where the cropper has 


wrongfully delivered a part of the crop to another than the 
owner thereof, such owner may maintain replevin therefor with- 
out demand, or tender of the cropper’s agreed compensation. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JUDGE. Affirmed. 


John C. Wharton and Byron G. Burbank, for appellants. 


Baxter & Van Dusen, contra. 


Barnes, J. 


Action of replevin in the district court for Douglas 
county to recover the possession of 30,000 pounds of 
Stowell’s evergreen sweet corn. The plaintiff had the 
verdict and judgment, and the defendants have appealed. 

It appears that at all times hereinafter mentioned Mary 
T. Robinson was the owner of a farm situated near Water- 
loo, in Douglas county, Nebraska, known as the “River- 
side farm’; that for the year 1907 she leased this land to 
the plaintiff, the J. C. Robinson Seed Company, which 
was engaged in raising and selling corn and other seeds 
at wholesale; that the plaintiff, in conducting its busi- 
ness, contracted with various retail dealers throughout. 
the United States certain quantities of seeds of many 
kinds at stipulated prices; that, in order to supply such 
seeds and make sure of filling its orders, it entered into 
contracts with divers persons to grow for it different 
varieties of corn and vine seeds for certain agreed com- 
pensations, and to that end in the year 1907 it entered 
into a written contract with the defendant Hamilton to 
‘aise 50 acres, more or less, of Stowell’s evergreen sweet 
corn for it on its Riverside farm above mentioned, for 
which the seed company was to pay him $1.20 per hun- 
dred pounds when delivered to it at its seed house, or 


78 NEBRASKA REPORTS. [ Vou. 87 


Robiuson Seed Co. vy. Hamilton, 


f. o. b. the cars at Waterloo, Nebraska. As an additional 
compensation Hamilton was to have the use of the house 
and buildings situated on the farm, and was to take good 
care of the same, cut the weeds on the roadside, and gen- 
erally care for the premises in a careful and up-to-date 
manner. It was also provided that in case the corn, when 
ready for delivery, should not have a germinating quality 
of 85 per cent., then the plaintiff had the option to reject 
it and give three-fifths of it to Hamilton as his compen- 
sation, retaining the remaining two-fifths for itself. It 
was provided that delivery of the corn shelled and in good 
clean merchantable condition should be made on January 
1, 1908, and it was express.) provided that nothing therein 
contained should be construed to make the instrument a 
lease of the premises between the parties thereto, or divest 
the seed company of its title to the crop. 

It further appears that defendant Hamilton moved 
into the house, situated on the farm, and planted about 
50 acres of Stowell’s evergreen sweet corn thereon, ac- 
cording to the terms of the contract; that he cultivated 
the same and harvested the crop in due season; that on 
the 1st day of December, 1907, he mortgaged three-fifths 
of it to one H. B. Waldron, without plaintiff's knowledge, 
and shortly afterwards sold the same to the defendant J. 
©. Hively Seed Company, without either the knowledge or 
consent of the plaintiff. It also appears, without ques- 
tion, that before the sale to Hively, or the Hively Seed 
Company, plaintiff, by letter, notified Hively that Ham- 
ilton had refused to deliver the corn, that it owned the 
same, and warned all persons not to purchase it of Ham- 
ilton under penalty of being sued for conversion. By the 
terms of the contract the corn was to be delivered to the 
plaintiff on the Ist day of January, 1908; that on or about 
the 12th day of December, 1907, defendant Hamilton 
shelled and delivered two-fifths of the corn to the plaintiff 
at its seed house in Waterloo, and at the same time de- 
livered the other three-fifths of it to the J. C. Hively Seed 
Company by storing it in a barn on the premises of the 


Vor. 87] JANUARY TERM, 1910. 79 


Robinson Seed Co. vy. Hamilton. 


father of H. B. Waldron, the person to whom he had ex- 
ecuted the chattel mortgage above mentioned; that H. B. 
Waldron was the cashier of the Citizens Bank of Water- 
loo, and sold and assigned the mortgage above mentioned 
to the defendant bank; that on the 17th day of December, 
1907, the plaintiff made a demand upon Hamilton for the 
corn which had been delivered by him to the Hively Seed 
Company, and immediately commenced this suit, and 
thereby obtained possession of the corn, which had been 
stored in Waldron’s barn as above stated, under the writ 
of replevin herein. Upon the trial in the district court, 
after all of the evidence had been introduced, the plaintiff 
moved the court to direct a verdict in its favor for the 
possession of the corn, Its motion was sustained, verdict 
was directed, was returned accordingly, and judgment 
was rendered thereon for the plaintiff. This, among 
other things, is assigned as error. 

Defendants’ first contention is that Hamilton, who grew 
the corn in question, and the Robinson Seed Company, 
could modify the terms of the written contract by a sub- 
sequcnt parol agreement; that they did so modify the con- 
tract; that the plaintiff consented to the division of the 
corn by Hamilton, and agreed to take two-fifths and give 
him the remaining three-fifths thereof. By this conten- 
tion defendants admit the validity of the contract, and 
concede that without its verbal modification the plaintiff 
was the absolute owner, and entitled to the possession of 
the corn in controversy. Therefore the principal inquiry 
is. Does the evidence show or tend to show an agreement 
between the parties by which the corn was divided, as 
above stated? 

The only testimony upon this point is the evidence of 
the defendant Hamilton, who testified, in substance, as 
follows: That just before the 12th day of December, 1907, 
he met J. C. Robinson, president of the plaintiff seed 
company, close to Traber’s store in Waterloo, Nebraska, 
and told him he was going to sell his corn and he wanted 
sacks to deliver his in at the same time. “Q. What did 
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he say? A. He said he would study over it, to come down 
the next morning and he would let me know. Q. Did you 
go down the next morning? A. I came down the next 
morning, and he asked how many sacks I wanted. Q. 
What did you tell him? A. I told him it was between 
1,200 and 1,500 bushels, and he told one of his men to 
vive me sacks enough to put it in.” On cross-examina- 
tion he testified as follows: “Q. Where did you meet Mr. 
Robinson? A. In Mr. Traber’s store in Waterloo. Q. 
What was said between you at that time? <A. I told Mr. 
Robinson I was going to sell my share of the corn, and I 
wanted sacks to deliver his share at the same time. Q. 
What did Mr. Robinson say to that? A. He told me he 
would study over it, for me to come down the next morn- 
ing and he would let me know. Q. Now, have you stated 
all the conversation? A. No; there was that too— Q. I 
am speaking about this one—this one in Traher’s store. 
Have you stated all of that? A. Yes, sir. Q. Didn't Mr. 
Robinson tell you at that time, in substance, that you 
would get yourself in trouble if you attempted to sell the 
corn? <A. I don’t remember anything if he did. Q. Do 
you say he didn’t tell you that? A. I say he didn’t, to 
my knowledge. Q. Not to your knowledge? You kuew 
at that time you had grown the corn under the contract, 
of course? A. Yes, sir.” He further testified that after 
he had delivered two-fifths of the corn to the seed com- 
pany and three-fifths of it had been stored in Waldron’s 
barn, he saw Robinson on the street; that Robinson 
asked him if he had got his two-fifths of the corn de- 
livered, and that he told Robinson he had. “Q. What 
did he say then? A. I told him I had it all delivered ex- 
cept 265 pounds. Q. What did he say? A. He asked me 
where it was, I told him it was in Mr. Waldron’s barn. Q. 
What did he say then? A. I said I was going to fetch it 
to him. He said ‘All right.’ Q. What did you do, if any- 
thing, as a matter of fact? A. I went and got the corn 
and delivered it. Q. How much? A. 265 pounds. Q. Did 
you weigh it then? A. Yes, sir. Q. Was it weighed? A. 
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Yes, sir. Q. Where was it weighed? A. In Mr. Wald- 
ron’s barn.” 

The foregoing is the substance of the evidence in regard 
to the division of the corn, and it would seem that Ham- 
ilton himself doubted its sufficiency, for he testified, in 
face of his written contract, that he had rented the farm 
for two-fifths of the crop. It is not disputed that under 
ordinary conditions $1.20 per hundred pounds was a fair 
price, and a reasonable compensation for raising the kind 
of corn in question. But it appears that about the 1st 
of December, 1907, there was reported to be a shortage of 
seed sweet corn, and its price advanced to $5 or $6 per 
hundred pounds, and it seems clear that this was the rea- 
son for Hamilton’s refusal to carry out his contract and 
deliver all of the crop to the plaintiff. It was also the 
basis of his determination to retain for himself and sell 
three-fifths of the plaintiff's corn. Considering the whole 
record, including the fact that hefore any of the conversa- 
tions between Robinson and Hamilton took place relat- 
ing to a division of the corn, Hamilton mortgaged three- 
fifths of it without the plaintifi’s knowledge or consent, 
and sold the same to the defendant J. C. Hively Seed 
Company, and the further undisputed fact that before 
such conversations occurred, if they ever did occur, the 
plaintiff had notified the Hively Seed Company, and 
others, that Hamilton had refused to deliver the corn, and 
warned them not to purchase it, or have anything to do 
with it, under penalty of being sued for conversion, it 
seems clear that the trial court was right in holding that 
the evidence was wholly insufficient to establish a modifi- 
cation of the written contract, or a division of the corn 
raised by Hamilton under its provisions, and did not err 
in directing a verdict for the plaintiff. 

It is contended, however, that the corn in question did 
not have germinating qualities of at least 85 per cent., 
and therefore did not all belong to the plaintiff. In or- 
der to justify his refusal to deliver it to plaintiff, Hamil- 
ton and the Hively Seed Company claim to have made 
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some tests which disclosed that its germinating qualities 
were about 80 per cent., instead of 85 per cent., but that 
fact is entirely immaterial to this controversy, because 
they were thus attempting to exercise an option which 
did not belong to Hamilton, but could only be exercised 
by the plaintiff in case it saw fit to reject the corn for that 
reason. It is true that by the terms of the contract plain- 
tiff had the right to reject the corn in case it failed to 
possess germinating qualities of 85 per cent., and, instead 
of paying $1.20 per hundred pounds to Hamilton for 
raising it, it could have required him to accept three-fifths 
of it as his compensation, but it is not claimed that the 
plaintiff ever exercised or attempted to exercise this op- 
tion; on the other hand, it was satisfied with the germ- 
inating qualities of the corn, and stood ready to accept 
it and pay Hamilton for raising it in accordance with the 
terms of the written agreement, and of this Hamilton and 
defendant, the Hively Seed Company, had due notice. 
Therefore the failure of the corn to show germinating 
qualities of 85 per cent., if that fact existed, was no ex- 
cuse for Hamilton’s failure to deliver it according to his 
agreement and on plaintiff’s demand therefor, and the 
case of Robinson v. Stricklin, 73 Neb. 242, upon which 
defendants seem to rely, is not in point, and should not 
control our judgment in the case at bar. 

Defendants also contend that the plaintiff’s tender of 
$1.20 per hundred pounds for raising the corn in ques- 
tion was not kept good, and therefore it could not recover 
in this action. To this contention it is a sufficient answer 
to say that no tender was required in order to maintain 
the action. According to the terms of the contract the 
corn belonged to the plaintiff, and Hamilton had no right 
or interest in it which he could convey to another without 
the consent of the plaintiff. Therefore, if such consent 
was not given, and we have already held that it was not, 
plaintiff could, without a tender, maintain replevin to 
recover its property from any one in whose possession it 
was found. 
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It is claimed, on the part of the defendant bank, that 
the district court erred in excluding its offer to prove that 
at the time Waldron took the chattel mortgage on the corn 
in question the plaintiff's contract with Hamilton was 
not recorded; that Waldron took the mortgage in good 
faith and without any notice of the pl:.intiff’s rights. A 
similar question was before the supreme court of Iowa in 
Gilman Linseed Oil Co. v. Norton & Worthington, 89 Ta. 
434, 48 Am. St. Rep. 400, and it was there contended that 
the contract was one which the statute required to be 
filed; that it was invalid because no record of the same 
had been made. The court said: “The transfer of title 
did not depend upon any condition, and the transaction 
was not, in any sense, a conditional sale of property; and 
section 1922 of the code, which requires sale, contracts, 
and leases wherein the transfer of title or ownership of 
personal property is made to depend upon any condition 
to be in writing and recorded, to be valid against certain 
creditors and purchasers without notice, has no applica- 
tion.” 

It was also contended in that case that the plaintiff 
was estopped from asserting title, and that contention 
was disposed of as follows: “It is contended that the 
plaintiff is estopped to deny the right of Lamar & Co. to 
sell the seed, for the reason that it had given them the 
possession and control of it, and the apparent right to 
treat and dispose of it as their own. The plaintiff did not 
authorize Lamar & Co. to ship the flax seed to anyone but 
itself, and it did not know anything of the shipments 
until after they were made. [If it is estopped to claim the 
seed, it is because Lamar & Co. were buying wheat and 
other grain, and selling it on their own account. But, in 
our opinion, that fact alone was insufficient to bind the 
plaintiff by selling the seed in question. ‘The mere pos- 
session of chattels, by whatever means acquired, if there 
be no other evidence of property or authority to sell from 
the true owner, will not enable the possessor to give good 
title.” It follows, of course, that if Hamilton could not 
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give title to a purchaser by a sale of the property, he 
could not give a mortgagee any interest in it by execnting 
to him a chattel mortgage. We are therefore of opinion 
that the court did not err in excluding the evidence 
offered. 

Tinally, it is contended by defendant Hively that he 
was a bona fide purchaser of the corn in question, and 
therefore the plaintiff could not maintain this action 
against him. What we have heretofore said touching 
Hainilton’s power to deprive the plaintiff of its property 
by executing a chattel mortgage thereon applies with 
equal force to this contention of the Hively Seed Com- 
pany. In addition to this, as we have already seen, before 
it completed its purchase of the corn Hively received 
notice from the plaintiff of its ownership of the corn, and 
«a Warning not to purchase it or have anything to do with 
it under penalty of being sued for conversion. So we are 
of opinion that the Hively Seed Company obtained no 
right or title to the property as against the plaintitf by 
the transaction between it and the defendant Hamilton. 

From a careful examination of the whole record, we 
are satisfied that no reversible error was committed by 
the district court, and its judgment is therefore 


AFFIRMED, 


STATD OF NEBRASKA ET AL, APPELLEES, Vo SEVERAL PARCELS 
oF LAND (OMAHA COUNTRY CLUB), APPELLANT, 


Firep JUNE 10, 1910. No. 16,624. 


1. Appeal: Remanp. Where, on appeal to this court, a case is decided 
upon the merits and a mandate is issued to the district court 
commanding it to enter a specific judgment which will finally 
dispose of all the matters in controversy, the district court has 
no discretion, but must render a judgment in contormity with 
the mandate. 


——-: Notice. An objection that one of the defendants 
was not served with a notice of the appeal will not authorize the 
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district court to again consider the merits of the case or excuse 
it from complying strictly with the terms of the mandate. 


APPEAL from the district court for Douglas county: 
Howarp KENNEDY, Jup¢n. Affirmed. 


W. H. Herdman and #. M. Morsman, Jr., for appel- 
lant. 


EH. W. Simeral, contra. 


Barnes, J. 


Appeal from a decree of the district court for Douglas 
county entered in conformity to a mandate of this court 
in what is commonly called a “scavenger tax” foreclosure 
proceeding. 

It appears that one William J. Connell was the owner 
of the real estate upon which the delinquent taxes in 
question were assessed and levied, and thereafter sold the 
same to the Omaha Country Club. In the foreclosure suit 
Connell and the Country Club filed a joint answer to the 
petition, and the state replied. Upon the issues thus 
joined the district court on the 26th day of October, 1907, 
entered a decree by which it was declared that the amount 
of taxes due and delinquent on the premises in question 
was $692.01, with interest thereon from July 1, 1907, at 
the rate of 1 per cent. a month; that on the 18th day of 
January, 1908, the state filed a transcript of the proceed- 
ings in this court, and in order to perfect its appeal from 
said decree caused a notice thereof to be served on de- 
fendant Connell, but no such notice was served upon the 
country club, and no notice of plaintiff’s intention to ap- 
peal was filed with the clerk of the district court as pro- 
vided by section 8 of the act of 1907 (laws 1907, ch. 162), 
providing for appeals from judgments of the district 
court. The Country Club made no appearance in this 
court; but Connell, the former owner of the premises, 
who had conveyed the same to the Country Club with a 
warranty against incumbrances, entered his appearance, 
and all of the matters of defense set forth in the joint 
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answer above mentioned were litigated in this court. 
Upon the hearing the true amount of taxes due and de- 
linquent upon the premises was found and decreed to 
be $2,007.45, with interest thereon at the rate of 1 per 
cent. a month from the date of said decree, and the land 
was ordered to be sold to satisfy the same. It was fur- 
ther ordered that the appellant should pay his own costs 
and the appellee should pay the costs he had incurred in 
this court. State v. Several Parcels of Land (Connell), 
82 Neb. 570. In due time a mandate was issued to the 
district court commanding it to enter a decree in con- 
formity to our judgment. When the mandate reached 
that court a motion was filed for a decree in conformity 
thereto, and it was objected that this court had no juris- 
diction to render judgment on the appeal because no no- 
tice thereof had been served upon the Country Club. The 
district court overruled the objection and entered a de- 
cree as ordered by our mandate, and the Country Club 
has prosecuted this appeal. The state filed a motion to 
dismiss the proceeding, which was overruled pro forma, 
and the cause has been argued and submitted upon the 
appeal. The questions of notice and jurisdiction have 
been ably presented, both upon the oral argument and in 
the brief of counsel, but we do not deem it either neces- 
sary or proper to discuss them, because this appeal must 
be determined upon another question, as we shall presently 
see; and we feel that we ought to reserve our decision 
upon the matters above mentioned until such time as a 
case is presented in which our judgment will depend 
upon the construction of the statute relating to notice in 
perfecting appeals to this court. - 

As above stated, the judgment appealed from was en- 
tered by the district court in strict conformity to the 
mandate of this court, and we think the rule is now set- 
tled beyond controversy that the district court had no 
discretion in the matter, and could not have rendered any 
other decree than the one in question herein. Oliver v. Lan- 
sing, 51 Neb. 818; State v. Dickinson, 63 Neb. 869; State 
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v. Thompson, 69 Neb. 157; State v. Omaha Nat. Bank, 
60 Neb. 235; State v. Farrington, 86 Neb. 653; Kerr v. 
McCreary, 86 Neb. 786. In State v. Farrington, supra, 
it was said: “Where a cause is reversed and remanded 
by this court, with a direction to the district court to en- 
ter a judgment as prayed for in the petition, the trial 
court has no discretion, but must render a judgment in 
conformity with the mandate.” In Kerr v. McCreary, 
supra, we held: “Where, on appeal to this court, a case 
is decided upon the merits and a mandate issued to the 
district court commanding it to enter a specific judg- 
ment which will finally dispose of all the matters in con- 
troversy in said case, and the district court, in obedience 
to said mandate, enters a judgment in strict conformity 
therewith, such judgment is final and cannot be super- 
seded or appealed from.” 

The case at bar falls squarely within the foregoing 
rule, which finally disposes of the matter of this appeal. 
Therefore, as above stated, we deem it neither necessary 
nor proper for us to determine the effect upon the Coun- 
try Club of the state’s failure to serve it with notice of 
the former appeal; and we reserve any decision upon that 
question until it shail be presented to us in some proper 
proceeding. 

For the foregoing reason, the judgment of the district 
court is 


AFFIRMED. 
SEDGwick, J., concurs in the conclusion. 


LANCASTER COUNTY ET AL, APPELLEES, V. LINCOLN AUDI- 
TORIUM ASSOCIATION ET AL., APPELLANTS, 


Firep June 10, 1910. No. 16,074. 


1, Corporations: Powers: L&Easrs. <A corporate body having power 
to execute a lease of property for 25 years has equal power to 
cancel the lease with the consent of the lessee, and to execute a 
new lease for a longer term to another lessee. 
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2. Counties: Contracts: DiscreETION or County Boarp. In the absence 
of fraud or collusion, a contract made in good faith by a board 
of county commissioners on behalf of the county within their 
powers may not be interfered with by the courts merely because 
they may be of opinion the county board might have made a 
better bargain. 


The direction of county affairs ig com- 
mitted to the proper officers of the county, and, in the absence of 
bad faith or a gross abuse of discretion amounting virtually to 
such, their proceedings, if regular, may not be reviewed and set 
aside by the courts in a collateral action by a taxpayer. 


4. Corporations: SunRENDER OF LEASE: Surr ro Ser ASIDE: Hsrorpet. 
A stockholder in a corporation whose directors have surrendered 
a lease upon certain real estate, who at the time advocates such 
surrender, and who, having knowledge that the new lessee is 
expending large sums of money in repairs and improvements, 
remains silent four years before bringing an action as a stock- 
holder to set aside the surrender for want of power in the direc- 
tors, is estopped to maintain such action. 


Powens: LEAses. A corporation authorized to hold real 
estate in fee may become lessee in a lease whose term exceeds 
the term of its charter existence. 


APPEAL from the district court for Lancaster county: 
WILLARD I. Stewart, Jupew. Affirmed as modified. 


Hall, Woods & Pound and Strode & Strode, for appel- 
lants. 


Walter J. Lanb and F. M. Tyrrell, contra. 


LETTON, J. 


This action was begun by the county of Lancaster 
against the Lincoln Auditorium Association (hereinafter 
called the Association), Elmer C. Rewick, and the Lin- 
coln Amusement Company, the object being to cancel a 
lease, dated February 20, 1903, executed by the county 
to the Union Commercial Club (hereinafter called the 
Club) of Lincoln, Nebraska, of three lots in Lincoln upon 
a part of which the auditorium building stands; to set 
aside the interest of Rewick and the Amusement company 
in the premises; to recover rent and damages, and for the 
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appointment of a receiver. Later, Walter J. Lamb inter- 
vened, alleging that he was a taxpayer of the city and a 
stockholder of the association; that he was the owner of 
a large apartment building adjacent to the auditorium 
building; that a lease which was made by the county to 
the- association on September 1, 1899, contained certain 
conditions for the benefit of the public (which will be 
referred to hereafter); that this lease was canceled by 
the county board and the association on February 20, 
1903, and that the cancelation of this lease and the ex- 
ecution of a new lease to the club on the saine day were 
ultra vires, illegal, and void, and so likewise was a trans- 
fer thereafter made of the last named lease by the club 
to the association. He alleges further the maintenance 
of certain specified nuisances in the auditorium building 
whereby he has been damaged in the occupancy and rent- 
ing of his adjacent property, and prays for a decree can- 
celing both leases, for an injunction restraining the 
maintenance of the nuisances specified and for general 
equitable relief. 

The answer of the association to this intervention is 
virtually a general denial, with a plea that the intervener 
is estopped to complain, for that the last lease was en- 
tered into by the parties with his knowledge and consent, 
and under lis legal advice and direction, and that he was 
fully aware of changes and alterations made in the build- 
ing from time to time, but made no objection thereto. 
Its answer to the petition pleads the validity of the sev- 
eral leases, the expenditure of large sums of money upon 
the property in reliance upon these instruments, and the 
acceptance and retention of rent by the county under the 
second lease. 

A large volume of testimony was taken. At the con- 
clusion of the trial the district court made special find- 
ings of fact and conclusions of law covering 27 type- 
written pages, which it would serve no good purpose to 
set forth at length. In substance, the court found that 
the cancelation of the first lease and the execution of the 
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second was unauthorized, and that the intervener was 
entitled to relief as to the nuisances. The second lease 
was set aside, the petition of the county dismissed, no 
allowance was made to the association for improvements, 
and judgment for damages was entered in favor of Mr. 
Lamb against the defendants. The defendants were aiso 
enjoined from operating a skating rink in the building 
and from using a “Military Band Organ” in connection 
therewith, and from permitting certain obnoxious per- 
formances therein. From this decree the county took no 
appeal, so that the adverse decision upon its petition is 
final. The defendants appeal from the decree in favor of 
the intervener. 

A summary statement of the facts found by the district 
court must be made in order that the cause may be under- 
stood. In September, 1897, the citizens of Lincoln at a 
public meeting resolved to erect a public hall for the pur- 
pose of holding political and other public meetings. The 
parties interested by public subscription raised the sum 
of about $10,000. To better accomplish the purpose, the 
Lincoln Auditorium Association was organized as a cor- 
poration, the date of its beginning being the 12th day of 
October, 1897, and its termination being fixed in its ar- 
ticles as January 21, 1905, the expressed powers of the 
corporation being to manage and control the auditorium 
building and to buy and sell lots and rent the real estate 
necessary. On September 1, 1899, the first lease was 
entered into between the county and the association for 
the term of 25 years. Among the agreements therein 
contained were that the association at its own expense 
should within 12 months from the date of the lease build 
and furnish an auditorium capable of seating at least 
3,400 people, to cost not less than $15,000; that the build- 
ing should be kept in repair by the association free of all 
charge to the county; that the association should pay all 
taxes and assessments; that the building should be fur- 
nished free for county and district conventions, and at 
actual expenses for city conventions; that at the termina- 
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tion of the lease the building, fixtures and appurtenances 
should become the property of the county; that the build- 
ing was to be rented for other purposes at reasonable 
‘charges, and that the county was to receive one-half of 
the net receipts. It also contained a number of other 
conditions not necessary to set forth at length. 

The building was erected in 1899, and used as designed 
until the 20th of February, 1903. The association, how- 
ever, became financially embarrassed, was unable to make 
expenses, and paid no revenues to the county. In Octo- 
ber, 1897, The Union Commercial Club was organized as 
a corporation, its corporate existence fixed to terminate 
June 12, 1948. Some time in 1903 it was proposed to 
erect a building for this club upon a portion of the leased 
property. Mr. Lamb, the intervener, who is an attorney 
of experience and ability, advocated the selection of this 
site and the securing of a lease from the county to the 
club for a period of 50 years, and advised the club that 
the county authorities had power to execute such a lease. 
The old lease was canceled and a new lease executed to 
the club for a term of 50 years at an annual rental of 
$350, payable January 1 of each year. By the terms of 
the new lease the club was given the right to build a 
brick building on the lots for a club house, but not re- 
quired to do so, and at the expiration of the lease all the 
buildings on the premises were to remain the property of 
the club, with the right to remove them at the termination 
of the lease. The project fell through and the club build- 
ing was never erected. 

The principal difference between the leases is that in 
the later one a fixed sum is to be paid annually as rent 
and the building does not become the property of the 
county at the end of 25 years. Some minor details, mainly 
concerning the public interest, are also omitted which 
will be referred to-later. Both contain strict provisions 
for forfeiture if the lessee fails to carry out the condi- 
tions, provide for repairs, payment of taxes, use of build- 
ing, ete. 
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The Union Commercial Club was succeeded by the Lin- 
coln Commercial Club, and in January, 1904, that club, 
in consideration of the association assuming the obliga- 
tions of the lease of February 20, 1908, and paying all 
back rent due the county, assigned and transferred to 
the association all its rights under the lease. 

The matter of leasing the lots was never submitted to 
a vote of the people of the county, and there is no proof 
that the action of the board of directors of the club in 
accepting the first or transferring the second lease was 
ratified by the stockholders. The association has been 
in charge of the building since 1903, and the defendant 
Rewick has been the general manager of the building, and 
since January, 1904, had constituted the Lincoln Amuse- 
ment Company. While Mr. Rewick was in charge of the 
building it was used as a roller skating rink, a large and 
noisy “Band Organ” was played in the evenings, and at 
certain times amusements were carried on therein which 
annoyed Mr. Lamb and interfered with his tenants in the 
adjoining building. The defendants have expended on 
the auditorium building and grounds and have paid out 
for paving and assessments over $7,500. 

Both the defendants and intervener, who are the only 
parties appearing here, agree that the lots in question 
upon which the auditorium building is situated were not 
“public grounds” of the county, and that the board of 
county commissioners had the power, without first sub- 
mitting the question to a vote of the electors of the 
county, to enter into the first lease, and afterwards, with 
the consent of the lessee, to cancel and set aside the same 
and release the property for the term of 50 years. This 
seems also to have been the view taken by the district 
court, since it upheld the first lease. But the intervener 
takes the position that the 50-year lease is void because 
under the first lease the building became real estate when 
built and belonged to the county and the county authori- 
ties could not give it away; because the Commercial Club 
had no power to enter into it, in that the lease was for a 
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term beyond its coroporate existence; and, further, be- 
cause of the failure to erect a club house, which he as- 
serts was part of the consideration. 

As to the county commissioners “giving away” the real 
estate of the county: Under the first lease the county 
was receiving no revenue, and if the same conditions con- 
tinued it was not improbable that at the end of the term 
all it would have to show for the use of the lots would be 
a building 25 years old, unsuited for county purposes, of 
uncertain value, while, under the new lease, it receives 
the sum of $350 a year for 50 years. The board may have 
erred in judgment in looking at the matter, and may have 
made a bad bargain, but there is no fraud or collusion 
shown, nor has there been a gross abuse of discretion es- 
tablished. The direction of county affairs is entrusted 
by law to the county board, and not to the courts. Neither 
are infallible. It is probable that, where no sinister in- 
fluences are shown to exist, county affairs may in the long 
run be best administered by the men chosen by the people 
for that express purpose. While the intervener and other 
citizens of the county may be possessed of business acu- 
men which would prevent them making such a contract, 
we are of opinion that it is not void for want of consid- 
eration. Geteschmann v. Board of Commissioners, 76 
Neb. 648. Moreover, under the new lease the improve- 
ments, not being county property, are liable to taxation 
for county and other purposes, and this feature, among 
others, may have appealed strongly to the board. 

As to the right of the parties to cancel the first lease: 
The association is a private corporation. Prior to the 
cancelation of the first lease it had carried on its business 
at a loss and was seriously embarrassed. There is no law 
which compelled it to operate and carry on business at 
a loss, Since it was not a public corporation. Its activity 
in behalf of the public was purely voluntary, and was not 
imposed by any law or statute. It had no power to ap- 
propriate private property to its own use against the will 
of the owner, but was in all respects a private corpora- 
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tion, though carrying on a quasi public enterprise. It 
had the same rights and duties as the owner of any other 
public hall or public meeting place, save as modified by 
its articles and by the terms of the lease. It had the 
saine right, therefore, to transfer or otherwise dispose of 
its lease with the consent of the lessor that any other 
person or corporation has, and the rules applicable to 
public corporations with respect to compelling them to 
perform their corporate functions have no application. 
The action of the board of directors in canceling this 
lease in January, 1903, was acquiesced in by all the stock- 
holders of the association. The intervener, with full 
knowledge of the fact, took an active part in advising the 
club to accept the 50-year lease, and never objected or 
raised any question as to the power or authority of the 
county conmissioners to cancel the first lease or the di- 
rectors of the club to execute the second until July, 1907, 
more than four years later. The moving cause of his 
objection then made seems to have been his desire to put 
a stop to the musie of the “Military Band Organ” whose 
delectable sounds furnished accompaniment to the roller 
skaters, and to prevent the roars of the lions in Hagen- 
back’s animal show from disturbing his tenants and him- 
self. 

We are of opinion, therefore, that, so far as the right of 
Mr. Lamb to object to the surrender of the lease as a stock- 
holder in the association is concerned, he waived the same 
by remaining silent during the long period within which 
the club, and its assignee, the association, within his 
knowledge expended large sums of money upon the build- 
ing and lots. Indeed, upon the oral argument he virtually 
conceded that it was not the impairment of his rights as 
a stockholder in the association of which he complained, 
but of his rights as an adjacent property owner to be free 
from nuisance, and of his interest as a subscriber to the 
auditorium building fund that the property be not di- 
verted from the use for which the money had been sub- 
scribed by the public. He was an active participant in 
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the proceedings which led up to the cancelation of the 
first lease and the making of the second, an ardent advo- 
cate at public meetings of the cancelation of the old lease 
and the making of the new, and he testifies himself that 
he urged the county to decline to make the second lease. 
Under these circumstances we think Mr. Lamb is in no 
position to complain either of the action of the county 
comuissioners or of the directors of the Commercial Club 
on this account. 

The new lease by its terms expires on February 20, 
1958. The charter of the Commercial Club terminates 
January 1, 1948. The lease, therefore, is for a period of 
about 5 years longer than the corporate existence of the 
club. This it is contended makes the lease void. We see 
no reason why this should be the case. There is nothing 
to prevent the Commercial Club from amending its char- 
ter so as to extend the period of its corporate existence, 
and, being authorized by statute to purchase real estate 
in fee simple for specific purposes, it may acquire any 
lesser estate or interest which is vendable. If the club 
was authorized to hold and own property in fee, it is clear 
that it may hold a lesser term extending beyond its cor- 
porate existence. The lease is certainly valid for the 
term of the corporate existence of the club and for the 
full term if this existence is renewed. Brown v. Schleier, 
118 Fed. 981; Detroit v. Detroit Citizens Street R. Co., 
184 U. S. 368; People v. National Trust Co., 82 N. Y. 283; 
Ifill v. Atlantic & N.C. R. Co., 143 N. Car. 539, 55 8. E. 
854. 

The second lease has been assigned to the Auditorium 
Association, of which Mr. Lamb is a stockholder. If its 
terms are more advantageous to that association than the 
terms of the first lease, the change was for his benefit, and 
he has no standing in court to complain on that account. 
As a matter of fact, whatever position he took in the dis- 
trict court, the only serious complaint which he makes 
here as to the cancelation of the 25-year lease is that in 
the new lease some of the provisions of the first lease 
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which he considered to be for the public benefit and neces- 
sary to carry out, preserve and effectuate the purpose 
and intention of the original subscribers to the building 
fund have not been incorporated. Both parties seem to 
agree that the decree of the district court should be modi- 
fied so as to reinstate the 50-year lease, to continue the 
injunction as to the offensive practices complained of, 
and to provide, further, for the better protection of the 
purposes for which the money was subscribed by insert- 
ing in the decree provisions of the first lease, which were 
omitted in the second one. 

This being so, the decree of the district court is accord- 
ingly modified as follows: That portion of the decree 
setting aside the second lease and reinstating the lease of 
January, 1897, is vacated. The lease of February 20, 
1908, is declared to be a valid instrument in all respects, 
and the injunction heretofore granted is continued in 
force. It is further ordered and decreed that the lessee 
shall keep the buildings on the said premises insured for 
their full valne in responsible insurance companies, and 
in case of loss by fire or other agency the money derived 
from iusurance policies shall be used for the rve-erection 
of the buildings thereon within 18 months after the loss; 
that it shall keep the portion of said lots not occupied by 
the auditorium building in a neat and park-like condition 
and free from all buildings and structures, except by the 
consent of the board of cummissioners of Lancaster 
county; that the lessee shall not allow any intoxicating 
liquors to be sold on said premises or allow any gambling 
or any other immoral or unlawful practices or anything 
calculated to injure the reputation or impair the value of 
said premises or the adjacent property of the neighbor- 
hood; that the lessee shall not assign the Jots or underlet 
ibe premises without the consent of the county board of 
Lancaster county in writing, and no mortgage lien or 
other inecumbrance shall be placed against said lots or the 
improvements and buildings thereon. It is further or- 
dered that the judgment in favor of the Auditorium As- 
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sociation against Lancaster county be set aside, and that 
in all other respects the judgment of the district court be 
affirmed; each party to pay his own costs in this court. 


JUDGMENT ACCORDINGLY. 


Louisa H. HyHLM, ADMINISTRATRIX, APPELLEB, V. JOSEPH 
B. VoLZ, APPELLEE; Swirt & COMPANY, APPELLANT. 
Frrzp June 10, 1910. No. 16,079. 


1. Appeal: Verpict: CoNnCLUSIVENESS. Where there is a sharp con- 
flict In the evidence as to a material fact in a case, the verdict 
of the jury must ordinarily be taken as conclusively settling for 
a reviewing court that the testimony of the witnesses for the 
prevailing party as ‘to the disputed fact reflects the actual condi 
tions. 

2. Master and Servant: ConTRIBUTORY NEGLIGENCE: QUESTION ror JURY. 
Whether a workman was guilty of contributory negligence in 
entering a cylinder containing a revolving shaft with arms, at 
a time when the shaft was out of gear, and after the foreman 
and other employees in the building where the machinery was 
used had been informed of the fact that he would enter at that 
time, was a question for the jury, and their finding in that respect 
will not be set aside. 


3. ASSUMPTION OF RISK: QUESTION For JuRy. And so, also, 
under such circumstances, as to the question whether he assumed 
the risk of so doing. 

4, FELLow Servants. In this state what is known as the 


“department rule” as to fellow servants is In force. Union P. R. 
Co. v. Erickson, 41 Neb. 1, followed. 

5. : . Under this rule, evidence examined, and held 
that the deceased, who was a millwright working in any part of 
the packing plant as directed, and an oiler, employed only in the 
fertilizer dryer house, were not fellow servants. 


ArrraL from the district court for Douglas county: 
ABRAHAM L. Sutton, JuDGH. Affirmed. 


Greene, Breckenridge & Matters, for appellant. 


Henry C. Murphy and James C. Kinsler, contra. 
10 
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- Lerton, J. 


This action was brought by the administratrix of the 
estate of Carl Hjelm, deceased, on behalf of the widow 
and next of kin to recover damages for the wrongful kill- 
ing of the deceased. The petition is lengthy, but in sub- 
stance it alleges that the deceased was a millwright in 
the employment of the defendant, Swift & Company, in 
its packing house at South Omaha, Nebraska; that on 
July 20, 1906, he was directed to fasten a bar attached to 
a revolving shaft in a dryer used in the fertilizer depart- 
ment. To do so it beeame necessary for him to enter the 
dryer, which is a large iron cylinder inclosed in an outer 
cylinder, and between the outer and inner cylinders 
steam is admitted for the purpose of heating the contents 
of the inner cylinder. The shaft is caused to révolve in 
the inner cylinder by a gear wheel outside of the dryer 
actuated by a small pinion moved by means of a clutch 
pulley. That in order to cause the shaft to revolve it is 
necessary to pull or throw a clutch against the pulley, 
and that attached to the clutch for the purpose of moving 
it is an iron lever about 34 feet long; that a lever stand 
is adjacent, upon which the lever rests, and upon which 
it slides in order to engage or disengage the clutch; that 
when the appliance was originally constructed there was 
attached to the lever stand a lock and chain by which 
the lever could be held so that it would be impossible for 
the pulley to become engaged and the shaft to revolve 
when it became necessary for any one to go inside the 
dryer, but that at the time that deceased was ordered to 
go into the cylinder and make the repairs the lock and 
chain had been broken off or removed; that there was no 
other means provided to fasten the lever; that by reason 
of the lock being absent the dryer was in an unsafe and 
dangerous condition, and was an unsafe place to work, 
unless the clutch lever was securely fastened; that defend- 
ants failed to instruct him regarding the danger. It is 
further alleged that after Hjelm entered the dryer the 
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machinery was started through the negligence of the de- 
fendants; that he was caught therein and injured, and 
that he died within a short time. 

The defendant company filed an answer, admitting that 
Wjelm was in its employment and that it was his duty to 
make repairs in the dryer. It alleged that the dryer 
was properly equipped and was provided with a lock and 
chain; pleads that Hjelm assumed the risks of the service 
which were open and obvious; avers that if the negligence 
of any other person contributed to the injury such negli- 
gence was that of a fellow servant of said Hjelm working 
about said dryer, who carelessly and accidentally started 
said dryer without inquiry as to the situation of the said 
Hjelm; and avers that he was guilty of negligence him- 
self in entering the dryer without securely fastening it. 
A motion was made by the plaintiff to require defendant 
to set forth more specifically the name of the person re 
ferred to as a fellow servant who started the dryer and 
in what respect his action was careless and negligent. 
This motion was sustained, and thereafter the defendant 
filed an amended answer substantially the same as the 
former, except that in the fifth paragraph thereof it 
pleaded: “If the negligence of any person other than that 
of the said Carl Hjelm, deceased, in any manner contrib- 
uted to the injury resulting in the death of said Carl 
Hjelim, such negligence was that of Mads Englund or Joe 
Opocenski, or some other fellow servant of said Hjelin, 
working about said dryer, who carelessly or accidentally 
started said dryer in motion without inquiry as to the 
situation of said Hjelm, whose presence in the dryer 
would have been apparent to the most casual observer.” 
For reply to this allegation the plaintiff admitted that the 
dryer “was carelessly and negligently started in motion 
by Joe Opvcenski,” but denied that Opocenski was a fel- 
low servant of Hjelm. The reply further specifically 
denied all the affirmative allegations of negligence of de- 
ceased in the answer. 

The evidence shows that there were three dryers in the 
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same room, which was in a three-story building known as 
the “fertilizer dryer”; that the main-line shafting was on 
the third floor; that from this shaft the power was com- 
municated by means of a clutch pulley and belt to a line 
of shafting on the second floor, from which separate belts 
were run through the floor to each dryer on the first floor. 
The pulley to which these belts ran was caused to engage 
and operate the gear wheel on the end of each dryer by 
means of a clutch operated by a lever which worked hor- 
izontally. When the machinery was first received no 
fastening was provided for this lever, but under the direc- 
tion of Mr. Branstad, master mechanic, a chain was bolted 
to the frame upon which the lever rested and a padloik 
furnished, by which, when the lever was drawn to the 
south end of the lever stand throwing the clutch out of 
gear, it might be locked. This would render it impossible 
to start the dryer shaft. The key was kept in the office 
of the fertilizer foreman. The day before the accident 
the operation of the dryer had been stopped on account 
of the pounding of a bar in the inside. This was reported 
to the master mechanic, who directed the deceased und 
one Mads Englund, another millwright, to make the 
necessary repairs. Englund testifies that in the evening ° 
when Hjelm and he went to the dryer for that purpose 
they found that it was too hot to go into. They then went 
up to the second floor and found Dreamel, Sterbu, and 
Opocenski. Dreamel was the head of the fertilizer de- 
partment, Sterba was the foreman in the dryer room, and 
Opocenski was the oiler in that building. Hjelm told 
Dreamel that the dryer was too hot. Dreamel then told 
him to leave it until the next morning. Both Sterba and 
Opocenski were present at this conversation. ‘he next 
morning Hjelm and he went back to work. It was dark 
at the north end of the dryer where the hole was through 
which it must be entered, so they took an incaudescent 
light upon an extension wire and looked in. At that time 
the shaft was set so that one of the arms stood aeross the 
center of the manhole. Englund then went to the south 
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end and started the machinery, making the shaft move a 
little, and, as soon as the arm had passed the hole, Hjelm 
called to him and he threw the lever out and stopped it. 
He then pushed the lever over as far as he could get it 
and pushed it down over the edge of the stand. He testi- 
fies that there was then no lock or chain attached to the 
lever stand; that at one time he had seen a lock and chain 
there, but it was not there at this time. He says that he 
then went to the north end of the dryer; that Hjelm then 
went to the water-closet; that the witness went into the 
dryer, found it so hot he could not work, came out, and 
went to the third floor to get some sacks to lie upon while 
working in the dryer; that while on that floor he saw 
the oiler, Opocenski, throw out the clutch lever on the 
mainline shaft; that Opocenski then went down stairs 
ahead of him to the first floor, and that just as he came 
down he saw Opocenski jump upon the concrete base of 
No. 3 dryer, and saw the big gear wheel moving a little. 
He testifies: “I say to Joe, ‘What are you doing? Q. 
You said, what are you doing? A. Yes, sir. He say, ‘I want 
to stop the power.’ Q. Which way did he have the lever, 
with respect to his hand? A. His hand was on the lever, 
the clutch lever. Q. And which way did he have the 
lever? A. He got the lever clear into the clutch.” Eng- 
lund asked him if he was sure nobody was in the dryer, 
and he said there was not. Opocenski then threw the 
lever to the south and threw the clutch out. Englund 
then heard some one calling; he went to the north end of 
the dryer, and found Hjelm caught in the cylinder. He 
went back to the gear wheel, and with Opocenski’s help 
turned the wheel, so that the arm of the shaft cleared the 
opening and they could pull Hjelm out. On cross-exam- 
ination he testified that about six or eight weeks before 
the accident he had seen a lock and chain on the lever 
stand; that on the morning of the accident he saw.a small 
chain on the north end of the lever stand hanging down 
in the dust, but he saw no lock there; that when he saw 
Opocenski he had hold of the clutch lever holding it into 
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gear. The power had been turned off upstairs, but the 
dryer was still running, the shaft moving only a little. 
It seems that, in order to “stop the power” after the 
clutch was thrown out on the upper floor, the dryers or 
some of them if not in gear would be thrown in, so as, by 
increasing the load, to check the running of the shafts 
and pulleys. Since this testimony of Englund’s forms the 
basis of the plaintiff’s case, it will be unnecessary to con- 
sider in detail all of the testimony of dcefendant’s wit- 
nesses, and we only consider such of it as elucidates the 
particular point under discussion. 

1. The first point made by appellant is that the dryer 
was suitably equipped with a safety device. Counsel vig- 
orously insist that there is no proof as to the lack of a 
lock -and chain, as well as of a number of other facts es- 
sential to recovery; but this is evidently based upon the 
idea that the testimony of the witnesses for the defendant 
is true in all respects, and that much of that in behalf of 
the plaintiff is not worthy of belief. With this idea, the 
jury evidently did not agree, and, since the matters in- 
which the testimony conflicts have been settled by the 
jury in favor of the plaintiff, we must assume those facts 
established which were testified to by the plaintiff's wit- 
nesses. There is a sharp and direct conflict in the testi- 
mony as to whether or not there was a lock on the chain 
at the lever stand on the morning of the accident. The 
testimony of Englund, Washington, and Beatty is in di- 
rect contradiction to that of Branstad, Volz, Russell, and 
other witnesses for defendant. The jury, however, has 
settled this controversy, and must have found that the 
story of the plaintiff’s witnesses was true, and we are not 
at liberty to interfere with their finding in that respect, 
even though from the inanimate page we might think 
there was grave reason to doubt the statements. It may 
be considered as established, therefore, that there was no 
lock on the lever stand at the time of the accident, and it 
is clearly shown that the lock was a necessary and proper 
appliance in order to prevent just such accidents. 


VoL. 87] JANUARY TERM, 1910. 103 


Hjelm v. Volz. 


2. As pointed out in appellant's brief, while there is a 
clear distinction between assumption of risk and contrib- 
utory negligence, it often happens that both of these prin- 
ciples may be applicable to the same facts. In this case 
if the machinery had been in gear when Hjelm entered 
the dryer, he would have assumed the risk of it starting, 
and would also have been guilty, under ordinary circum- 
stances in working hours, of contributory negligence 
which would bar recovery. But the machinery was not in 
gear at the time, and whether the lock and chain were in 
place or not, it was for the jury to determine whether the 
fact that Hjelm went into the dryer without fastening the 
gear wheel in some manner was negligence. In this con- 
nection they were entitled to consider the fact that on the 
evening before he had informed the only men in the build- 
ing whom the evidence shows had anything to do with the 
control of the machinery therein that he was going into 
the dryer the first thing in the morning. The question 
whether after taking this precaution he was negligent in 
entering the dryer without fastening the gear wheel so 
that no one could start the machinery, and the question of 
whether he assumed this risk have been settled by the 
verdict. 

3. The principal issue left in the case, then, is whether 
the act of setting the dryer in motion was, as the defend- 
ant pleads, the “negligence * * * of Mads Englund 
or Joe Opocenski, or some other fellow servant of Hjelm, 
* #* * who carelessly or accidentally started said dryer 
in motion without inquiry as to the situation of said 
Hjelm, whose presence in the dryer would have been ap- 
parent to the most casual observer.” After the case had 
been submitted to the jury, the following question in writ- 
ing was received by the court: “To the Court: If the 
jury agrees that the oiler started the machinery by throw- 
ing in the clutch on the shaft that operated No. 3 dryer, 
and was thereby responsible for the death of Hjelm, 
would that sufficiently relieve said Hjelm from respon- 
sibility, if in the judgment of the jury or any of them he 
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did not use ordinary care to make the machinery safe be- 
fore going into the dryer, No. 8 and No. 10 of the instruc- 
tion of the court seeming to the jury to conflict at this 
point?” 

The court answered this inquiry by an additional in- 
struction as follows: “A master has a right to assume 
that an employee will use that ordinary care and caution 
that an ordinary prudent and eareful man would use 
when going into a place of danger, and an employee has 
a right to assume that, when going into a place of danger, 
the master will use that care and caution an ordinary 
careful and prudent man would nse in keeping the pren- 
ises reasonably safe for an employee to work. If the 
plaintiff has satisfied vou by a preponderance of the evi- 
dence that the deceased notified the fertilizer departinent 
that he was going into the dryer on the morning of the in- 
jury, and, notwithstanding said knowledge, said oiler 
carelessly and nesligently turned on the power and 
thereby caused the death of the deceased, and you further 
find said oiler was not a fellow servant of the deceased, 
then you are instructed that the defendant would be liable 
for the death of the deceased, even though the deceased 
did not use ordinary care in going into said dryer.” 

The defendant complains that this “took from the jury 
every question in the case save only the right to find that 
Opocenski, the oiler, started up the machinery, and that 
he was not a fellow servant,” but in our view of the issues 
and of the evidence this is the pivotal question in the case. 
ven if a lock had been furnished and uot used, if, as 
ringlund testifies, those in charge of the dryer house and 
the oiler, Opocenski, had been told in the evening that the 
men were going into the dryer that morning, then, if 
Opoceuski, having this knowledge, carelessly started the 
dryer, his master would be liable, if he were not a fellow 
servant of the deceased. 

This brings us then to the final question, which is 
whether, as alleged in the answer, Opocenski was a fel- 
low servant with Hjelm. The evidence shows that the 
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mechanical department included millwriglts, elevator 
conductors, and oilers; that there are six clevator con- 
duetors employed, whose occupation it is to operate the 
elevators in the various buildings of the plant and who 
have nothing to do with repairs; that there are five ree- 
ular day oilers who are assigned to the different build- 
ings, and one of whom, Opocenski, was assigned to the 
fertilizer dryer house. It is the duty of the oiler in the 
dryer house to oil the machinery on all tliree floors of the 
building and on the top of the building, to start and stop 
the machinery under the direction of the fertilizer fore- 
man, to do slight repairs and correct minor irregularities 
in the running of the machinery in that building. His 
time is kept by the fertilizer department; he is on the pay 
roll of that department and receives checks charged to it. 
His whole time is occupied in the dryer building. When 
repairs such as the tightening of bars in the dryer or other 
work around the machines are needed, the defect is re- 
ported by* the fertilizer foreman to the millwright fore- 
man, and men of the regular millwright force are sent to 
do the work. While sucli repairs are being made the oiler 
attends to his regular duties in the building, and does not 
form one of the millwright gang. The deceased and other 
members of the regular millwright force were in no way 
under the direction and control of the fertilizer depart- 
ment. Their duty was to install, repair, or demolish ma- 
chinery as required in any of the numerous buildings com- 
posing the packing plant. They were directed solely by 
the millwright foreman, and were employed strictly in the 
occupation or trade known as that of “millwright,” which 
is a calling demanding mechanical skill of rather a high 
degree. The duties of the oiler were of a character which 
could be performed by persons of a lower degree of me- 
chanical skill. His services were all rendered in or about 
the fertilizer dryer building to which he was assigned. 
He was under the immediate direction of the foreman of 
that building, and in a remoter degree was also under the 
direction of the mechanical department, but his most im- 
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portant duties respecting the working and stopping of 
the machinery, etc., were directed by the fertilizer fore- 
man. He was not consociated with the millwrights in 
the same task. At the time of the accident there was no 
community of action between the millwrights, who were 
engaged in repairing the dryer under the direction of the 
millwright foreman, and the oiler who stopped the power, 
which was a part of his regular duties. Their spheres of 
activity, while connected in the sense that the duties of 
both were concerned with machinery, and that the oiler 
was to sonie extent under the direction of the millwright 
foreman, were separate and distinct, and as we have seen 
even when working in the same building they were not 
associated. It is clear that these servants were not so 
associated together in the same lines of employment as to 
constitute fellow servants under the rule adopted in this 
state, which is commonly known as the “department 
rule.” Norfolk Beet-Sugar Co. v. Koch, 52 Neb. 197; 
Union P. R. Co. v. Erickson, 41 Neb. 1. This is the rule 
here, and, while rejected in a number of other jurisdic- 
tions with courts of high standing, we are not inclined to 
depart from it. Under this rule it is a question of fact 
for the jury to determine whether the persons involved 
are fellow servants. They have determined that Opo- 
censki and Hjelm were not fellow servants, and their find- 
ing is fully supported by the evidence. — 

We have been cited by the defendant to a number of 
cases where this court has held that the person injured 
had assumed the risk of his employment, and to others 
where the servant had been guilty of contributory negli- 
gence sufficient to bar recovery, but the facts in the cases 
cited are so different from those in the instant one that 
the holding in those cases that as a matter of law the em- 
ployer was not liable is no justification for such a hold- 
ing here. 

Under the facts testified to in the case, we find no 
prejudicial error in the instructions complained of. The 
judgment of the district court, therefore, is 

AFFIRMED. 
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L. C. MADSEN, TRUSTEE, APPELLER, V. FARMERS & Mrr- 
CHANTS INSURANCE COMPANY, APPELLANT. 


Fitep June 10, 1910. No. 16,082. 


1. Insurance: UN¥FIED CHaATTEL Morreace: MaAreriatity. The exist- 
ence in the hands of the mortgagee of an outstanding, unfiled 
chattel mortgage upon a stock of goods, given as security for a 
guaranty of a debt of the mortgagor, is a fact material to the 
risk in a contract of Insurance of the goods, even though the 
instrument contains a clause that it “shall not be valid until and 
unless filed.” 


2. 


CoNCEALMENT. If such a mortgage exists, and the 
applicant for insurance, when inquired of whether the property 
“ig mortgaged or otherwlse incumbered,” answers in the nega- 
tive, this is the concealment of a fact material to the risk, which, 
under the conditions of the policy that “this entire policy shall 
be void if the assured has concealed or misrepresented, in writ- 
ing or otherwise, any material fact or circumstance concerning 
this insurance or the subject thereof. * * * This entire policy 
shall be void * * * if the subject of insurance be personal 
property and be or become incumbered by a chattel mortgage’”— 
ayoids the contract. 


APPEAL from the district court for Howard county: 
JAMES N. PAu, Juper. Affirmed on condition. 


A. L, Chase and Charles A. Robbins, for appellant. 
Charles B. Keller and T. T, Bell, contra. 


LErton, J. 


This is an action upon an insurance policy. The policy 
was dated October 15, 1907. It provided for $4,700 insur- 
ance upon merchandise, $300 upon furniture and fixtures, 
and $100 upon a piano, all contained in a store building 
in Cotesfield, Nebraska, the property of Joseph Jarosz. 
On the 1st of December, 1907, the property was destroyed 
by fire. The petition alleges that a few days afterwards 
defendant offered to pay the full amount of the policy 
within 60 days, as provided by the policy, or to pay the 
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same immediately, less a discount of 2 per cent.; that the 
plaintiff, who is the trustee in bankruptcy of Jarosz, ac- 
cepted the discount proposition, but that afterwards the 
defendant refused to pay the loss upon the ground that 
there was a chattel mortgage on the property when the 
policy was written. The defendant denies the settlement, 
pleads concealment of material facts, and fraud and mis- 
representation in the written application, in that, on or 
about the 27th of February, 1907, Jarosz executed a chat- 
tel mortgage to ove St. Nadolinski covering all of the 
insured goods; that by collusion this mortgage was kept 
secret and concealed, and the defendant was thereby in- 
duced to execute a policy which it would not have done 
had it been informed of the incumbrance. It further al- 
leged that when proofs of Joss were prepared and received 
defendant had no knowledge of the existence of the imort- 
gage, and that when it ascertained this fact it tendered 
back to the assured the full amount of the premium, 
which it still profiers. The reply is a general denial. At 
the conclusion of the trial both parties moved for a di- 
rected verdict. The court instructed the jury to return 
a verdict for the full amount claimed by the plaintiff. 
The only material question presented is: Was the 
policy void at its inception by reason of the execution of 
the instrument, exhibit 6, which defendant contends is a 
chattel mortgege and was such at the time it was ex- 
ecuted, but which plaintiff claims did not become a mort- 
gage under its terms until filed in the office of the county 
clerk? Jarosz purchased this stock of merchandise from 
T. T. Bell of St. Paul, Nebraska. My. Bell testifies that 
at the time he sold the stock of goods he went to Cotes- 
field for the purpose of closing the transaction; that he 
had a contract of sale drawn which contained a guaran- 
tee of the payments to he made by Jarosz, and that Mr. 
Nadolinski, who was Jarosz’ father-in-law, agieed to sign 
the guarantee, but insisted that he should have some se- 
curity from Jarosz “so that he could have some rights in 
the property if Jarosz should not pay as he agreed, or if 
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he should feel insecure in any other way.” Mr. Bell fur- 
ther testified that he had no chattel mortgage blank with 
him, but that he did have a-real estate mortgage blank 
which he changed so as to cover the chattel property. 
Jarosz then said “that he was afraid that if he gave a 
chattel mortgage on the stock it would make him trouble 
in getting credit as well as getting insurance.” Mr. Bell 
then said: ‘There was one way it could be done; that if 
Mr. Nadolinski would agree that this paper should not 
be a lien or should not be valid until he felt unsafe, and 
then filed it, it could be fixed in that way so it would be 
a lien after it was filed.” Nadolinski then said:. “All he 
wanted was something so that if he should feel insecure 
that he could get hold upon the property and protect him- 
self against his guarantee on this bond.” That after a 
few more words Mr. Bell inserted the words: ‘And shall 
not be valid until filed.” That he “told them * * * that 
would enable him to get a lien on the property when it 
was filed, and until that time it would not be a valid 
mortgage”; and, the instrument then being read to Jarosz 
and Nadolinski, the contract of purchase was signed by 
Nadolinski, and the mortgage by Jarosz. On cross-exam- 
ination Mr. Bell testified that he told them that if Jarosz 
gave a chattel mortgage on the property he could not get 
insurance, and that he might have told them that if the 
paper was put upon record then it would be a lien and 
would invalidate any insurance they might have. Exhibit 
6, the instrument referred to, is in form a mortgage upon 
the stock of goods, furniture and fixtures. It contains 
the following provisions: “This mortgage is given to 
secure said St. Nadolinski against loss and liability by 
reason of his guaranteeing the contract of Jos. B. Jarosz 
in the purchase of said stock from T. T. Bell, and shall 
not be valid until and unless filed.” Jarosz was then 
given possession of the stock of goods. The mortgage was 
filed by Nadolinski the day after the fire. 

The defendant contends that the instrument executed 
wid delivered by Jarosz to Nadolinski was a chattel mort- 
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gage on the property, that it was an “incumbrance” within 
the meaning of the application and policy; and further 
contends that the policy is void for fraudulent conceal- 
ment by the insured of the character of his title and in- 
terest in the property. The plaintiff insists that the ex- 
press condition in the instrument, “And shall not be valid 
until and unless filed,” is a condition precedent which 
had never been complied with before the destruction of 
the property by fire, and that consequently the mortgage 
never took effect or became valid; that, this being the 
case, there was no misrepresentation or concealment in 
the application; that there being then no chattel mort- 
gage in existence the negative answer to the question 
whether the property was “mortgaged or otherwise in- 
cumbered” was true. We are of opinion that at the time 
the insurance was procured Jarosz concealed from the in- 
surer a material fact concerning the subject of insurance. 
He knew at the time that the instrument, exhibit 6, was 
executed that if the fact were known that a chattel mort- 
gage existed on the stock it would be impossible to pro- 
cure insurance, and therefore knew that this fact was 
material to the risk, yet at the time of applying for the in- 
surance he stated that the property was not “mortgaged 
or otherwise incumbered.” The existence of this instru- 
ment was a fact which the insurance compaly was en- 
titled to know, so that it might decide whether to enter 
into the insurance contract or not. In all insurance con- 
tracts there is a moral hazard, and it is necessary to the 
safe operation of the business, and entirely proper and 
right, that an insurer should require information from 
the applicant which will allow it to determine from the 
facts the extent of this hazard and of the risk which it is 
assuming. The instrument affected the rights of the in- 
sured in the property. His interest in it was not the same 
as it was before it was executed, being subject to the will 
of the mortgagee. It was not the property itself that was 
in reality the subject of the insurance contract, but it 
was the interest of the insured therein, and an instrument 
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which affected such interest to such an extent as did this 
mortgage most certainly affected the moral hazard. 
Stanisics v. Hartford Fire Ins. Co., 83 Neb. 768. A clear 
discussion of this subject is found in the opinion of Judge 
Sanborn in Connecticut Fire Ins. Co. v. Manning, 160 
Ved. 382, from which we quote: “The property insured 
against fire in this policy, and in like policies of insur- 
ance ordinarily, is not the real or personal property de- 
scribed therein, but it is the interest of the assured in that 
property. The extent of his interest is therefore neces- 
sarily material to the risk which the underwriter as- 
sumes. The moral hazard is one of the main elements, 
if not the chief element, of an insurance risk, and it is 
never negligible. It is always material to the risk. Moral 
hazard is but another name for a pecuniary interest in 
the assured to permit the property to burn. Statistics, 
experience, and observation all teach alike that the moral 
hazard * * * is greatest when the assured may gain 
the most by the burning of the property. The extent of 
the interest of the assured in the property insured meas- 
ures the moral hazard, and hence is always material to 
the risk of the insurance. But any incumbrance upon 
the interest of the assured diminishes that interest by the 
amount of the incumbrance and thus becomes itself ma- 
terial to the risk. The responsibility of the assured, his 
ability to pay the premiums upon his policy, is another 
important consideration to the underwriter, and the ex- 
tent of his interest in the insured property, the incum- 
brance upon it, and his indebtedness on account of that 
incumbrance tend clearly to show his responsibility, and 
in that way are material to the risk.” See, also, Secrest 
v. Hartford Fire Ins. Co., 68 S. Car. 378, 47 8. E. 680; 
Hutchins v. Cleveland Mutual Ins. Co., 11 Ohio St. 477; 
Lee v. Agricultural Ins. Co., 79 Ia. 379. The instrument, 
although written upon a real estate mortgage blank, was 
a valid mortgage upon the property. The consideration 
had passed, the mortgagor had lost all control over the 
instrument, and its entire possession and control lad 
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vested in the mortgagee. He might file the same at any 
time. It is apparent from the testimony that the parties 
understood it was to be kept from the records for the 
express purpose of obtaining credit and insurance. The 
object, so far as concerned the defendant here, was to 
deceive the insurer into believing that no one, other than 
Jarosz, had any interest in the property. Such proceed- 
ings are not favored. Ackerman v. Ackerman, 50 Neb. 54. 

While, as the plaintiff contends, forfeitures are looked 
upon by courts with ill favor, and will be enforced only 
when the strict letter of the contract requires it, it is 
equally true that good faith and fair dealing are required 
in insurance contracts as much as in any other contract, 
and that courts are as reluctant to countenance deceiving 
an insurance company by the concealment of material 
facts as deceiving any other corporation or an individual. 
We have heretofore said: “When the insurer makes in- 
quiry about facts material to the visk, he is justified in 
acting on the assumption that the information imparted 
by the applicant for insurance is correct. He is entitled 
to know whether the property to be insured is incumbered, 
and, if so, to what extent, so that he may act intelligently 
in determining whether he will accept or decline the risk. 
The representations of the applicant become the basis of 
insurance, and if they be false, touching matters material 
to the risk, the contract obtained through their influence 
cunnot be enforced; and it is, in such case, quite imma- 
terial whether the misstatement resulted from bad faith 
or from accident or ignorance’-—citing cases. Seal v. 
Farmers & Merchants Ins. Co., 59 Neb. 258. 

The policy contains the following provision: “This 
entire policy shall be void if the assured has concealed or 
misrepresented, in writing or otherwise, any material 
fact or circumstance concerning this insurance or the sub- 
ject thereof. * * * This entire policy shall be void 
* * * if the subject of insurance be personal property 
and be or become incumbered by a chattel mortgage.” It 
was the duty of -Farosz to be candid and fair in his deal- 
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ing with the insurance company, and to state the facts 
with reference to the execution and delivery of this in- 
strument, so that the company might determine for itself 
whether it was willing to assume the risk. The conceal- 
ment by him of these facts was a violation of the fore- 
going condition of the policy, and his negative answer to 
the question, “Is the property mortgaged or otherwise 
incumbered?” was untrue. Whether the instrument in 
question was a mortgage or not, it constituted an “incum- 
brance” upon the property presently effective or not at 
the option of Nadolinski. It was a lien, as defined by 
2 Bouvier, Law Dictionary, 226: “A hold or claim which 
one person has upon the property of another as a security 
for some debt or charge.” Sessions v. Irwin, 8 Neb. 5. 
See, also, Black, Law Dictionary, 613, defining “Incum- 
brance.” 

For these reasons, we think the district court erred in 
directing a verdict for the full amount of the policy. The 
plaintiff, however, was entitled to a verdict for the amount 
of the insurance upon the piano, which was not included 
in the mortgage. The judgment of the district court will 
therefore be affirmed, if plaintiff files a remittitur of the 
verdict in excess of $100, with interest at 7 per cent. from 
the 12th day of December, 1907, within 40 days; other- 
wise, the judgment will be reversed and the cause re- 
manded for further proceedings; costs in this court taxed . 
to plaintiff. 

AFFIRMED, 


Scorr W. KIMES, APPELLANT, V. EDWIN R. Lipsy, APPELLEE. 
Fitep JuNe 10, 1910. No. 16,035. 


1. Boundaries: MISTAKEN LOcATION: CONCLUSIVENESS. Where the 
true line between coterminous tracts of land can be ascertained, 
and the owners of the real estate by mistake agree upon an 
erroneous boundary, believing it to be the true line, they will 
not be concluded thereby from claiming to the correct line when 


11 
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discovered, unless the statute of limitations has run, or equitable 
reasons exist for adhering to the erroneous line. 


2. Adverse Possession: PUBLIC LANDS: RIGHTS OF EXNTRYMAN. The 
statute of limitations will not run fn favor of an occupant of land 
the title whereof is in the United States as against the entryman, . 
until the latter’s right to a patent has been completed by the 
performance on his part of every act entitling him to that con- 
veyance. 


38. Boundaries: LocaTION: Estorprn. The evidence fn this case 
examined in the opinion, and held insufficient to bar the defend- 
ant from asserting title to all of the real estate described in his 
patent therefor. 


APPEAL from the district court for Antelope county: 
ANSON A. WELCH, JuDGH. Affirmed. 


J. B. Smith, for appellant. 
N. D. Jackson and CO. H, Kelsey, contra. 


Roor, J. 


This is an action to quiet in plaintiff title to about 15 
acres of land. The defendant in his answer prayed for 
like relief and prevailed. The plaintiff appeals. 

The plaintiff in 1884, entered as a homestead under the 
federal law the east half of the southwest quarter of sec- 
tion 5, in township 25 north, of range 8 west, in Antelope 
county, and other lands, and his patent was issued in 
March, 1892. About 1884 the defendant entered the west 
half of the southwest quarter of said section under the 
acts of congress relating to timber culture. He became 
entitled to a patent in 1894, and it was issued in 1895. In 
1885 the plaintiff and the defendant employed the county 
surveyor, a Mr. McGee, to locate the line dividing their 
respective eighties, and subsequently occupied and cul- 
tivated their holdings with respect to the line established 
by that official. In 1889 or 1890, the proof is not con- 
vineing as to the exact date, the litigants constructed a 
fence upon the line established by Mr. McGee. In 1902 
the defendant caused Mr. Staples, the county surveyor of 
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Antelope county, to resurvey the defendant’s farm, and 
said official located the dividing line between the east and 
west half of the southwest quarter about 15 rods east of 
the line established by McGee. To this point there is no 
conflict in the evidence, but from thenceforward the testi- 
mony is conflicting. The plaintiff testifies that the par- 
ties heréto agreed that McGee should establish the line 
and each landowner would abide thereby. The plaintiff 
further testifies that in 1902 he was coerced into moving 
his fence and did not at that time know his rights in the 
premises. The further claim of title by adverse posses- 
sion to the tract of land in dispute is advanced by the 
plaintiff. 

Concerning the McGee survey, the evidence is satisfac- 
tory that the parties did not know the location of the di- 
viding line between their farms; that they ac... .ed that 
survey as satisfactory evidence of the true line, acted in 
accordance therewith, but made no specific agreement to 
abide by McGee’s survey. The evidence further proves 
that Staples’, and not McGee's, survey established the 
true line between the litigants’ farms. McGee admits he 
did not have all of the government field notes with re- 
spect to this section at the time he made his survey, and 
his description of the methods employed by him in locat- 
ing the line between the litigants’ respective farms does 
not evidence the care taken by Mr. Staples while engaged 
in the same task. It is undisputed that the southwest 
government corner to section 5 and the quarter corner on 
the south side of the section are not evidenced by any 
monuments or pits created by the government surveyors, 
and that there are no such monuments or pits to indicate 
the corners of many of the interior sections in the town- 
ship. Mr. Staples devoted about three days to surveying 
in the township in order to locate the line in dispute. He 
_ located the government corners one mile west, one mile 
north, three miles south, and five miles east, respectively, 

from the southwest corner of section 5, and cherked his 
“ measurements and lines by the location of other estab- 
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lished government corners. There was nothing other than 
Mr. McGee's insufficient data and hasty work to prevent 
the parties in 1885 from locating the line between their 
farms, 

The rule applicable to this state of facts is stated in 
Trussel v. Lewis, 18 Neb. 415: “Where the true line can 
be ascertained, and parties by mustake ‘agree upon an 
erroneous line as their boundary, believing it to be the 
true line, they will not be concluded by such agreement 
froin claiming to the true line when discovered, nnless the 
statute of limitations has run, or equitable reasons exist 
for establishing an erroneous line.’ The first exception 
to the general rule is asserted by the plaintiff to establish 
title in himself to the strip of land in dispute because 17 
years passed subsequent to the 1885 survey before he was 
disturbed, and in the meantime he had ocenpied the real 
estate and enjoyed the profits arising therefrom. It ap- 
pears, however, that until 1895 the legal title to this land 
was in the United States, and until July, 1894, the de- 
fendant had not complied with the timber culture law so 
as to entitle him toa patent. Under these circumstances 
the statute of linitations did not commence to run in the 
plaintiffs favor until July, 1894. Jills v. Trarer, 35 Neb. 
292. The defendant resumed possession of the land in 
1902, and title by adverse possession did not vest in the 
plaintiff. 

We think no equitable reasons exist for adhering to the 
erroneous line, No improvemeats other than a fence were 
constructed because the line was erroneously located by 
McGee, and the plaintiff had the same means that were 
accessible to the defendant to ascertain the correct bound- 
ary. The fact is also established, by a fair preponder- 
ance of the evidence, that before the 1902 survey was 
closed the plaintiff in a conversation with the defendant in 
the presence of the surveyor and his assistants recognized 
the later survey as the correet one and agreed to move his 
fence. Within about two weeks he voluntarily moved 
that fence to the line established by the Staples? survey 
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and until 1907, when this suit was commenced, acquiesced 
in the later line as the correct boundary. The defendant 
voluntarily relinquished to his neighbor in section 6 a 
strip of land corresponding in width to that in suit in the 
instant case. The plaintiff has taken advantage of sur- 
veys made by Staples based upon the corners used as 
starting points in the Libby survey to secure from an- 
other neighbor possession of a tract of land theretofore 
occupied and claimed by that neighbor. 

We can discover no equitable considerations to justify 
the plaintiff’s present claim that the erroneous line estab- 
lished by Mr. McGee should be accepted in the place of 
the true one located by Mr. Staples and for five years 
recognized by all parties in interest as correct. 

The judgment of the district court is right and is 


AFFIRMED. 


SHERIDAN COAL COMPANY, APPELLANT, V. C. W. HULL 
COMPANY, APPELLEE. 


Firep June 10, 1910. No. 16,042. 


1. Pleading: SurricIENcy arreR JUDGMENT. Where the sufficiency of 
an answer to support a counterclaim is not questioned until after 
judgment, all reasonable intendments should be indulged in sup- 
port of the pleading. 


2. Sales: Orrer: Acceptance, An affirmative answer to a proposition 
to purchase coal, followed by a delivery of a major part of the. 
fuel referred to, may be taken as satisfactory evidence of an 
acceptance of the proposition, although the answer indicates 
there may be a brief delay in the first delivery of the coal. 


3. Trial: Instructions: Review. Upon appeal, the district court’s 
instructions will be considered together, and the losing party 
will not be heard to complain that an instruction is not precisely 
and clearly stated if he did not request a proper instruction upon 
the subject. 


4. Appeal: VERDICT: CONCLUSIVENESS. Questions of fact upon con- 
flicting evidence are to’be decided by the jury in actions at law, 
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and their finding will not be set aside on the ground of the want 
of evidence to support it unless it appears that the verdict ig 
manifestly wrong. 


5. Witnesses: EXAMINATION. Where a witness is called to contradict 
the testimony of a former witness who has stated that certain 
things were said, it is within the discretion of the trial court to 
permit counsel to ask leading questions. 


6. An unauthorized declaration of an agent, made after the transac- 
tion to which it relates is completed, is not competent evidence 
against the principal. 


7. Appeal: AtUTuORITY oF AGENT: ADMISSIBILITY of HvMENcE. An 
agent of a corporation having charge and control of an inferior 
servant of that master may properly testify to the scope of such 
servant's duties, and if he is permitted to deny that servant's 
authority to make admissions adverse to their common em. 
ployer’s interests, the error, if any, will be held without 
prejudice where it clearly appears, independently of that denial, 
that no such authority was vested in the servant. 


8. Evidence: Books or AccountT. Where the evidence discloses that 
a corporation extensively engaged in trade, in the regular course 
of its business in purchasing merchandise, causes every order to 
be entered in a book and numbered before it is transmitted to 
the person with whom the corporation ts dealing, and during 
litigation it becomes important to prove whether an order was 
wiitten and transmitted, the court in its discretion may, in con- 
nection with other evidence tending to prove that such an order 
was written and transmitted to the sendee and a proper founda- 
tion has been laid by verifying the book and entry therein, per- 
mit the corporation to introduce such an entry in evidence. 


SECONDARY EVIDENCE. Where a proper foundation has been 
laid, secondary evidence may be received of the contenis of a 
document which cannot be produced. 


9. 


APPEAL from the district court for Douglas county: 
Grorck A. Day, JubGE. Affirmed. 


B. N. Robertson, for appellant. 
F. A. Brogan, contra. 


Roor, J. 
Each party to this suit is a corporation; the plaintiff is 
engaged in mining and shipping coal, and maintains 
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offices in the city of Omaha; the defendant is a wholesale 
and retail dealer in coal in said city. The plaintiff de- 
mands a balance due upon shipments of coal to defend- 
ant, and the latter asserts a counterclaim because, as al- 
leged, the plaintiff failed to deliver to the defendant 1,500 
tons of slack coal in 1907. The issue between the parties 
is whether a contract between them made about July 19, 
1907, was oral and for 2,500 tons of coal, or in writing for 
4,000 tons thereof. The defendant asserts that the con- 
tract is embodied in two letters, one written by the de- 
fendant to the plaintiff, and the other by the plaintiff to 
the defendant, as follows: “C. W. Hull Co., Omaha, Neb., 
July 19, 1907. Order No. 909. Above number must be 
shown on invoice. To Sheridan Coal Co., Omaha, Neb. 
Gentlemen: Please enter the following order and ship 
as stated below to C. W. Hull Co. at Omaha, Neb., via 
C. B. & Q., one hundred (100) cars each to contain 40 
tons Cherokee slack coal at $0.60 per ton f. 0. b. mine. To 
be shipped to arrive in Omaha at the rate of two (2) cars 
or 80 tons per day beginning July 26. Please acknowl- 
edge receipt of this order and if you are unable to fill as 
specified, notify us immediately. Invoice and _ corre- 
spondence relating to this order must invariably bear our 
order number. Regardless of distinction of shipment, the 
invoice, bill of lading, notice and all other correspondence 
pertaining to this shipment must be addressed to us at 
Omaha, Neb. C. W. Hull Co., By M. E. Serat.” “Sheri- 
dan Coal Co., Omaha, Neb., July 20, 1907. C. W. Hull 
Co., Omaha, Neb. Dear Sirs: Your order No. 909. 
Shipments will begin on this order today at the rate of 80 
tops per day. Yours resp., J. H. Rogers, G. S. A.” 
The defendant further alleges that Rogers is the plain- 
tiff’s general sales agent, had authority to execute the 
contract, and that plaintiff delivered 2,507.75 tons of said 
coal, but refused to deliver the remaining 1,492.25 tons 
thereof. The defendant’s manager testifies that on July 
19, 1907, he caused the letter first copied in this opinion to 
be written, and signed it or caused his clerk to attach the 
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witness’ signature thereto. There is considerable evi- 
dence tending to prove the manner in which the defend- 
ant transacts its business, and to the effect that the letter 
was duly posted after having been addressed to the plain- 
tiff. It is conceded that the second letter was written by 
the plaintiff and received by the defendant. The litigants 
disagree as to whether this letter referred to an alleged 
order given over the telephone or to the letter of July 19. 
There is a mass of evidence in the record difficult to recon- 
cile if all of the witnesses are gifted with accurate mem- 
ories and have testified without equivocation or mental 
reservation. 

1. It is insisted that the defendant did not plead suffi- 
cient facts in its answer to state a cause of action against 
the plaintiff, and therefore the court erred in submitting 
the issue of defendant’s damages to the jury. No such 
question seems to have been raised in the district court. 
We shall, therefore, construe the pleading liberally in 
favor of the defendant. Merrill v. Equitable Farm & 
Stock Improvement Co., 49 Neb. 198; Latenser v. Misner, 
56 Neb. 340. 

The plaintiff argues that the letter of July 19, if writ- 
ten and sent, contained two conditions: (1) The coal is 
“to be shipped to arrive in Omaha at the rate of two (2) 
cars or 80 tons per day, beginning July 26”; (2) the re- 
ceipt of the order must be acknowledged. The plaintiff 
further urges that the defendant did not acknowledge 
receipt of the letter of July 19, but stated that shipments 
would begin July 20 at the rate of 80 tons per day. It 
also argues that the letter of July 20 in effect rejected the 
conditions imposed in the offer, and converted the trans- 
action into a conditional sale. The following is from 
* plaintifi’s brief: “If conditional, the plaintiff would not 
be liable for failure to fulfil the contract unless the 
1,492.25 tons of coal actually arrived in Omaha. * * * 
Whether it did so arrive or not the record is silent.” We 
are not inclined to adopt the plaintiff’s theory of the legal 
effect of the letters. It is true, as argued by counsel, that 
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in the making of a contract of sale the minds of the par- 
ties must assent to the same thing and in the same sense, 
and that a counter proposition amounts to a rejection of 
a proposition thetetofore made concerning the same sub- . 
ject matter. But what will constitute an acceptance de- 
pends freqnently upon circumstances. A direct, un- 
equivocal, written acceptance of an offer to purchase is 
satisfactory evidence of the fact, but, if the parties have 
not stipulated otherwise, the acceptance need not be in 
any particular form nor evidenced by express words; the 
delivery by the vendor of a part of the property referred 
to in the offer to buy may take the place of words as 
proof of an acceptance. In the instant case we shall not 
assume that coal shipped from the plaintiff’s mines via 
the Chieago, Burlington & Quincy Railway Company, 
July 20 would not reach Omaha on July 26 of that year; 
but, if there was a delay of a day or two in delivering 
the initial two cars of coal, the failure to perform that 
condition contained in the defendant’s proposition was 
waived when it accepted the coal. If the letter of July 
20 contained a counter proposition, the plaintiff was ask- 
ing for more time within which to commence delivering 
the coal, and if the parties by their conduct, as the jury 
must have found, accepted the letters as the basis for a 
sale, it does not lie in the plaintiff's mouth to say no con- 
tract ever existed. Upon the pleadings and the proof the 
court was right in instructing the jury there were but two 
questions for their determination: (1) Was a written 
contract made for 4,000 tons of coal, as claimed by the 
defendant; (2) the amount of the defendant’s damage if 
the contract was made. 

2. The plaintiff asserts the court erred in instruction 
numbered 5 in assuming that the letter of July 19 was 
in evidence, and in stating that the letter of July 20 is an 
acceptance of the former communication. We think the 
instructions taken together properly advised the jury. 
Two special findings were submitted for their considera- 
tion, and they answered that the plaintiff did receive from 
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the defendant the letter of July 19, and that the letter of 
July 20 was written in acknowledgment thereof. In- 
struction 5 is not so clear as might be desired, but we 
do not believe, when considered with the other instruc- 
tions and the special findings, it could or did mislead the 
jury. The plaintiff made no request for instructions, and 
ought not to complain that any instruction given by the 
court is indefinite. Chicago, B. & Q. R. Co. v. Oyster, 58 
Neb. 1; Stein v. Vannice, 44 Neb. 182. The argument that 
the entire charge is unfair to the plaintiff has no support 
in the record. 

3. It is argued with great plausibility that the verdict 
and the answers to the special interrogatories are not 
sustained by sufficient evidence. There are many facts 
and circumstances shown by the evidence tending strongly 
to corroborate the principal actors in the transaction, so 
the weight of the evidence must be determined by the 
credibility of the respective witnesses. This subject was 
for the jury, and is not for this court to deal with. If the 
jury believed Serat, their verdict is sustained by sufficient 
evidence. The assignment is not well taken. O’Leury v. 
[skey, 12 Neb. 136; Reid v. Colby, 26 Neb. 469, 512; Fre- 
mont, H. & M. V. R. Co. v. French, 48 Neb. 638; Fisher 
v. Chambers, 84 Neb. 92. 

4. Mr. Rogers, the plaintiff's sales agent, testified to a 
conversation over the telephone with Mr. Serat, the de- 
fendant’s manager, July 19, and stated, in substance, that 
Serat at that time ordered 2,500 tons of coal, and no more. 
In rebuttal the defendant’s counsel propounded the fol- 
lowing question, which the witness was perinitted to an- 
swer over the plaintiff's objections: “Mr. Serat, did you 
on the 19th day of July, 1907, call up Mr. Rogers and 
give him a verbal order for 2,500 tons of Cherokee slack 
coal?” It is argued that the question is not only leading, 
but calls for the witness’ conclusion; that he should have 
stated what, if anything, he did and said, and should not 
have been permitted by a negative answer to give charac- 
ter to the transaction. Serat on cross-examination ad- 
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mitted he had talked over the telephone with Rogers, but 
said he could not remember the date, and the plaintiff did 
not press its cross-examination upon this subject. Gen- 
erally leading questions should not be propounded on di- 
rect examination, nor should a nonexpert witness be 
asked to state his conclusion concerning the substance of 
the issue; but where a witness is called to contradict the 
testimony of a former witness who has stated that certain 
expressions were used during a conversation, it is not an 
unusual practice to ask the witness called in rebuttal 
whether those statements were made. Starkie, Evidence 
(10th ed.) *169; Union P. R, Co. v. O’Brien, 161 U.S. 451; 
Norton v. Parsons, 67 Vt. 526. We have not lost sight of 
the fact that by a negative answer to this question the 
witness was not only contradicting the witness Rogers, 
but testifying against the plaintifi’s contention that the 
contract between the parties was oral and not written; 
but we think the subject was one within the discretion of 
the trial judge, and, while we would be as well satisfied 
had he sustained the objection, we do not consider he com- 
mitted reversible error in overruling it. 

5. Mr. Megeath, the plaintiff's president, testified, in 
substance, that about August 31, during a conversation 
over the telephone with a Mr. Prohaska, one of the de- 
fendant’s employees, Prohaska inquired whether the 
plaintiff intended to ship any more coal, and the witness 
answered in the negative and said the contract had been 
filled, to which Prohaska responded: “We will consider 
the order filled.” The proof shows that Prohaska was a 
rate and reconsignment clerk in the defendant’s employ, 
and had nothing to do with the purchase of coal. Sub- 
sequently, Serat was recalled, and over the plaintiff’s ob- 
jections was permitted to state that Prohaska had no 
authority to make admissions to parties from whom Hull 
& Company purchased coal, and it was no part of his 
duty to check up the filling of orders. Prohaska’s con- 
duct in no manner induced the plaintiff to perform any 
act or relinquish any right; his statement was of doubtful 


124 NEBRASKA REPORTS. [Vou. 87 


Sheridan Coal Co. ¥. Hull Co. 


materiality, but, in any event, he did not have authority 
to make an admission involving a construction of the con- 
tract. Gale Sulky Harrow Co. v. Loughlin, 31 Neb. 103; 
16 Cyc. 1008. Serat was Prohaska’s superior and could 
properly testify to the scope of the latter’s employment 
and duties. Undoubtedly the court would have com- 
mitted no error had it sustained the objection to the ques- 
tion calling for Serat’s conclusion as to whether Prohaska 
had authority to make admissions against the defendant’s 
interest; but it clearly appears from the facts that he had 
no such authority, and the error, if any, is without 
prejudice. 

6. The defendant was permitted over the plaintiff’s 
objections to introduce in evidence the entry upon one 
line of its order book. The evidence discloses that, when- 
ever the defendant prepares an order for the purchase of 
coal or material, an entry is made in this book, and that 
orders are consecutively numbered therein at the time 
the entries are made. It will be observed that both the 
letter of July 19, which the defendant insists was trans- 
mitted to the plaintiff, and the letter of July 20, written 
by the plaintiff, contains the number “909.” The entry 
admitted in evidence is thus numbered, and the proof 
shows it was made in the due course of business in the 
defendant’s office. This entry in no manner contradicts 
the contents of either letter, but it was part of the res 
geste of the transaction, and has some probative force in 
connection with the testimony of the witnesses and the 
fact that the number appears on the plaintiff’s letter and 
on the one testified to by the defendant. Labaree »v. 
Klosterman, 33 Neb. 150; Fleming v. Yost,.187 Ind. 95; 
Place v. Baugher, 159 Ind. 232; 1 Greenleaf, Evidence 
(16th ed.) see. 120. 

7. Counsel argue that the court erred in permitting the 
witness Kennedy to testify that exhibit 1 is a correct copy 
of the defendant’s order 909. A sufficient foundation was 
laid to show the execution of the order of which exhibit 
1 is said to be.a copy. There is evidence tending to prove 
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the order was sent to and received by the plaintiff; notice 
was served upon the plaintiff to produce the original or- 
der in court, and it did not do so. The plaintiff’s wit- 
nesses testified that no such order was received at the 
office. The copy was competent evidence and properiy 
received in evidence. 

A careful consideration of the record and of the briefs 
of counsel convinces us that the plaintiff has no just cause 
to complain of the district court, and the judgment of 
that court is 

AFFIRMED, 


CLYDE WALTERS, APPELLANT, V. VILLAGE OF EXETER, 
APPELLEE, 


Firep June 10, 1910. No. 16,069. 


1. Villages: Care or Streets. A village is not required by law to keep 
its streets in an absolutely safe condition for public use, but only 
to employ reasonable diligence to keep them in a reasonably safe 
condition for the use of persons passing over them in the exer- 
cise of ordinary care and caution. 


2. Appeal: Instructions: Review. Instructions will not be reviewed 
in this court if not excepted to in the district court by the com- 
plaining party. 


3. Trial: NEGLIGENCE: QUESTION FoR JURY. Where different minds 
may reasonably draw diverse inferences from the same state of 
facts ag to whether they do or do not establish negligence or 
contributory negligence, those questions, if material, should be 
submitted to the jury. 


4. Appeal: Verpict: ConFLictine Evipencg. And when the jury, upon 
conflicting evidence and instructions not excepted to by the losing 
party, has found that the defendant was not guilty of negligence, 
this court will not ordinarily reverse that finding. 


: Jornr ASSIGNMENT OF Errors. Where the refusal to give 
several instructions is made the subject of a joint assignment in 
the motion for a new trial, those instructions will be examined 
only so far as may be necessary to determine whether one of 
them was properly refused. 
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APPEAL from the district court for Fillmore county: 
Lestin G. Hurb, Jupen. . Affirmed. 


F. B. Donisthorpe, for appellant. 


Charles H. Sloan, Frank W. Sloan and J. J. Burke. 
contra. 


Root, J. 


This is an action for personal injuries caused, as al- 
leged, by the defendant’s negligence. The defendant pre- 
vailed, and the plaintiff appeals. 

The proof shows that the defendant in constructing its 
streets created a basin about 15 feet wide and 20 feet in 
length along the outer edge of a sidewalk near the inter- 
section of two strects. The evidence is conflicting con- 
cerning the depth of this sag. One witness testifies that 
it was 16 inches in depth near the center of the tract, 
whereas other witnesses swore it was not more than 4 or 
6 inches deep. There is testimony tending to show that 
a culvert, constructed so as to furnish an outlet for sur- 
face water that might accumulate in this depression, was 
out of repair and filled with dirt and debris, but there is 
testimony to the effect that the culvert never furnished 
a way for such waters. At the time of the accident the 
water in the sag was frozen and the ice was covered with 
snow. The plaintiff drove his horse onto the pond, and 
the animal slipped and fell. The plaintiff, in alighting to 
protect himself and to assist his horse, fractured a bone 
in a lower limb. A preponderance of the evidence tends 
to prove that the plaintiff slipped upon the ice and in 
some manner fractured the injured bone, but there is 
some evidence to the effect that a Japrobe or the lines in- 
terfered with the free movement of his lower limbs as he 
attempted to get out of the buggy, so that he fell from 
the vehicle. At the time of the accident the ground was 
covered with ice and snow, the result of a sleet storm fol- 
lowed by snow. The court instructed the jury that the 
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defendant was charged with the duty of keeping its streets 
and walks “in a reasonable state of repair and in such 
condition as not to endanger the safety of people exercis- 
ing ordinary care and prudence when using them as foot- 
passengers or in passing over them in vehicles; and, if 
the village by its officers negligently fails to do this, then 
the village is responsible in damages for any injury re- 
sulting to a person lawfully using the streets, resulting 
from such defective condition, unless the injury may be 
directly attributed to the negligence of the party so in- 
jured; bearing in mind, in this connection, that the side- 
walks are specially provided for foot passengers and the 
wagon road for vehicles.” The court further charged that 
if the jury found from all of the evidence that the village 
authorities knew or ought to have known that the ice at 
the point where the plaintiff was injured might cause a 
person using the way to fall and injure himself, and by 
the exercise of ordinary care and prudence those officials 
could have remedied that condition, the defendant was 
liable if the plaintiff without fault or negligence on his 
part was injured by reason of such defect, but that the 
defendant was not required to keep the roadway as safe 
us its sidewalks for the use of pedestrains. The plaintitf 
took. no exception to any part of the court’s charge, and 
for the purposes of this case it must be taken as a correct 
statement of the law; it was binding upon the jurors, and 
should be respected upon appeal. Boyesen v. Heidel- 
brecht, 56 Neb. 570; Larsen v, Sanzieri, 83 Neb. 384. 

The plaintiff insists that the verdict is not supported 
by the evidence. Negligence is but an inference to be 
deduced from primary facts. Under the charge of the 
court it was the jury’s duty to determine and find whether 
the failure of the village trustees to drain a little pool of 
water extending between the sidewalk and the center of 
the street, or their failure to erect barriers or give other 
warning of the ice beneath its mantle of snow, was negli- 
gence and the proximate cause of the plaintiff’s injury. 
We must presume the verdict reflects the judgment of the 
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jurors, and that they answered those questions in the 
negative. We are satisfied, after carefully considering the 
testimony, that there is ample support in the record for 
that verdict. 

error is predicated upon the court’s refusal to give 
certain instructions requested by the plaintiff. In the 
motion for a new trial the assignment concerning these 
instructions is cn masse, and under a well-established 
rule of practice, if any instruction requested was prop- 
erly refused, the assignment should be overruled. Kli- 
ment v. Corcoran, 51 Neb. 142; Atwood v. Marshall, 52 
Neb. 1733; Morsch v. Besack, 52 Neb. 502. See, also, cases 
referred to in 2 Page, Nebraska Digest, p. 1574. 

The third instruction requested is based upon the prop- 
osition that the defendant is charged with the duty of 
keeping its streets in a safe condition for travel. Too 
high a degree of diligence on the part of the defendant is 
required thereby. The law holds the defendant to an 
exercise of reasonable diligence to keep its streets in a 
reaschably safe condition for travel by persons using or- 
dinary care and caution, Strubble vc. Village of De Witt, 
81 Neb. 504. It follows that the court did not err in over- 
ruling this assignment in the motion for a new trial. 

Finally, it may fairly be said that the plaintiff has no 
just cause for complaint; the court was liberal in per- 
wnitting the intreduction of practically all of the testi- 
mony proffered by him, and the instructions are as favor- 
able to the plaintiff as the facts will justify. 

The judgment of the district court, therefore, is 


AFFIRMED. 


Lewis E, HaAlisreap, APPELLANT, V. JAMES E. PrERrico, 
APPELLEE. 
FILED JUNE 10, 1910. No. 16,086. 


1. Principal and Agent: Revocation or AUTHORITY. If a principal 
who has given an agent authority to sell the former's land him- 
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self sells and disposes of that real estate before the agent pro- 
cures a purchaser therefor, the agent’s power to scll is revoked 
by operation of law. 


2. 3 : Powers CourLep wirH INTEKEST. Where an agent 
ig vested with a mere naked authority not coupled with an inter- 
est, his principal may revoke that authciliy before perform- 
ance; but if the agent has rendered servit¢s and incurred expense 
in the course of his employment before his authority was can- 
celed, the principal will be Mable therefor, unless it is otherwise 
provided by the terms of their agreement. 


3. A general demurrer to a petition admits the truth of all allegations 
well pleaded therein. 

4. Pleading: Surricmnoy. Where a petition discloses that the defend- 
ant has invaded the plaintiff’s legal rights under circumstances. 
making the former liable for nominal damazes, a general 
demurrer to the petition should be overruled. 

: . And if the pleader further alleges in the petition 

the existence of facts justifying a judgment for compensatory 

damages, a judgment sustaining a general demurrer and dis- 
missing the action should be reversed, although those allegations 
are indefinite and subject to a motion to make more certain. 


O 


AppraL from the district court for Boone county: 
JAMES R. HANNA, JupGH. Reversed. 


C. FE. Spear and F. D. Williams, for appellant. 
A. E. Garten, contra. 


Root, J. 


August 29, 1907, the defendant in a written statement 
duly authorized the plaintiff to sell the formers land. 
The following is a copy of the writing, omitting matters 
of description : 

“James E. Perrigo of Albion, of the county of Boone 
and the State of Neb., do herehy authorize L. E. Hall- 
stead, of Petersburg, Nebraska, to bargain and sell the 
above lands at the price set forth and do hereby agree 
that I will convey as above said lands on sale of the same. 
I further agree that the above described Innds shall he 
left with said L. E. Hallstead, for sale as above Jan. 1 
from date hereof and thereafter until 10 days ustice is 

12 
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given of the withdrawal of said lands from said L. EB. 
Hallstead hands in writing and if said LL. KE. Hallstead sell 
or are in any manner instrumental in selling said land 
during spid tine T will pay L. EB. Hallstead commission 
thereon at the rate of 5 per cent. for first $1,000.00 and 2! 
per cent. on balance per $1,000.00. And if said lands are 


sold by ........ or others without the aid of L. E. Hall- 
stead, directly or indirectly, or indirectly will pay then 
Speers Rioters ate’ dollars, in full for all trouble in show- 


ing or advertising said lands. I will furnish abstract in 
case of sale, and I agree not to place the property in the 
hands of any other agent during the continuance of this 
agreement.” 

The plaintiff alleges in his petition that it was the 
nnderstanding and agreement of the parties that said 
document gave the plaintiff the exclusive right to sell the 
defendant’s farm during the period of time named in the 
contract; that the plaintiff advertised said land for sale 
and exhibited it to prospective purchasers, but the de- 
fendant, in violation of lis agreement, employed another 
broker, and tirongh that agent in September, 1907, sold 
the land for ‘$67.50 an acre. Damages in the sun of $305 
are demanded. A general demurrer to the petition was 
sustained, und the plaintiffs action dismissed. Plaintitf 
appeals. 

The cause is submitted in this court upon printed areu- 
ments and the record. A consideration of these docu- 
ments convinces us that the learned district judge erred 
in snstainine the demurrer. Section 10856, Ann. St. 
1909, concerning brokers’ contracts, is satisfied by the 
contract of agency. By the terms of the document the 
defendant agreed not-to employ any agent other than the 
plaintilf prior to January 1, 1908, for the purpose of sell- 
ing the land described in the contract. The defendant did 
not thereby disable himself from revoking the agency at 
any time. VWeods vo, Hart, 50 Neb. 497; Jiller v. Wehr-. 
nun, 81 Neb. 588; Walker v. Denison, 86 U1. 142; Cham- 
bers v. Seay, 73 Ala. 372. The defendant had the right to 
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sell his land either by his own efforts or through the 
agency of a third person, and the sale would by operation 
of law revoke the plaintiff's authority to sell the defend- 
ant’s land. BSissell v. Terry, 69 TM. 184; Walker v. Deni- 
son, supra. If the sale were accomplished independently 
of the plaintiff's efforts, the defendant would not be liable 
to plaintiff for a cominission, unless the latter had there- 
tofore produced a person ready, able and willing to pur- 
chase the real estate upon the terms set forth in the con- 
tract of agency. Tracy v. Dean, TT Neb. 382; Bolton v. 
Coburn, 78 Neb. 731; Waterinan v. Boltinghouse, 82 Cal. 
659; Sibbald v. Bethlehem Iron Co., 88 N. Y. 378; Cham- 
bers v. Seay, supra. The decisions cited by the plaintiff 
to the effeet that he ought to recover a commission do not 
sustain his argument. They relate to instances where the 
agent had produced a purchaser before the defendant had 
sold through agencies other than the plaintiff, or where the 
contract provided the agent should be paid a comission 
if the land were sold, without regard to the individual 
‘responsible therefor. According to the plaintiffs peti- 
tion, his agency had not heen revoked prior to the 
date the defendant’s land was sold by the rival broker, 
and theretofore the plaintiff had performed services and 
incurred expense in the course of his employment. These 
acts, in connection with the defendant’s agreement not to 
employ another broker and not to revoke the plaintiff's au- 
thority prior to Jan. 1, 1908, created an obligation on the 
part of the defendant to respect his promise. If that 
obligation is violated, the plaintiff may at least recover 
the reasonable value of services rendered and for money 
properly expended in furtherance of his employment. 
Chambers v. Seay, supra; Walker v. Denison, supra; 
Glover v. Ienderson, 120 Mo. 367; Mechem, Law of 
Agency, sec. 621; Evans (Ewell) Agency, p. *84. 

But little reference is made in the petition to services 
rendered and expense incurred by the plaintiff in the ex- 
ecution of his agency, but the petition is not barren upon 
these points. The remedy is a motion for a more specific 
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statement, and not a general demurrer. If the allegations 
in the petition are true, and cannot be avoided by the de- 
fendant, the plaintiff’s legal rights have been invaded by 
the defendant, and the plaintiff should at least recover 
nominal damages therefor. 13 -Cyc. 14. It may be that 
if no more than nominal damages can be recovered the 
judgment, although erroneous, ought not to be reversed. 
Roberts v. Minneapolis Threshing Machine Co., 8 S. Dak. 
579. In the instant case, if the allegations in the petition 
are true, more than nominal damages should be as- 
sessed. The defendant contends that, unless a broker has 
earned his commission, he may not recover for a breach of 
his contract, but no such construction should be placed 
upon the statute. The law was enacted to protect the 
owners of real estate against trumped up claims presented 
by real estate brokers, but when the statute has been 
satisfied the principal should answer for any breach of 
his contract. We do not think the contract should: be 
construed to release the defendant fro all liability if the 
allegations in the petition are true. 

This opinion should not be construed to the prejudice 
of any lawful defense the defendant may interpose by 
answer to the plaintiff’s claim. 

For the reasons above stated, the judgment of the dis. 
trict court is reversed and the cause remanded for further 
proceedings. 

REVERSED. 


FRANKLIN COUNTY, APPELLEB, V. WiuT & POLLY, APPEL.- 
LANTS. 


Firep Jone 10, 1910. No. 16,333. 


Mandamus: ConsTRUCTION OF BRIDGE BY OWNER or MrLt-RAce. Section 
6162, Ann. St. 1909, does not apply to a natural person, the owner 
of a private mill and appurtenances constructed entirely upon 
his own land in 1873, whose raceway is intersected by a highway 
laid out in 1880. 
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APPEAL froin the district court for Franklin county: 
Harry §. DunGAN, Jupce. Reversed. 


W.C. Dorsey and Bernard MecNeny, for appellants. 


George J. Marshall, contra. 


Root, J. 


This is a mandamus proceeding to compel the respond- 
ents to construct a bridge at the intersection of their 
mill-race and a highway. The writ was issued, and the 
respondents appeal. 

The facts, in so far as they are disclosed by the record, 
are undisputed. The raceway in question was constructed 
by the respondents’ grantor in 1873 upon premises owned 
by him in fee simple. In 1880 a highway was laid out so 
as to intersect said raceway. A bridge subsequently con- 
structed by the county in the highway and over the race- 
way has been continuously used by the public, but is now 
out of repair. 

In 1887 the legislature passed an act entitled “An act 
to compe! railroad corporations and others to make and 
keep in repair crossings.” Laws 1887, ch. 73. (Ann. St. 
1909, sec. 6162 et seg.) Section 1 of that act is as fol- 
lows: “Any railroad corporation, canal company, mill 
owner, or any person or persons who now own, or may 
hereafter own or operate, any railroad, canal, or ditch 
that crosses any public or private road shall inake and 
keep in good repair good and sufficient crossings on all 
such roads, including all the grading, bridges, ditches, 
and culverts that may be necessary, within their right of 
way.” 

Counsel for the respondents argue that the order of the 
district judge deprives their client of his property with- 
out due process of law, whereas the relator’s counsel 
urges that the judgment compels the performance of a 
duty imposed by the legislature in the exercise of the 
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police power. There is nothing in the record {0 indicate 
that the mill to which the raceway is appuricnant is a 
toll mill, that any right exercised in operating it was ac- 
quired hy the exercise of the right of eminent domain, or 
that the respondents’ business is affected in any manner 
with a public interest. Prior to the date the mill and its 
appurtenances were constructed and a weler right was 
vested in the respondents’ grantors, the levisiniure had 
not announced the policy of the state to dedicate all un- 
appropriated water in the naturel siresins to the use of 
the public, nov had it vested persons, natural or cormorate, 
with the power of eminent domain with respect to the 
appropriation and application of water for all beneficial 
purposes. If we adopt the areument of relitar’s counsel 
we shall hold that the legislature had power, and in- 
tende:l, to compel a natural person not exervivine a fran- 
chise or conducting a business affected with a public in- 
terest, and whose property rights vested years before a 
highway was laid out over his prem ses and prior to the 
enactinent of the statute, to construc: and keep in repair 
a bridge forming part of the public way where it inter- 
sects his raceway. Counsel for the reteter suseesis that 
in State v. Chicago, B. d Q. R. Co., 29 Noh. [i2, this court 
held the statute to be a valid excreise of {he police power, 
and that it applies to highways laid out aeross a reflway 
subsequent to its construction. Tt will be notieed that 
Judge NorvaL, in his well-reasoned opivion in that case, 
bases his conclusion upon the right of the les atbuve to 
impose burdens upon public service corpavatiuns in e.tdi- 
tion to those specifically mentioned in thely elerters, but 
reasonably necessary for the protestion of their patos, 
The decision is supported by sound reason and exeelent 
authority. Chicayo, B. & Q. R. Co. v. Chicago, 166 U. 8. 
226. 

It is a matter of common knowledee that every part of 
a roadbed used for railroad purposes musi be properly 
constructed and carefully maintained to invare the safety 
of persons upon the carriers moving traias, and that to 
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permit the highway authorities to assume jurisdiction 
over the construction and reparation of railway cross- 
ings would invite disaster and death. But at the inter- 
section of a raceway and an ordinary higlway no such 
condition obtains. Highways must, and frequently do, 
cross natural streams. There is no danger peculiar to 
the use of a bridge spanning an artificial watercourse that 
does not apply to a like use of a viaduct over a natural 
stream. The public authorities are better equipped to 
construct and repair bridges than are individual millers 
and ditch owners, so that the reasoning of Judge NorvaL 
does not apply to the instant case. 

Independently of the statute, the miller’s liability in 
case his raceway crosses a highway laid out before the 
raceway is constructed is well established. In that event 
he should reunite the way by the construction of a bridge 
and thereafter keep it in repair. City of Lowell v. Pro- 
prietors of Locks & Canals, 104 Mass. 18; Kyler v. County 
Commissioners, 49 Md. 257; Woodring v. Forks Town- 
ship, 28 Pa. St. 355; President and Trustees of West Bend 
v. Mann, 59 Wis. 69; State v. Lake Koen N., R. & I. Co., 
63 Kan. 394; Trustees of Burton Towaship v. Tuttle, 30 
Ohio St. 62. But if the highway is laid out over au arti- 
ficial waterway theretofore constructed, the proprietor of 
the canal, unless bound by the terms of a franchise or 
private contract, is under no duty to construct or repair 
a viaduct in the highway and over the waterway. Perley 
uv, Chandler, 6 Mass. *454; City of Oswego v. Oswego 
Canal Co., 6 N. Y. 257; Morris Canal & Banking Co. v. 
State, 4 Zab. (N. J.) 62; City of Denver v. Jullen, 7 Colo. 
845. If the legislature, under the circumstances of this 
case, may force the respondents to construct the bridge in 
question, it can compel the proprietor to construct and 
maintain bridges over creeks and other natal water- 
courses upon his premises should the public authorities 
lay out and open a public highway through his land so as 
to cross those streams, and it may further impose upon 
him the expense of grading and keeping in repair the 
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highway wherever it traverses his land and without re- . 
gard to special benefits bestowed. It must be remem- 
bered that, if those burdens are properly laid in the ex- 
ercise of the police power, the landowner cannot, as a 
inatter of right, demand reimbursement. We shall not 
say that the legislature may or may not provide by gen- 
eral stutule that such burdens may -be iinposed upon the 
individual, but, if the public authorities assert that the 
landowner owes that duty, they should cite a statute that, 
fairly considered, leaves no reasonable doubt in the mind 
coucerning the indiyidual’s obligation. 

It will be noticed that the act commands the persons 
therein described to construct and repair crossings 
“within their right of way.” Giving effect to all of the 
language einployed by the lawmakers, it would fairly 
seem that the stutute does not refer to the owner of a 
private mill whose title to the land through which his 
raceway is excavated is in fee simple, subject to a imere 
easement in favor of the public. The relator therefore 
has not made out a case agaiust the respondents. 

The judgmeut of the district court is reversed and the 
cause remanded for further proceedings, 


REVERSED. 


Sup A. Cox, APPELLEE, V. CHICAGO & NORTHWESTERN 
RAILWAY COMPANY, APPELLANT, 


FILep JUNE 10, 1910. No. 16,002. 


1. Railroads: FrxctNc STATION Gnounps: NEGLIGENCE. A railway 
company is not chargeable with negligence for failing to fence 
its station grounds in a village, where it is not required by stat- 
ute to do s0. 


2. >: ———: Kirimne ANIMALS: NEGLIGENCE. In an action 
against a railway company to recover the value of animals killed 
by a train on defendant’s track, proof that the train was at the 
time running at a speed of twelve miles an hour through an 
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unincorporated village, where the fencing of tracks was not 
required by statute, is not of itself evidence of negligence. 


In an action against a railway 
company to recover the value of animals killed by a train on 
defendant’s track, the mere fact of killing is not sufficient to 
establish negligence on the part of those in charge of the train, 
where the animals were killed on station grounds, the fencing 
of which was not required by statute. 


APPEAL from the district court for Pierce county: © 
‘ANSON A. WELCH, JupGE. Reversed. 


Burt Mapes, B. T. White, C. C. Wright and B. H. Dun- 
ham, for appellant. 


Fred H. Free and K. W. McDonald, contra. 


Rosa, J. 


A short distance west of the station at Foster, Pierce 
county, a train operated by defendant on its railway 
struck and killed a colt October 27, 1905. In November 
following a cow was killed near the same place in the same 
manner. Plaintiff was owner of both animals, and in a 
suit against defendant for their value recovered a judg- 
ment for $104.70. Defendant has appealed. 

In the petition the negligence imputed to defendant 
was its failure to maintain proper fences and cattle-guards 
and to stop its trains in time to avoid injury to plaintiff's 
stock. Defendant answered that plaintiff’s loss, if any, 
was due to her own negligence, and not to any negligence 
on part of defendant. The answer contains the further 
allegation that the animals went upon defendant’s prem- 
ises and were killed on its station grounds, where it was 
not required to maintain fences or cattle-guards. Foster 
is an unincorporated village. Main street runs north 
and south and crosses defendant’s railway and station 

“grounds diagonally at the east end of the station. Front 
street crosses Main street from southeast to northwest, 
runs parallel to the railway, and is the northern boundary 
of the station grounds. The village is immediately north 
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of the railway tracks, and in 1905 contained two general 
stores, a livery barn and other places of business. De- 
fendant in addition to its main line inaintained a switch 
track 1,800 feet or more in length. The station is located 
between the tracks about the same distance from each of 
the switch connections with the main line. Defendant 
kept an agent constantly at the station. On the station 
grounds there were corn cribs, an elevator and stock-yards. 
Six daily trains passed Foster, all stopping except a 
through freight which usually stopped also. The side- 
track was used daily for switching purposes. During 
1905, 237 cars of freight were received or shipped. The 
stock-yards were northwest of the station on Front street, 
with the east end about 100 feet from Main street. East 
of the stock-yards on Front street and on Main street the 
station grounds were open. Defendant had, however, con- 
structed a wire fence from a shed at the west end of the 
stock-yards to the west end of the station grounds on the 
northern boundary. Negligence in failing to maintain 
fences and cattle-guards is alleged by plaintiff as follows: 
“Defendant negligently permitted its fences at the north 
end of a shed built and attached to the northwest side of 
the stockyards in Foster, an unincorporated village in 
Foster precinct, Pierce county, Nebraska, to be and be- 
come in a defective condition in this: That it permitted 
the said fence to become detached from said shed, and to 
remain so detached; that said defendant company failed 
to put in a cattle-guard where the said fence stopped.” 
There is no definite or positive testimony showing where 
the animals came onto defendant’s premises, but plaintiff's 
position is, and there is some proof of tracks tending to 
show, that they entered at the gap in the fence west of the 
shed, though there is also evidence of tracks coming from 
the direction of Main street. Both animals were found 
between the main track and the switch track, the colt 
about 150 feet west of the station, and the cow 50 feet or 
more still farther west. In any event, they entered from 
a platted part of the village, either from Front street 
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through the gap or from an open street abutting on the 
station grounds. The statute requiring railroad com- 
panies to fence their tracks contains the following excep- 
tions: “Except at the crossings of public roads and high- 
ways and within the limits of towns, cities, and villages.” 
Comp. St. 1909, ch. 72, art. I, sec. 1. Within the mean- 
iug of these exceptions defendant was not required by 
statute to fence its station grounds at Foster, where plain- 
tiff’s animals entered, or where they were killed, and con- 
sequently was not liable for damages for failing to do so. 
The trial court, nevertheless, submitted that question to 
the jury, and in doing so erred to the prejudice of defend- 
ant. 

The question of defendant’s negligence in operating its 
trains was also submitted to the jury, and this is assigned 
as error on the ground there was no evidence of such neg- 
ligence. There is uncontradicted testimony that the cow 
was killed by a special train in the evening, after dark, 
and that the colt was struck in the morning, before day- 
light. There is no proof that the speed of either train 
exceeded twelve iniles an hour at Foster, and this of itself 
did not show negligence. Burlington & M. R. BR. Co, v. 
Wendt, 12 Neb. 76. The mere killing of the animals was 
not evidence of negligence on the part of defendant. 
Starke v. Chicago, B. & Q. R. Co., 82 Neb. 800; Burling- 
ton & M. R. R. Co. v. Wendt, 12 Neb. 76. The evidence is 
insufficient to support a finding that defendant was negli- 
gent in operating its trains or in failing to stop them 
before striking the animals, and that question should not 
have been submitted to the jury. 

For the errors pointed out, the judgment of the district 
court is reversed and the cause remanded for further 
proceedings. 

. REVERSED. 
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RoBerRT MITCHELL, APPELLEE, V. ISAAC G. GRIFFITH ET AL 
APPELLANTS. 4 
Firemen June 10, 1910. No. 16,087. 
Deeds: REFORMATION; MtrvaL Mistake, A deed may be reformed to 
include omitted lands purchased by grantee, where it is shown 
by clear and convincing evidence that the omission resulted from 


a mutual mistake, and that the deed, when thus reformed, will 
express the intention of the parties at the time it was executed. 


APPEAL froin the district court from Dawes county: 
WILLIAM H. Wesrover, JUDGE. Affirmed. 


Justin BF. Porter, for appellants. 
Albert W. Crites, contra. 


Rosr, J. 

By deed dated April 24, 1901, Tsane G. Griffith and 
wife, defendants, conveyed to Robert Mitchell, plaintitf, 
1,240 acres of land in Dawes county. This is a suit bv 
plaintiff to reform the deed by inehiding in the convey- 
ance an additional quarter-section owned at the time by 
defendants, situated half a mile from the main tract, and 
deseribed in the record as the “Godfrey land.” The dis- 
trict court granted the relief sought by plaintiff, amd de- 
fendants have appealed. 

The deed was reformed on account of a mutual imis- 
take in omitting the Godfrey land. The controlling ques- 
tion presented is the sufficiency of the evidence to justify 
the decree. Some time before the deed was executed 
Griffith herded sheep for plaintiff in Wyoming, bought a 
large number of ewes from his employer on credit, and 
brought them to Dawes county. He testified he bought 
the lands to provide pasturage for sheep. At one time 
he took plaintiffs sheep on the shares. At another time 
he and plaintiff were partners in the sheep business. His 
ventures proved to be disastrous. As a result he owed 
plaintiff over $2,000, and wanted to sell him the ranch to 
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square accounts. The deed in controversy was drawn in 
the office of Reynolds & Slattery at Chadron. Reynolds 
testified that Griffith came to the office and said he had 
sold the ranch to plaintiff, and that he gave descriptions 
of the different quarter-sections and pieces of land, saying 
they contained all the land he had. Slattery testified he 
drew the deed which was finally executed; that the God- 
frey land was included in the transaction and was pur- 
chased with the other tracts; that Griffith told him to 
prepare a deed conveying to plaintiff all the land he had; 
that in the fall of 1907, when notified of the mistake, he 
promised to give plaintiff a quitclaim deed for the pur- 
pose of correcting it. A ranch hand testified that after 
the deed was executed he helped to dig a well on the 
Godfrey land, when in plaintiff’s employ, and was assisted 
hy Griffith who said he had sold out “and didn’t have any 
more Jand than a jack rabbit, or something of that kind.” 
Plaintiff testified that the Godfrey land was included in 
the purchase; that the purchase price was paid; that none 
of defendant’s land was reserved; that during the nego- 
tiations, or afterward, Griffith turned over to him a num- 
her of deeds aud other papers relating to the lands pur- 
chased, and that among them there was a deed to the 
Godfrey land, in whieh Griffith was grantee; that he never 
learned of the omission until told of it by an abstracter 
who was employed in 1907 to make an abstract of title. 
Defendants testified that the lands sold were in a con- 
tiguous body, and did not include the Godfrey land which 
was half a mile from the other tracts; that they did not 
sell it; that one quarter-section described in the deed was 
the family homestead of defendants, and in lieu thereof 
the Godfrey land was reserved; that it was not ineluded 
in the transaction; that if was properly omitted from the 
deed, and that Mrs. Griffith would uot join in a convey- 
ance with the Godfrey land included. Plaintiffs testi- 
mony of a different import was contradicted by defend- 
ants. They were unable, however, to refute proof of the 
following facts: Defendants left the neighborhood after 
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the sale and never again had possession of the Godfrey 
land. They never afterward made any improvements on 
it, and never paid the taxes or received any income from 
it. Plaintiff redeemed the Godfrey land from a tax sale, 
and thereafter paid the taxes on it and used it the same 
as the other tracts. On the record presented, the proof 
of the mutual mistake is clear and convincing, and the 
evidence shows that the deed as reformed expresses the 
intention of the parties at the time it was executed. The 
finding here is the same as that of the trial court. 

Some complaint is made of errors in admitting evi- 
dence, but the case was tried to the court without a jury, 
and the conclusion announced is based wholly on evidence 
properly admitted. It is therefore unnecessary to con- 
sider assigned errors in the rulings on evidence. 


AFFIRMED. 


Boyd BURROWES, APPELLEE, V. CHICAGO, BURLINGTON & 
QuINCcY RAILWAY COMPANY, APPELLANT. 


Firep JonE 10, 1910. No. 15,846. 


1. Courts: Decisions: REvmw or Evipence. In considering an 
assignment that the Judgment of the lower court is not sustained 
by the evidence, an appellate court ig not required to set out and 
discuss the evidence in extenso. It is sufficient if the opinion 
fairly reflects the evidence material to a decision upon such 
assignment. 


%. Carriers: SHIPMENT oF Goops: LrAsmiTy. When a shipper surren- 
ders the entire custody of his goods to a common carrier for 
immediate transportation and the carrier so accepts them, the 
liability of the carrier as a practical insurer of the safe delivery 
of the goods at once attaches; but such liability does not attacn 
until the goods are unconditionally surrendered by the shipper 
and accepted by the carrier. 


3. Rehearing Denied. Our former opinion adhered to. 


OPINION on motion for rehearing of case reported in 
835 Neb. 497. Rehearing denied. 


VoL. 87] JANUARY TERM, 1910. 143 


Burrowes vy. Chicago, B. & Q. R. Co. 


Fawcett, J. 


A reargument was allowed upon a motion for a rehear- 
ing. Counsel for plaintiff vigorously assails our former 
opinion (85 Neb. 497) upon the ground that “the opinion 
does not reveal the facts.” This is a serious charge, but 
a careful reexamination of the record shows it to be with- 
out foundation. That the opinion does not mention and 
discuss all of the testimony will be conceded in any case, 
but the opinion in the case at bar fairly reflects all of the 
material evidence in the record. This was sufficient. The 
gravamen of counsel’s complaint is that the opinion does 
not show that al] of the goods which were to go as freight 
had been loaded, and that the goods yet to be loaded were 
such as were to go as baggage. The fact, even if it had 
been undisputed (which is not the case), that all of plain- 
tiff’s property which was to go as freight had been loaded 
and that only such as was to go as baggage remained to 
be loaded, is immaterial, for the reason that, under plain- 
tiffs arrangement with defendant’s agent, it was all to 
be loaded by plaintiff in the same car—the one which had 
been switched onto the side track for plaintiff's accom- 
modation. It was entirely at plaintiffs pleasure when 
he would load it. The only requirement was that, if he 
desired to have the car attached to the passenger train 
which was to leave the station at 9:31) on Monday morn- 
ing, he must have the loading completed before that time. 
The defendant was accommodating him in setting apart 
for his use a freight car and in agreeing to attach such 
freight car to its passenger train. No trains pass through 
Loup City on Sunday. It is apparent that the agent of 
the defendant was not required to be at the station on 
Sunday. He lef ‘own in the forenoon, having previously 
advised plaintiff that he was going to do so. On the even- 
ing before, he had the engine of a passing freight train 
switch the freight car onto a side-track, and on Sunday — 
morning, hefore leaving town, advised plaintiff, through 
one of plaintiff’s employees, as to the location of the car. 
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During the afternoon of Sunday, plaintiff and his men, 
with the aid of a drayman, loaded a portion of his 
stuff, keeping out the sleeping tents and cook tent, the 
gasoline cook stove and cooking utensils, and certain 
bedding for use that night, intending to load them into 
the car before train time next morning. No report was 
made to the agent of what had been done. Plaintiff was 
unable to even state whether or not the car dour had been 
closed. The drayman, it is true, testified that he helpe? 
to push the door shut when they got the stuff in Sunday 
afternoon, but it was not locked, or sealed, or precautions 
of any kind taken to guard the car against tramps, thieves, 
or other evilly disposed persons—a condition which, as 
shown by the testimony of defendant’s agent, would not 
have been permitted to exist had delivery been made. 
About 5 o’clock the next morning, before plaintiff was 
awake, the car took fire and was burned. No arrange. 
nents had been made for tickets, no money had been pai: 
to the company, the agent had no knowledge that any 
thing was in the car, no weights had been furnished de 
fendant’s agent by plaintiff, nor any way bill made out. 
nor anything done which would indicate even an attempi 
at delivery of the stuff that had been loaded to the defend 
ant company. The car was not yet ready for shipment. 
It was not under the control of defendant. Defendant 
would have had no right, at the time of the fire, to 
have coupled on to the car and hauled it to its proposed 
destination. Plaintiff still had the right, if he saw fit, to 
remove all his stuff from the car the next morning and 
decline to ship at all, or he might decide not to go on the 
early train, but to wait for the next and later train. The 
case is not like one where freight is delivered to a railroa:: 
company or loaded upon a railroad company’s depot plat- 
form for immediate shipment. If such had been the case 
here, clearly the defendant would have been liable, but 
we do not see how it can be said that plaintiff's goods had 
been delivered to the company for immediate shipment 
until they had all been loaded and the company notified 
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of that fact. Both of these important elements are want- 
ing. The writer has very serious doubts as to whether 
even the liability of a warchousenuin attached to defend- 
ant by what had been done by plaintiff at the time of the 
fire; but, be that as it may, it is clear that no liability as 
a common carrier had yet attached. 

Counsel for plaintiff refers to Chicago, B. & Q. R. Co. v. 
Powers, 73 Neb. 816 cited in our former opinion, and 
says that he is satisfied with the law therein announced. 
In that opinion the court, speaking through Mr. Cowmis- 
sioner OLDHAM, said: “It is also clearly shown that the 
owners of the cattle intended to take the stock out of the 
pens in the morning, to feed, water and range thei until 
about 10 o’clock. We think the rule well established that, 
when a shipper surrenders the entire custody of his goods 
to a common carrier for immediate transportation, and 
the carrier so accepts them, the liability of the carvier as 
a practical insurer of the safe delivery of the goods at 
once attaches. Kansas City, P.& G. R. Co. v. Barnctt, 69 
Ark. 150, 61 S. W. 919. But,-we think it equally well 
settled that such liability does not attach until the goocts 
are unconditionally surrendered by the shipper and ac- 
cepted by the carrier.” We think that decision decisive 
of the case at bar. There had not been an muconditional 
surrender by the shipper and an acceptance by the car- 
rier in the present case. Hence, under the rule there an- 
nounced, no liability had attached. Then, again, we are 
unable to see any difference between an arrangement by 
which one shipper is privileged to take stock out of the 
pens in the morning, for any purpose, prior to shipment, 
and an arrangement that another shipper is to have the 
right to keep out part of his shipment until the next morn- 
ing before loading. Tere could not, in the very nature 
of the case, be an unconditional surrender until the final 
loading in either case, and a final delivery to the carrier. 

Our former judgment is clearly right, and is adhered to. 


REHEARING DENTED. 
13 
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WILLIAM L, SHACKLEY ET AL., ADMINISTRATORS, APPEL- 
LANTS, V. ANNIE B. HOMER BT AL., APPELLEES. 


Farep Jung 10, 1910. No. 16,012. 


1. Wills: Consrrucrion: VESTED Estate IN FEE: DEFEASANCE. Where 
real estate ig devised to executors, to be held by them in trust 
until C shall attain the age of 25 years, when the same shall be 
conveyed to him in fee, with a devise over, in the event of C’s 
death rior to attaining such age, to C’s widow and children, if 
any, and, if none, then to C’s mother, and brother and sister of 
the full LJood, this will confer on C a vested estate in fee simple, 
subject tc the prior chattel interest given to the executors, and 
also subject to defeasance in the event of his death before attain- 
ing such age. 


2. Mortgages: FoxEcLe@SURE: PARTIES: JURIspIcTiIon. And in such a 
case, in a suit brought to foreclose a mortgage upon the real 
estate so devised, executed by the testator in his lifetime, where 
the probate of the will is being litigated, so that the executors 
named have not qualified, and no administrators c. t. a. have been 
or could be appointed in their stead, the’service of summons upon 
C and uson all persons then living who would take the devise 
over in the event of C’s death prior to his attaining the age of 25 
years, an‘l upon the widow and heirs at law of the testator, and 
upon the special administrator of the estate of the testator, con- 
fers upon the court jurisdiction over the said real estate and 
the title thereto, and of all parties in interest in said real estate 
and title. 


3. > ——--—: Repemption. And the confirmation of a sale under 
a decree in such suit, and the execution and delivery of a sheriff’s 
deed for the real estate involved therein, will bar all equity of 
redemption of the defendants so served and will pass to the 
grantce in said deed all interest and title in and to said real 
estate owned by the testator at the time of his decease. 


AvreaL from the district court for Douglas county: 
Howarp KENNEDY, JUDGE. Affirmed. 


Henry E, Macwell, for appellants. 


William Baird & Sons and HE. H. Scott, contra. 
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Fawcert, J. 

Harrison W. Cremer died June 8, 1896, in Douglas 
county, leaving a last will and testament, the parts ma- 
terial to this inquiry being as follows: 

“Ttem 2. I give and bequeath to my executors, herein- 
after named, and their successors, the following described. 
real estate, situate in the county of Douglas, Nebraska, to 
wit: Lot seven (7) and the west twelve (12) inches in 
width of the south half of lot eight (8) in block one hun- 
dred and thirty-six (186), lot one (1), in block fifty- 
seven (57), and lot five (5) in block forty (40), all in the 
city of @maha aforesaid, together with all and singular 
the buildings and appurtenances thercunto belonging; in 
trust, however, for the objects, uses and purposes follow- 
ing, that is to say: That until such times as they shall 
convey said several lots or parcels of real estate as herein- 
after directed, they shall manage and control the same to 
the best advantage of my estate and of said realty, leasing 
the same to the best advantage, collect rents, pay all law- 
ful taxes, make all necessary repairs, effect reasonable in- 
surnnce on the buildings, and do all things else requisite 
for the due preservation and care of the property. If the 
buildings upon either of the three parcels of ground shall, 
during the time they are in charge of my executors, be 
destroyed, or damaged by fire, or otherwise, they must 
rebuild or repair the same as soon as possible, and to that 
end, if the funds realized from the insurance upon the 
destroyed or injured building, or other available means, 
shall be inalequate for that purpose, they may borrow 
such additional sum as may be required, and secure the 
payment thereof upon the particular property whereon 
it is to be expended, by a mortgage to be by them duly 
executed, but not for a credit extending beyond the time 
when it is to be finally conveyed by them in fee as herein- 
after directed. Out of the income of said three parcels of 
real estate (which is to be considered as a joint fund), in 
addition to the expenditures contemplated above for its 
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preservation and care, I direct the payment of eI! fterest 
as it shall mature, upon any mortgage inci: : oie rest- 
ing thereon, the several bequests herein made of money to 
my wife, and my sons and daughters, end the balance 
thereof they shall deposit in the Omaha Naticual Bank, 
upon the best terms that can be made as to interest 
thereon, as and for a sinking fund, which, in the order, 
and at the several times fixed herein for the conveyance 
of sail several parcels of real estate to certain of my 
heirs, and to the full extent that it has then acerued, shall 
be app led toward the payinent of any incumbrence then 
resting on the particular piece of property then to be eon- 
veyed. If auvy mortgage indebtedness resting on either 
of said parcels of real estate at the time of ney decease 
shall mature while my executors are in charge thereof, I 
direct them to replace or extend the same by a new loan, 
gecnring the payment by a morteage npon that povticular 
piece of property, but such extension or new loan niust 
not reach hevond the time fixed herein for theiv final con- 
veyance of the premises by which it Is secured.” 

“Ttem 4. Subject to the foregoing provisions respecting 
the same, [ give and bequeath to my beloved son, Leonidas 
R. Cremer, the above mentioned lot. five (5) in block forty 
(40) and to my beloved son, Cedric E. Cvenser, sid lot 
seven (7) and the west twelve (12) jnehes in width of 
the south § of lot eight (8) in bloek one hundred and 
thirty-six (136) in the city of Omaha, Nebraska, the same 
to be conveyed to them, respectively, on veaching the age 
of twenty-five vears, by my executors, by deeds duly ex- 
ecuted and delivered, so as to convey to each of them a 
good title in fee simple, but subject to whatever inenm- 
brance may be then resting thereon after the preceding 
provisions respecting the same have been complied with. 
But, in the event of the death of either of my nid sons, 
Leonidas or Cedric, before reaching the age of twenty- 
five vears, leaving surviving him a widow, or child ot 
children, then in like manner my executers stall convey 
a one-third part of the premises hereby devire:] to such 
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son to his widow and the reinaining two-thirds thereof to 
such child or children, share and share alike. If he leave 
no widow, but leaves a child or children the premises 
shall he conveyed to them, If he leave a widow, but no 
children, they shall convey to the widow an undivided 
one-third of the premises, and the residue to his mother, 
brother and sister, of the full blood, or such of them as 
shall then be living, share and share alike. Provided, 
however, that if such brother or sister shall have died 
leaving children, they shall receive the share that their 
parent, if living, would have been entitled to under this 
will. If either of my said sons, Leonidas or Cedric, shall 
so die, leaving no widow or children, then the whole of 
the estate herein devised to him shall be conveyed to his 
mother, and his brother and sister of the full blood, or 
such of them as shall then be living, share and share alike. 
Provided, further, that if such brother or sister shall 
have died, leaving issue, such issue shall have and take 
the portion that such brother or sister, if living, would 
have been entitled to hereunder.” 

Similar provisions are made by the fifth item of the 
will for the daughter Mina, with respect to the other lot. 

“Ttem 7. I do hereby nominate my friends Charles C. 
Housel, formely of said city of Omaha, but now of Chi- 
cago, Illinois, and W. B. Millard of said city of Omaha, 
to be the executors of this my last will and testament, 
having full confidence that they will faithfully carry out 
its provisions.” 

A number of questions are presented in the pleadings 
and have been ably argued by counsel, both in their briefs 
and at the bar; but the conclusion we have reached ren- 
ders it unnecessary to consider any but the one question: 
What interest, if any, did Cedric E. Cremer take under 
the will of Harrison W. Cremer, deceased? Did he take 
a present vested interest in and title to the property de- 
vised, on the death of his father, or was such devise con- 
tingent merely, so that no interest or title would ever 
vest in him unless and until he attained the age of 25 


150 NEBRASKA REPOUTS. L VoL. 8+ 


Shackley vy. Homer. 


years? Jlaving reached such conc}rsion, it is unnecessary 
to set out in ertenso the allegations of the pleadings. It 
will be sufficient to an understanding of the case to state 
that the two gentlemen named in the will as executors 
never qualified as such; that shortly after the death of 
the testator, and while a contest of the will was still 
pending, the Omaha Loan & Trust Company brought 
suit in the district court for Douglas eennty to foreclose 
defaulicd interest coupons upon a $10,000 mortgage 
which had been executed and delivered to it by Harrison 
W. Cremer in his lifetime. The principal mortgage at 
the time oft such foreclosure was held by the defendants 
Anna Ti. Tomer and Marearet H. Davis, under an assign- 
ment from the said loan and trust company. In the fore- 
closure suit referred to, the trust ecompmuy made defend- 
ants: The devisees named in the fourih and fifth items 
of the will; the widow and all of the heirs at law of Har- 
rison W. Cremer, deceased; Housel and Millard, nained 
as executors in the will, and William Wallace, who had 
been appointed special administrator. All of said parties 
were duly served with summons. ‘Phis inclided all of 
the persons then living who would take (he devise over in 
the event of the death of Cedric E. Cremer, without hay- 
ing married, prior to his reaching the age of 25 vears, A 
deeree of foreclosure was entered, and the property sold 
thereunder to the Omaha Loan & Trust Company. The 
sale was duly confirmed, and a sheriff’: deed issued to 
said company. The company subsequently conyeved the 
property In controversy to the Omaha National Bank. 
Some time thereafter, and before any administrator ce. t. 
a. had been appointed, Mrs. Homer and Mrs. Davis fore- 
closed the principal mortgage. They made defendants all 
of the pexsons who had been made defendants in the first 
foreclosure, with others. Service of summons was duly 
had upon all of such defendants, and a decree of fore- 
closure entered. The premises were sold under such de- 
cree to said Homer and Davis. The sale was duly con- 
firmed, and a deed issued to them therefor. Subscyuently 
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thereto the plaintiffs, William L. Shackley and Edward 
S. Flor, were appointed administrators, with the will an- 
nexed. After having duly qualified, they instituted this 
suit. 

The prayer of the petition is that an account be taken 
of the rents and profits collected hy defendants since Au- 
gust 29, 1896; that plaintiffs be permitted to redeem from 
said mortgage; of the amount necessary to be paid in 
order to make such redemption; that defendants be re- 
quired to acknowledge satisfaction of said morigage upon 
the records of Douglas county and deliver to plaintiffs 
possession of said real estate; that the cloud cast on 
plaintiffs’ title to said real estate by said slicriff’s deeds 
be removed, and for such other and further relief as 
justice and equity may require. The district court found 
that the facts alleged in the petition and disclosed by the ~ 
evidence fail to show that the plaintiffs have any equi- 
table rights in and to the premises in controversy, and 
dismissed their suit for want of equity, with costs. 

Plaintiffs contend that the law gives the property in 
fee simple to the executors “and their successors” in 
trust; that Cedric E. Cremer never had any title, legal or 
equitable, to the property; that the trusts imposed by the 
law are annexed to the office of the executors, and not to 
the persons nominated as executors in their individual 
character; that Charles C. Housel and Willard B. Mil- 
lard, having failed to qualify, never became execntors and 
did not take title to the property; that upon the appoint- 
ment and qualification of appellants as administrators 
with the will annexed, they were vested with the fee title 
to the property in trust for the uses, objects and purposes 
specified in the will; that appellants’ title relates hack to 
the death of the testator; that the owner of the fee title 
to the property was not before the court in either of the 
suits to foreclose the mortgage; that the fee was not cut 
off by the decree, or the pretended sale thereunder, in 
either suit, and that appellants are, therefore, entitled to 
redeem the property from the mortgage. 
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Tle syiyputhy of the writer for the young man who 
has lost what his father doubtless thought was a valuable 
devise is such that he spent several days in an industrious 
but vain attempt to sustain plaintiffs’ contention and per- 
mit a redemption. An exhaustive examination of the 
authorities forces the conclusion that to do so would he 
to disregard the plain intention of the testator as ex- 
pressed in his will, and to give no heed to the holdings 
of many eminent courts in numerous cases decided both 
in this country and in England, where similar questions 
so often arise that in 18290 (Duffield v. Duffield, 3 Bligh 
(Iing.) 260, 811) Lord Eldon said: “In Boraston’s Cuge 
(2 Coke (Eng.) 16, 19) it appears from the margin of thc 
report, that there were then (the twenty-eighth year of 
the reign of Queen Elizabeth) one hundred and seventy 
authorities upon the same subject.” He added: “Yet the 
circumstances of this case are not precisely similar to 
those of any preceding case.” In the decisions of the 
high and able courts of a country so prolific of cases of 
a similar character, in all their varying forms, involving 
yast estates, we muy well expect to find careful considera- 
tion and elucidation of the question. 

With the provisions of the will in mind, let us see what 
the eourts of England have held. A review of the most 
noted cases, in chronological order, will be both interest- 
ing and instructive. 

In Boraston’s Case, referred to by Lord Eldon, supra, 
the will gave to Bhomas Amery and Amphillis, his wife, 
certain real estate “for eight years next after my de- 
cease,” upon certain conditions, “and after the term of 
the said eight years, the said upper part to remain to my 
executors until such time as Hugh Boraston shall accom- 
plish his full age of 21 years, and the mean profits to be 
employed by my executors towards the performance of 
this my last will and testament; and when the said Hugh 
shall come to his age of 21 years, then I will le shall en- 
joy the said upper part to him and to his heirs forever,” 
IIugh died when about the age of nine years. After his 
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death and after the death of Thomas and Amphillis, 
Philip LBoraston, as brother and heir of the said Hugh, 
entered into the lands, and demised them to William 
Ambrye. Subsequently Constance Brand and Margaret 
Davies, granddaughters of the testator, Thomas Boras- 
ton (their husbands joining) claiming that no remainder 
was vested in Hugh Boraston until he attained his age 
of 21 vears, and that forasmuch as Hugh never at- 
tained his said age, the land never vested in him, but 
remained in the heirs general, executed to plaintiff Rich- 
ard Hynde a seven years’ lease of the lands in controversy. 
Ambrye, who held under his demise from Philip, by com- 
mand of Philip, entered upon the land, and Hynde brought 
ejectment. The court sustained the contention of de- 
fendant that the executors had a good terin for 12 years, 
which was not determined by the death of Hugh, and 
held: “The case at bar is no other in effect, but that a 
man devises his lands to his executors (for the payment 
of his debts) wntil his son shall or should have come to 
his full age (of twenty-one years) the remainder to his 
son in fee; for altho’ these are adverbs of time, when, 
ete., and then, ete., yet they do not ainount to make any- 
thing to precede the settling of the remainder, no more 
than in the common ease. A man leases land for life or 
“years, and after the decease of the lessee, or the term 
ended, the remainder to another, yet it shall remain pres- 
ently; for when these adverbs refer to a thing, which 
must of necessity happen, there they make no contin- 
gency, and it is certain that evayy man must die, for 
statutum cst hominibus femel mori, and every term will 
end; for tempus edax rerum, and in the case at bar, 
certain it is, that Hugh would or might have aceom- 
plished his ave of 21 years, which are in this case of a 
will, all one in construction of law. So that these ad- 
verbs (then and whe), in our case, are demonstrations 
of the time, when the remainder to Hugh shall take effect 
in possession, as in the said cases of a lease for life, and 
lease for years, and not when the remainder shall vest; 
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quod fuit concessum per totam curiam.” And judgment 
was given that the plaintiff should take nothing by his 
bill. That case has been followed with scarcely any de- 
viation to the present day. 

In Goodtitle d, Hayward v. Whitby, 1 Burr. (Inng.) 
228, I. P. devised his lands to Thomas Hayward and 
John Bates, and the survivor of them, and the heirs of 
such survivor “in trust, that they and the survivor of 
them, his heirs and assigns, should lay out, employ and 
bestow the renis and profits of the devised premises, for 
the maintenance, education, bringing up and putting 
forth into the wovld, of Thoinas and John Hayward, sons 
of the testator’s sister Elizabeth Hayward, during their 
minorities; and when aud as they should respectively 
attain their ages of 21, then to the use and behoof of the 
said sons of his sister Hayward, the said Thomas Hay- 
ward and Joln Hayward, end their heirs, equally.” The 
testator then made the said two trustees, Thomas Hay- 
ward and Jolin Bates, his executors. Thomas Whitby 
claimed as testator’s heir at law. Thomas Hayward, the 
elder of the testator’s said two nephews, died under the 
age of 21 years, and without issue. Upon his death (his 
brother John being then under age), Whitby was by the 
trustees let. into his moiety. John, having come of age, 
brought ejectment, claiming the moiety of his deceased 
brother, as well as his own moiety. The question con- 
strued by the court was “whether this moiety of Thomas, 
the decensed brother, belongs to John Hayward, either 
as heir to his brother, or as surviving joint tenant; or 
whether it belongs to Thomas Whitby, as heir at law of 
the testator as an undevised estate.” In the opinion by 
Lord Mansfield, it is said: “Testator died. T. H. and 
J. B., the two trustees, entered into possession. Then 
Thomas Hayward, one of the two nephews and devisees 
died, under age, and without issve. Then the trustees 
let the now defendant, the testator's heir at law, into 
possession of his moiety. But it is not material what 
they did among themselves; that will not affect the right 
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of the plaintiff. The question is, ‘whether the estate 
rested immediately in the two nephews, upon the death 
of the testator, or remained in contingency, till their re- 
spective coming of age’ and, consequently, ‘whether this 
inoiety belongs to John Hayward, upon the death of his 
brother Thomas, cither as his heir at law, or as survivor ; 
or whether it descends to the heir at law of the testator, 
as being undevised.’ In the construction of wills, ad- 
judged cases may very properly be argued from; if they 
establish general rules of construction, to find out the 
intention of the testator; which intention ought to pre- 
vail, if agvecable to the rules of law. Here it is agreed 
that a fee is devised to the nephews; but it is made a 
question ‘whether it be a fee depending upon a precedent 
contingency; or, an immediate fee.’” He then laid down 
two rules, the second of which is: “Where an absolute 
property is given, and a particular interest given, in the 
meantinc, as ‘until the devisee shall come of age, etc., and 
irhen he shall come of age, etc., then to him, etc.,’ the rule 
is, that that shall not operate as a condition precedent; 
but as a description of the time when the remuinderman 
is to take in possession. And to this purpose is PBoras- 
ton’s Case, * * * where this doctrine is fully laid 
down and explained. * * * Here, upon the reason of 
the thing, the infant is the object of the testator’s bounty; 
and the testator does not mean to deprive him of it, in 
any event. Now suppose that this object of the tes- 
tator’s bounty marries, and dies before his age of 21, 
leaving children; could the testator intend, in such an 
event, to disinherit him? Certainly, he could not. And 
as to the testator’s heir at law, his heir at law is only 
to take what the testator has not devised away from him. 
But in the present case the testator takes no notice of 
this Thomas Whitby, who is indeed stated to be (but 
it doth not appear how) his heir at law. And he does not 
except any thing out of the interest he has given to his 
nephews; he only makes a trust, to be executed for their 
benefit; and devises nothing for the benefit of the trus- 
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tees, who were also his executors. And this is only a 
chattel-interest, which cannot last twenty-one years. On 
the rule in Matthew Manning’s case, here is (at the ut- 
most) only an exception, by this devise to the trustees, 
out of the absolute property given to his nephews. It is 
so plain upon the true intent and meaning of this will, 
that it is a shame to cite cases upon it. * * * So here, 
the property is absolutely given: and the limitation is 
only of the trust, Therefore, upon the whole, he held the 
present case to be: An immediate gift to the two nephews; 
with a trust to be executed for their benefit, during their 
minority.” 

The case of Bromfield v. Crowder, 1 B. & P. N. RB. 
(Eng.) 318, will be found to be a leading case very gen- 
erally cited in subsequent decisions. In that case, John 
Davenport, the testator, by his will, after charging his 
real and personal estate to the paviment of his debts, leg- 
acies and funeral expenses, directed his executors to pay 
to his nephew, the defendant Samuel Crowder, an an- 
nuity of £50 during his life, payable quarterly, upon the 
express condition that “if the said Samuel Crowder 
should at any time mortgage, sell, assign, dispose of, or 
in any manner incumber the same or any part thereof, 
then and from thenceforth the future payments of such 
annuity should cease and determine and be at an end to 
all intents and purposes whatsoever, and the same should 
be considered as if no such bequest had been made.’”’ He 
then gave to his godson John Davenport Bromfield, the 
plaintiff in the cause, the sum of £100, provided he lived 
to attain the age of 21 years, otherwise such legacy was 
not to be paid or payable. He then devised unto his wife 
Elizabeth Davenport and her assigns all his real estate 
for life. After her decease, to his cousin Joshua Rose, 
his heirs and assigns forever. He subsequently made a 
codicil revoking that part of his will which gave his es- 
tate to Joshua Rose and his heirs forever, in case he sur- 
vived testator’s wife, and gave the estate to Joshua during 
the term of his natural life in case he survived the wife, 
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“and at the decease of Mrs. E. Davenport and Mr. Joshua 
Rose, or the longest liver of them, I give all my real 
estate, of What nature and kind soever, to my godson 
John Davenport Bromfield, son of Charles Bromfield of 
St. Ann’s, Liverpool, if the said John Davenport Brom- 
field shall live to attain the age of 21 years; but in case 
he die before he attains that age, and his brother Charles 
Bromfield shall survive him, in that case I give my real 
_ estate to Charles Bromfield his brother, if he lives to attain 
the age of 21 years, but not otherwise, but in case both the 
above-mentioned boys die before either of them attain the 
age of 21 years, then I give my real estate to John Vale my 
godson, * * * and his heirs forever.” The testator died, 
leaving defendant Samuel Crowder, his nephew and heir at 
law. Subsequently to his death, a bill was filed on behalf 
of the creditors to have a portion of the estate sold to pay 
debts, which was done. Pending these proceedings, Eliza- 
beth Davenport died and on her death Joshua Rose en- 
tered into possession. Subsequently Joshua died. The 
plaintiff John Davenport Bromfield, being then an infant 
under the age of 21 years, in June following, by his next 
friend, filed his bill in chancery against the defendant, 
claiming the unsold part of the real estate, praying “that 
his right to the said real estates uyon the death of the 
said Joshua Rose might be declared.” Defendant an- 
swered, and the case came on to be heard before the master 
of rolls. Defendant contended that plaintiff had no right 
or title to the estates, because the devise to plaintiff and 
to his brother Charles and to John Vale were contingent 
remainders limited upon the estates for life devised to 
Elizabeth Davenport and Joshua Rose, and that inas- 
much as the preceding particular estates determined and 
were at an end before the events happened on which the 
said premises were to bevsome vested, such remainders could 
not then take effect, and subsequently the said estates 
remaining unsold did, upon the death of Joshua Rose, 
result and then belonged to defendant Crowder as the 
heir at law of the testator. The master of the rolls or- 
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dered a case to be made for the opinion of the judges 
upon the following question: “Whether the plaintiff 
John Davenport Bromfield, in the events which have 
happened, takes any and what estate or interest in the 
freehold estates of the said John Davenport the testator?” 

In his argument, counsel for plaintiff makes this terse 
and well-supported statement: “The law favours vested 
estates, because it dislikes estates in abeyance and con- 
tingency; and there are many cases where, from the im- 
port of the will, it should appear that the estate was in 
contingency, and yet it has been holden to be vested.” 
The opinion by Sir James Mansfield, Ch. J., after stating 
the will, said: “All the testator’s real estate is given to 
the plaintiff immediately on the death of the preceding 
devisees, if he live to attain 21; if le die before 21, and 
his brother Charles Bromfield survive, then the testator 
gives his real estate to the said Charles Bromfield, if he 
live to attain 21, but not otherwise. If both die under 
21, then he gives it to his godson, Jolin Vale, in fee. The 
plaintiff was under 21 at the time of the death of the sur- 
viving devisee, and the question is, wheter he took any 
and what estate in the freehold or copylold pyvemises? 
There does not appear to as to be any distinction between 
the freehold and the copyhold. In fact, this is an im- 
mediate devise to the plaintiff, to take place on the death 
of the two preceding devisees. If so, we must either break 
in upon the terms of the will, or give thein elfeci. In the 
- latter case, there is an end of all argument about the 
word ‘if.’ There is nothing in the will to prove that the 
testator meant the plaintiff not to take a vested estate 
unless he survived 21. Indeed, the true sense of the thing 
is, that the devisor meant him to take it as an immediate 
devise in himself, but that it was to go over in the event 
of his dying under 21. It must be admitted, that accord- 
ing to repeated decisions, no precise words are necessary 
to constitute a condition precedent in wills. They must 
be coustrued according to the intention of the parties; 
and it would be absurd, considering the various circum- 
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stances under which wills are made, to reyuire particular 
terms to express particular meanings. The apparent in- 
tention, as collected from the whole will, must always 
control particular expressions. Now the fairest con- 
struction that can be put upon this will, independent of 
authority, is, that the plaintiff took an immediate vested 
estate on ihe death of the preceding devisees, with a con- 
dition subsequent. With respect to the cases, that of 
Edwards v. Hammond is on all fours with the present. 
The circumstance of the devise over being to a stranger 
makes no difference; for it is clear that the testator meant 
no one to tuke his estate unless in the event of the plain- 
tiff dying under 21, Aidirards v. Hammond is neither op- 
posed nor weakened by uny case. No doubt the general 
meaning of the word ‘if? implies a condition precedent, 
unless it be controlled by other words. But, in this case, 
there is a variance hetween the expression and the mean- 
ing, and the case of Mdirards v. Hammond sanctions us 
in giving effect to the latter. On these grounds, we are 
of opinion that the estate vested in the plaintiff on the 
death of the preceding devisees; and the expression, ‘all 
my estate,’ is so general as to pass an estate in fee. Be- 
sides, it would be an absurdity on the face of the will, to 
construe it only an estate for life. * * * This caye has 
been areued before us by counsel, and we are of opin- 
ion that, in the events that have happened, the plaintiff 
John Davenport Bromfield takes a vested estute in fee 
simple in the freehold and copyhold estates of the said 
John Davenport the testator, determinable upon the con- 
tingency of his dying under the age of 21 yeurs.” 

In Doe d. Hunt v. Moure, 14 Hast (Eng.) 601, James 
Moore, the testator, gave “John Moore, son of my said 
cousin John Moore aforesaid, when he attuins the age of 
twenty-one years (certain real estate), to hold to him his 
heirs and assigns forever; but in case lie should die before 
he attains the age of 21 years, then I give and devise the 
last mentioned estate to his brother James Moore, when 
he attains the age of 21 years, to hold the same to him, 
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his heirs and assigns for ever. Also, I give and devise to 
the said James, Moore, when he attains the age of 21 
years (certain réal estate), to hold to him his heirs and 
assigns for ever; but in case he should die before he at- 
tains the age of 21 years, then I give and devise the four- 
last-mentioned estates to his brother Robert Moore, son 
of my said cousin John Moore, when he attains’ the age 
of 21 years, to hold to him his heirs and assigns for ever. 
Also I give and. devise to the said Robert Moore, when he 
shall attain, the age of 21 years (certain real estate), to 
hold the same to him his heirs and assigns forever; but in 
case he shall die before he shall attain the age of 21 years, 
then I give and devise the six last-mentioned estates, * * * 
to his brother Charles Edward Moore, * * * When he 
attains the age of 21 years, to hold to him, his heirs and 
assigns forever; but in case he shall die ‘before he at- 
tains the age of 21 years, then I give and: devise the said 
seven last-mentioned estates to all the daughters of my 
said cousin John Moore aforesaid, equally, share and 
share alike.’ Testator died, leaving Sarah Hunt and 
Samuel James Dawes, two of the lessors of the plaintiff, 
as his heirs at law. Upon the death of the tcrtator, John 
Moore, the defendant, and Edward Moore, in the name 
and on behalf of the said John Moore, the: son, James 
Moore, Robert Moore, and Charles Edward Moore, the 
devisees named in the will, entered into the possession 
of the seyen last-mentioned estates, and are now in pos- 
session thereof. Tle devisees John, James, Robert and 
Charles Edward Moore, the sons of the testator’s cousin, 
John, were all under the age of 21 years, Elizabeth, the 
only daughter of testator’s cousin, had attained the age 
of 21 years. The question reserved was. tvhether the les- 
sors of the plaintiff, or any or either of them, as heirs at 
law of the testator, or otherwise, take any, and what 
estate or interest in the said seven devised estates, or in 
any of them. -The opinion was by Lord Ellenborough, C. 
J. After stating the case, the opinion states: “On: behalf 
of the plaintiff, it was contended that the devisees at- 
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taining the age of 21 years was a condition prevedent to 
any estate vesting in them, and that in the meantime the 
same descended to the lessors of the plainti?, whe were 
the heirs at law of the testator, And the caves of a be- 
quest of personal estate were relied on, where it las been 
held that a legacy given to one, if or aries he shall at- 
tain 21, lapses in the event of the legatee dyiag uuder 21. 
(Citing cases.) And it was argued that there was no dis- 
tinction between devises of real and bequests of personal 
estate in this respect. But that is net so; for the rules 
by which legacies are governed are borrowed all or the 
greater part from the civil law; whereas the decisions on 
the devises of real estate have established a diferent rule; 
and, according to them, a devise to A arlen he attains 21, 
to hold to him and his heirs, and if he die under 21, then 
over, does not make the devisee’s attaining 21 a condition 
precedent to the vesting of the interest in him; but the 
dying under 21 is a condition subsequent, on which the 
estate is to be devested. (Citing cases, the last of which 
is Bromfield v. Crowder, supra, which latter case was 
affirmed in the House of Lords.) These we consider as: 
authorities precisely in point, especially the last case 
(Bromfield ov. Crowder), the pendency of which in’ the 
House of Lords was the occasion of our judgment in this 
case being deferred. To which may be added (oodtitle 
v. Whitby, 1 Burr. (Eng.) 228, (supra). These authori- 
ties were attempted to be distinguished, on the greunn 
that. they were cases of a remainder, and not of an tn- 
mediate devise, as in the ease here; but that forms no sub- 
stantial ground of distinction; the estate vests framed 
ately, whether any particular interest is carved out of 
it to take effect in possession tu the meantime, or not. 
* * * We are therefore of opinion that in this case the 
plaintiffs, who are the heirs at law of the testator, did not 
take any estate or interest In the premises so devised,” 
In Doe d. Roake v. Nowell, 1 M. & 8S. (Ing.) 327, Sarah 
Trvminer devised her freehold est: te “to my said nephew 
Jolin Roake for his life, on consideration that out of the 
14 
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rents thereof he do from time to time keep such estates 
in proper and tenantable repair, and on the decease of 
my said nephew John Noake, I devise all my said estates 
(subject to and chargeable with the payment of thirty 
pounds a year to Ann, the wife of the said Jolin Roake 
for her life * * *) to and among his children law- 
fully begotten, equally, at the age of 21, and their heirs, 
as tenants in common. But if only one child shall live to 
attain such age, to him or her, and his or hereheirs, at his 
or her age of 21; and in case my said nephew John Rouke 
shall die without lawful issue, or such lawful issue shall 
die before 21, then I devise all the said estates (charge- 
able with said annuity) to and among my said nephews 
and nieces, Miles, Thomas, John, James, and Sarah Pin- 
fold, and Susannah Longman, or such of them as shall 
be then living, and their heirs and assigns forever.” The 
testatrix died, leaving John Roake, the devisee, surviving. 
Roake was then a widower, and had no issue. On testa- 
trix’ death, he entered upon the preinises. He subse- 
qnently married and afterwards had the four lessors of 
the plaintiff, his only children. He subsequently “levied 
a fine sur conuzance de droit, etc., on the premises, with 
proclamntions to the use of himself in fee, in pursuance 
of a covenant contained in an indenture made on the 
Sth of November in that year. “wo of the lessors of the 
plaintiff were born before the execution of the indenture 
and levying the fine above mentioned. In Trinity term, 
1797, J. Roake also suffered a recovery of the premises 
to the use of such persons as he should appoint, and on 
21st May, 1802, by deeds of lease and release appointed 
the same to the defendant in fee. J. Roake was in pos- 
session of the premises, as devisee under the will at the 
date of the said indenture and fine, and died on the 13th 
of February, 1803, leaving the four lessors of the plaintiff 
him surviving, being then all infants under the age of 
21 years. The two first lessors of the plaintiff have 
since attained their respective ages of 21 years, sub- 
sequently to which and before the date of the demises 
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in this ejectment an actual and formal entry was made 
by the plaintiff’s lessors respectively upon the prem- 
ises in question for the purpose of avoiding the op- 
eration of the fine and recovery. The question for the 
opinion of the court is what interest (if any) the lessors 
of the plaintiff, the children of John Roake, or any of 
them, take under Sarah Trymmer’s will? and whether 
the fine or recovery has barred their title.’ In the opin- 
ion, Lord Ellenborough, C. J., says: “I think this case 
concluded by Bromfield v. Croirder; which was very fully 
considered. That was a devise in remainder of all the 
testator’s estate to J. D. Bromfield, if the said J. D. B. 
should live to attain the age of 21, but in case J. D. BR. 
died under 21, and C. Brownfield should survive him, then 
over; and it was resolved that J. D. Bromfield took a 
vested estate determinable upon the contingency of his 
dying under 21. After that decision came the case of 
Doe v. Moore, which was an immediate devise of the tes- 
tator’s real estate in fee to J. Moore, when he attained 
the age of 21, but in case he died before 21, then to his 
brother; and there it was held that J. Moore took a veste:: 
estate. So that it appears whether the devise be in re- 
mainder or an iminediate devise, there is no substantia! 
distinction. Here the words of the devise, after the de- 
eease of J. Roake, are to and among his children equally 
at the age of 21, but if only one child shall live to attain 
such age, to such child at the age of 21; and in case J. 
Roake shall die without issue, or such issue shall die be- 
fore 21, then over. I see nothing in this devise to dis 
tinguish it from the above cases. The consequence is 
that the children must be considered as taking vested 
remainders.” This case was appealed to the House of 
Lords, and is reported in 5 Dow (Eng.) 202, under the 
title of Rundoll v. Doe d. Roake. This report of the case 
contains elaborate arguments by counsel on either side, 
in which Bromfield v. Crowder, Doe d. Roake v. Nowell, 
Goodtitle d. Hayward v. Whitby, Doe d. Hunt v. Joore, 
supra, and Edwards v. Hammond, commented upon in 
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Bromfield v. Crowder, supra, ave all cited and discussed. 
The opinion by Lord Eldon states: “In either view of 
this case it is a case of hardship. If the fine should be 
destroyed, some of the parties’ purchasers may be damni- 
fied; and if not, then the devivees will be deprived of the 
estates. But in the view of hamdship,;we have uothing 
to do with it; and after a careful consideration of the 
special verdict, and all that appears within the four cor- 
ners of the instrument, the nature of the cave, the oe thori- 
ties, and effect of the whole of the will, it is wy humble 
opinion that this judgment ought to he affimmed.” 

Phipps v. Ackers, 9 Cl. & Fin. (Eng.) *588, is another 
House of Lords case, and is a leading case, very gener- 
lly cited in subsequent decisions. In that case the syvlla- 
bus reads: “A testator gave all his real and personal 
estates to trustees; and as to lis lands at W., which he 
held in fee simple, he directed that the trustees should 
stand seised thereof, in trust to convey the sine te G. H. 
AY, Swhen and as soon as he should attain his age of 
21 years’; but in case he should die before he attained 
that age, without leaving issue of his hody, then that the 
said lands at W., given and devised to hin, should sink 
into the residue of the testator’s real and personal 
estates; and he gave the residue to J.C. Ad the testator’s | 
death G. H, A. was only 12 years of age. “eld, that an 
equitable estate in fee in the lands at W. vested in G. TI. 
A. inunediately on the testator’s death, liable to be de- 
vested in the event of his dying under 21 without leaving 
‘ssue of his body.” 

At the time of the testator’s death, his heneticiary, G. 
Hl. Ackers, was about 12 years of age. He attained his 
age of 21 years in 1833. Two years prior thereto, Mus. 
Phipps, the plaintiff, testator’s heiress at law, filed a bill in 
chancery against the acting trustee and G. H. Ackers, and 
others, stating the will, and also that the rents received 
by the trustee amounted to a considerable sum. The bill 
prayed, among other things, that it might be declared 
that plaintiff was entitled to the rents and profits from 


Vot. 87] JANUARY TERM, 1910. 165 

Shackley Y. Homer. 
the death of the testator until such time as G. H. Ackers 
should attain 21 years of age.. A demurrer to the bill for 
want of equity was allowed. The report contains elabo- 
rate argument by counsel on either side. (Citing sub- 
stantially all of the cases above noted, with others.) 
Counsel for G. H. Ackers, in their argument, say: “If 
G. H. Ackers should die under 21 and without issue, the 
Wheelock estate was to pass to the residuary devisee, 
James Coops; but if G. H. Ackers attained 21, the trus- 
tees were to convey the estate to him; or if he died under 
21, leaving issue, the issue were to take it; and yet it is 
contended that this was not a vested estate. It is suffi- 
cient to look at the will, without the aid of cases, to see 
that this was a vested estate, because it is manifest that 
the ancestor must take in order that the issue might take, 
unless. the solecism is to be supported that an heir can 
take as heir without an ancestor.” <A very terse state- 
ment, indeed, of the question. 

The opinion was delivered by Lord Ch. J. Tindal, in 
the course of which he says: “In order to answer your 
Lordships’ question, it is not necessary for us to say what 
would be the legal effect of a simple devise to A. and 
bis heirs when or if he shall attain 21, without any 
concomitant provisions calculated to show whether the 
testator did or did not mean to treat the attaining 
21 as a condition precedent. In such a case Mr. Fearne 
may be right in the opinion found among his posthumous 
works, that until the devisee attains the prescribed age, 
he takes no interest whatever in the devised lands. But 
whatever might be the true meaning of such a devise if 
it should occur by itself, there is ample authority for say- 
ing that such words may, from the context, be taken not 
to indicate the time when the estate is to vest, but to 
point out an event on the happening of which an estate 
already vested is to he devested in favor of some other 
person. And the cases on this subject appear to be re- 
solvable into. two classes: First, those in which the 
courts have relied on the circumstance that the estate, 
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prior to the attainment of the age of 21, has been 
given to some third person, either for the benefit of the 
devisee himself, as in Goodtitle v. Whitby, or for the 
benefit of some other persons to endure during the minor- 
ity, as in Boraston’s Case and Mansfield v. Dugard; and, 
secondly, those cases in which the estates are given over 
in the event of the devisee dying under 21, as in 
Edwards v. Hammond, Bromfield v. Crowder, and Doe 
d. Hunt v. Moore. The first class of cases proceeds 
on the ground that the estate given to the devisee on 
his attaining 21, is in fact only a remainder, taking 
effect in its natural order, on the determination of the 
preceding estates; and that the attaining the prescribed 
age in such a case no more imports a condition precedent 
than any other words indicating that a remainderman is 
not to take until after the determination of the particular 
estates. The second class of cases goes on the principle 
that the subsequent gift over in the event of the devisee 
dying under 21, sufficiently shows the meaning of 
the testator to have been that the first devisee should 
take whatever interest the party claiming under the de- 
vise over is not entitled to, which of course gives him the 
immediate interest, subject only to the chance of its be- 
ing devested on a future contingency. Whether the doc- 
trine on which this second class ef cases has rested was 
originally altogether satisfactory, is a point which we 
need not discuss. It is sufficient to say that it clearly has 
been established and recognized as a settled rule of con- 
struction, not only in the courts below hut also in your 
Lordships’ House, and that rule appears to us clearly to 
govern the case put to us by your Lordships: in conform- 
ity with which rule, therefore, we beg leave to state, that 
on the question put to us, we are of opinion that G. H. 
A., on the decease of the testator, took an estate in fee 
simple in the lands and hereditaments at W., subject to 
be devested in the event of his dying under 21 and with- 
out issue.” 

On further consideration of the case, the Lord Chancel- 
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lor, on behalf of the House, stated: “The testator, by his 
will, devised his estate to trustees; and with respect to 
the Wheelock estate, the estate in question, he directed 
that the trustees should stand seised and possessed of it, 
in trust, to convey and assure it to George Holland Ack- 
ers, his godson, when and so soon as he should attain the 
age of 21 years, but that if he should die under the 
age of 21 years without leaving issue of his body 
lawfully begotten, in that case the estate should form 
part of his residuary estates, which he devised to another 
person. The question is, under this devise, what estate 
George Holland Ackers took in the Wheelock estate? 
* * * The object which your Lordships had in view 
was, that the learned judges should review the cases of 
Doe d. Hunt v. Moore and Bromfield v. Crowder, and 
other cases of that class. The judges, after consideration, 
unanimously pronounce this, as their opinion, that George 
Holland Ackers took a vested estate in fee in the Whee- 
lock estate, liable to be devested in the event of his 
dying under 21 without leaving lawful issue. I am, 
for one, perfectly satisfied with that decision of the 
learned judges, and I have no doubt my noble and learned 
friends concur with me in that opinion; and the only 
question, therefore, that remains to be considered is this, 
whether a different construction should be put on this 
will, which conveys an equitable estate, from that which 
the learned judges have put upon the will as applied to a 
legal estate; or, in other words, whether the direction to 
convey makes any difference with respect to the disposi- 
tion of the property? I am clearly of opinion that it does 
not; and I agree entirely in what fell from Sir William 
Grant, in the case of Stanicy v. Stanley, that the right is 
not affected by the direction to convey, but that the con- 
veyance must conform to the right, and that the will itself 
is an equitable conveyance, until that is displaced by the 
legal conveyance which is directed to be made. I am of 
opinion, therefore, that in this case George Holland Ack- 
ers took an equitable vested estate in fee in the Wheelock 
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estate, and that it was devested on his dying under‘ the - 
age of 21 years without leaving lawful issue. The con- 
sequence of this is that the judgment oe the vice-chancellor 
must be affirmed.” 

Lord Brougham also wrote an opinion in the case, in | 
the course of which he says: ™We may then assume that 
if this devise had been to George Holland Ackers directly, 
the legal estate, the estate given, would have been vested 
and not contingent: The only question that remains is, 
whether the interposition of trustees, the trust being de- 
clared to assign, convey, and assure the. premises, (not 
to receive ‘the rents and profits—that was Stanley v. 
Stanley, but only to convey) to George Holland Ackers, 
when and so soon as he shall attain 21 years makes 
any difference, and converts the vested into a con- 
tingent interest. It was contended, that because the im- 
mediate interest is vested in the trustees, and that they 
are only directed to convey and to assign to George Hol- 
land Ackers, when ‘he is of age, the act done to entitle 
George Holland Ackers is postponed till that time, and 
his interest therefore only vests at that time. But there 
can be no doubt that the act which entitles him is the 
devise; from this he derives his interest, though an equi- 
table interest; and the only difference between his ‘case 
and that of a devisee without trustees interposed or di- 
rected to convey, is that the legal estate remains in the 
trustees during his minority, and that the equitable es- 
tate vésting in him during that minority would be de- 
vested. upon his decease under age. The inclination cer- 
tainly should always be to. make the rules of courts of 
equity conform as much as possible to the principles 
recognized at law; and I can see no reason whatever for 
dealing upon different principles with the vesting of an 
equitable and of a legal interest, in respect to the present 
question. * * * Upon the whole, I can see no reason 
to doubt that the estate, in the present case, vested im- 
mediately in George Holland Ackers, determinable upon 
his. dying under the age specified, the trustees taking an 
interest for his behoof, limited to his minority.” 


- 
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When this ease was originally commenced, G. H. Ack- 
ers, James Ackers (formerly James Coops, the devise to 
whom was to pass to him when he attained the age of 24 
vears, provided he gave security to do certain things and 
should take the surname of Ackers), and Benjamin Wil- 
liams, trustee (his co-trustee Hobson refusing to join), 
were made defendants. (Phipps v. Williams, 5 Sim. 
(Iing. Ch.) *44.) They separately demurred generally. 
In concluding his opinion, the vice-chancellor said: “The 
consequence, therefore, is that the demurrer of George 
Holland Ackers must be allowed and the demurrer of 
James Ackers mist be overruled. And as to the demurrer 
of the trustees, it should never have been put upon the 
files of the court at all”) Why not? Because the estate 
chaving vested upon the death of the testator in G. H. 
Ackers, and, the controversy between Phipps and G. H. 
Ackers and James (Coops) Ackers, involving simply the 
question of when and in whom the estate vested, it was 
a matter of no eoncern to the trustees. They were merely 
the depositories or holders of the naked legal title of the 
estate, the equitable and actual title to whieh was vested 
in their eestui que trust, the devisee named in the will. 

In a much later case (Browne v. Browne, 8 Sin. & G. 
(Eng. Ch.) 568), the high court of chancery reviews a 
number of the authorities cited, and also considers Fest- 
ing v. Allen, 12 Mees, & Wels. (Eng.) *279, cited in some 
of the ceves as supporting the doctrine of a contingent 
remainder. The vice-chancellor in the opinion savs: ‘The 
question in this case is, whether the devise in trust for 
all and every the child and children of Richard Staples 
Browne, who should live to attain the age of 21, Is, upon 
the true construction of the whole will, a contingent re- 
mainder. A devise in these terms uncontrolled by any- 
thing in the context certainly creates a contingent re- 
mainder. But in this case the words of gift are preceded 
and followed by various limitations. It has long been 
established that words of gift in a will, which taken by 
themselves would make the gift contingent, may be con- 
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trolled and qualified by the terms of the next limitation 
or by other expressions in the will, so as to justify the con- 
struction that the devisee takes an immediate, althougl 
defeasible, estate.’ In considering Festing v, Allen, 
which was a decision by the court of exchequer, the learned 
chancellor says: “The view expressed by the court of 
exchequer of the cases of Doe v. Jfoore, and Phipps v. 
Ackers, is not supported by any just appeal to previous 
decisions, or illustrated by any force of argument on 
established principles of law. On the contrary, it affects 
to discredit repeated decisions of the House of Lords, 
which have for generations governed the right to prop- 
erty on principles heretofore, and, it is to be hoped, still, 
sufficiently established, and being established not to be 
shaken without public mischief. * * * It is a rule of 
law that an estate in remainder must take effect eo 
instante that the particular estate determines; and if the 
remainder be limited on a contingency which has not 
happened when the particular estate determines, it must 
fail. To modify the intolerable hardship of defeating the 
clear intentions of testators, it is an established rule of 
construction that in deubtful cases a remainder shall, if 
possible, be construed to be vested rather than contin- 
gent. For this purpose words of contingency are as much 
as possible to be treated as referring rather to the period 
when the remainder is to become vested absolutely 
and indefeasibly, than as preventing the remainderman 
from taking any present intcrest, and thereby altogether 
losing the estate. This rule is the foundation of that long 
series of decisions in which it has been variously applied, 
from Boraston’s Case downwards. It is a rational and 
intelligible rule, repeatedly affirmed and applied by the 
House of Lords.’ The chancellor then considers Brom- 
field v. Crowdcr and Doe v. Novell, supra, and says: “In 
each of these cases (and in others of the same kind) the 
full event upon which alone, in the words of gift, the 
estate was to arise, had not taken place; yet in favor of 
the intention manifested in the more general language of 
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the gift over, the remainder was treated by the House of 
Lords as vested before the full event on which the gift 
was made to depend. * * * In the present case the lan- 
guage of the gift over in default of issue, is upon principle 
and authority suffciently large to show the testator’s in- 
tention, that the gift over should not take effect if there 
were any children (for in cases like this the word ‘issue’ 
is held to mean children) who might live to attain the 
age of 21. These words of qualification are sufficiently 
strong, unless the decision in Festing v. Allen be con- 
sidered an authoritative decision. The court of exchequer, 
indeed, declared that they did not feel much doubt (if 
they felt any doubt at all) as to that case. They did not 
affect to reconcile their decision with the decision of the 
House of Lords in Randoll v. Doe, nor with the principle 
of that case and the case of Bromfield v. Crowder; nor 
does it seem to have occurred to them that there was any- 
thing startling in treating the gift over as one to take 
effect only on the occurrence of that very event which 
would have defeated it, or on the event of there being no 
children at all. The old maxim, ‘Hx antecedentibus et con- 
sequentibus fit optima interpretatio, is a sound rule in 
the construction of instruments. To magnify words of 
contingency by a narrow and microscopic view, which ex- 
cludes the fair operation of the context, is not consistent 
with established principles of construction, or likely to 
produce any other than an erroncous result. Where the 
court of exchequer resolved to review decisions of the 
House of Lords, and to restrain and discredit, or evade 
the application of a principle established by the highest 
authorities, a profound consideration of the question 
might have been expected, and the fruits of that considera- 
tion to justify so extraordinary a course might have ap- 
peared in some overwhelming force of reasoning and 
illustration, to show that words of contingency incorpo- 
rated in a gift have a more uncontrollable force when 
applied to the description of a person than of an event. 
The reports of the two other cases, in which the decision 
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in Festing v. Alen has been followed, afford nothing to 
increase the inadequate weight of that case. It is satis- 
factory to find that there are at Jeast two subsequent 
eases in which it has not been followed, and that the 
Vice-Chancellor Knight Bruce, im the case of Riley vr. 
Garvett, preferred adhering to older authorities so often 
affirmed by the House of Lords. * * * Upon the whole, 
therefore, guided by an intelligibile principle, sanctioned 
by the highest authorities, and not shaken by any ade- 
quate weight of subsequent decision or argument, the true 
coustruction of this will seems to be that the plaintiff, as 
the only child of Richard Staples Browne, is devisee in 
fee of an estate in fee siuiple, determinable in case of his 
dying under the age of 21.) The decree must be to that 
effect.” 

We will now consider a few of the cases from our sister 
states. 

In Iughes v. Hughes, 12 B. Mon. (Iy.) 115, the will 
gave “to Charles S. Hughes, Mary E. Hughes, and Sarah 
I. Hughes, children of Richard FP. Wughes, deceased, irfiei 
they beeome of age, or marry, one tract of land, lezin- 
ning,” ete. The testator had four children and Uiree 
grandchildren living, the three latter being the children 
of Richard I’. Hughes named in ihe foregoing devise. On 
the part of the grandchildren, it was contended that, 
under the first clause, they acquired a vested interest in 
the land, with a right to take immediate enjoyment. The 
court cites and follows Doe d. Hunt vc. Moore, Doe d. 
Roake tv. Nowell, and Bromfield cv. Crowder, supra, 

In Toner, Ha'r, uv. Collins, 67 La. 369, the syllabus 
reads: “The testator bequeathed to his executors, in trust 
for his childven, certain real estate, with the following 
provision, wuong others: ‘My said executors shall have the 
management and control of said property by me devised 
to them in trust for my said children, and they ave to 
have the control and management thereof until they 
shall get married; and when any of my said children shall 
marry, with the consent of said executors, any worthy 
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person, then the part or portion of property herein de- 
vised, or the proceeds thereof, * * * shall be and become 
the property of said child so marrying, and my said ex- 
ecutors shall make the necessary conveyance thereof, so 
as to vest the absolute title in said legatee. Held, that 
the marrying of a child with the consent of the executors 
was pot a condition precedent to the vesting in him or 
her of an interest in the estate, but only a condition for 
the termination of the trust as to one so marrying; and 
that the will, considered as a whole, vested in the chil- 
‘ren, upon the death of the testator, a present equitable 
interest in the estate. Consequently, where one of the 
daughters died at the age of 22, unmarried, and be- 
queathed to B. (her fiance) all her property, personal 
and real, and all her interest in her father's estate, either 
us heir or devisee under his will, hefd, that her death 
terminated the trust as to the property bequeathed to the 
executors for her use, and they were properly decreed by 
the court below to convey the legal title thereof to B.” 
In Raney rv. Heath, 2 Pat. & TE. (Va.) 206, the third 
paragraph of the syllabus reads: “A will contained the 
following clause: ‘TI give and bequeath my estate, except 
what I shall hereinafter name, both real and personal, to 
my brother Benjamin B. Heath's children; providing 
either of them shall live to the age of 21. If neither of 
them liye to be 21, it is my desire that my sister Lilly 
Raney and my sister Barbara B. Lee’s children have it 
equally between them.’ //e/d, that the legacy to the chil- 
dren of Benjamin B. Heath vested at the death of the tes- 
tator, subject to be divested on the death of all of them 
under the age of 21, and that the same rule applied to 
both the real and personal estate?’ In the opinion, 
the court say: “That the terms of the bequest to 
the children of B. B. Weath, standing alone and un- 
accompanied with the limitation over, would have im- 
ported a contingent leaxcy as to the personalty, and a 
eontingent devise as to fhe realty, is a proposition about 
which there is no room fer doubt or difference of opinion. 


Py 
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And it is equally clear and well settled upon authority, 
that the limitation over made it, as to the land, a vested 
devise; the limitation over in the event of the death of 
all under age being considered explanatory of the sense 
in which the testator intended the devisee’s interest in 
the property to depend on his attaining the specified age, 
namely, that at the specified age it should become abso- 
lute and indefeasible. The effect of the construction is 
to convert the first words, which seem to import a con- 
dition precedent and thereby to render the devise con- 
tingent, into a condition subsequent, whereby the vested 
estate of the devisee would be divested or defeated upon 
failure to attain the age prescribed. This rule of con- 
struction as to devises is now settled and established be- 
yond the reach of cavil, by an unbroken series of concur- 
rent decisions, beginning with HMdwards v. Mammond, 
* * * followed by Bromfield v. Crowder, * * * Doe 
d. Hunt v. Moore, * * * and Phipps v. Ackers,” 
supra. 

The opinion upon this point concludes: “Upon the 
rule, then, which obtains in devises, and which I think 
ought to prevail in a case like this, in which both land 
and personalty are blended, because the rule is not only 
clearly settled and undisputed, but is in itself reasonable 
and ought to be held equally applicable to personalty as 
to land, I am of opinion that the bequest under considera- 
tion was vested and not contingent, and that there is no 
error in the decree of the court below in so declaring.” 

In Roome, Adm’, v. Phillips, 24 N. Y. 463, the syllabus 
reads: “Devise of an estate for life to the testator’s 
father, remainder to the heir-at-law and only child of the 
testator, ‘after the decease of my father, and when he 
the said child shall become 21 years of age, and be 
come married, and has children, and in case of his the 
said child’s decease before that period and after my 
father’s decease, then the said real estate’ was given over 
to other persons. Held, that the child took w vested re- 
mainder, subject to be divested only on his dying under 
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the age of 21.’ In the opinion the court say: “It 
seems to me it was the clear intention of the testator that 
his son Elisha, on the demise of John Burrows, the testa- 
tor’s father, should take the estate in fee, upon his ar- 
riving at the age of 21 years. He was also to take it, upon 
such demise, upon his marriage and having children. It 
vested in him in fee, on the death of the life tenant; and 
he was entitled to the possession on the happening of 
either of those events, subjeet to his being wholly divested 
on his dying before attaining the age of 21 years, and on 
the happening of which latter event, the devise over took 
etfect; and it only took effect on his dying before the age 
of 21.” The court then cite with approval CGoodtitle »v. 
Whitby, Bromfield v. Crowder, and Doe d. Hunt v. Moore, 
supra, 

In Kerlin’s Lessee v. Bull, 1 Dall. (Pa.) 175, the sylla- 
bus reads: “A testator devised as follows: ‘I give and 
bequeath unto my son A, when he arrives at the age of 
21 years (a certain tract of land), to hold to him, 
his heirs and assigns forever.’ Afterwards, he bequeathed 
to his wife the use and profits of all his lands, for the 
maintenance and education of his children, until his 
sons should attain the age of 21, etc. A died after 
the testator, under age, intestate, and without issue, leav- 
ing a mother, brothers and sisters. /leld, that this was 
a vested devise in A and that the estate was to be divided 
equally among his brothers and sisters.” In the opinion 
the court say: “The absolute property is given to John, 
when he should arrive at age, and the use and profits in 
the meantime to his mother, for the maintenance and 
education of all the children. This last devise is a par- 
ticular interest, and no more than a chattel interest. The 
son John was the principal object of the testator’s bounty, 
and if he had married, and died before 21 years of age, 
leaving children, he certainly meant not that this estate 
should go from them. This, therefore, was an immediate 
gift to John, though he was not to have the posscssion 
until he came of age. All the cases support this judg- 
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ment.” In like manner, we think that, in the case at bar, 
Cedric was the principal object of the testator’s bounty. 
That the testator did not intend, in the event of Cedric’s 
marriage before reaching the age of 25, that the property 
should go from his children, is evidenced ly the fact. that 
he expressly provides that it shall go to them in sue an 
event. It follows, therefore, that the devise in question 
was an immediate gift to Cedric, though he was not to 
have the possession until he arrived at the age of 25 vears, 
and that the interest of the executors was no more than 
aw chattel interest. 

The /iineis Land & Lean Co. vt. Bonner, T WM. 315, is 
a well-reasoned case on this question The opinion is by 
Sheldon, J., one of the ablest Judges who ever evaced that 
eminent court. The eighth paragraph of the syllabus 
reads: “Where lands are devised to a trustee to be held 
by him in trust until A shall attain his majority, when 
the same shall be conveyed to him in fee, this will confer 
on A a yested estate in fee shuple, subject to the prior 
_ chattel interest given to the trustee, and, conseqnently. 
on the death of A under age, the property will desceud 
to his heir at Jaw. But a devise to A when he shall 
attain the age of 21 years, standing isolated and de- 
tached from the context, will confer a contingent interest 
only.” The ninth paragraph reads: “Where a devise 
over is made dependent upon the first devisee dying before 
he becomes of age, or without issue, or aly similar event, 
the devise’ is equivident to a provision that the first donee 
shall take an immediate vested interest liable to be de- 
feated by the happening of the contingency named; and 
if it does not happen, the estate then becomes absolute 
and indefeasible’ I will not quote further from = this 
well-reasoned opinion. The opinion speaks for itself. It 
is cited with approval in /fall cv. Waterman, 220 Th. 569, 
41. R. A. n. 8. 776, 

To the same effect is Withers’ Aduacr uv. Sims, 80 Va. 
651. 

Yoesel v. Rieger, 75 Neb. 180, is also in point. The 
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syllabus reads: “Where a testator devised lands to his 
daughter in fee, but with a limitation over by way of 
executory devise in favor of her brothers and sisters, con- 
tingent upon her dying within a definite term of years 
without surviving issue, and the daughter died within the 
specified term leaving such issue, the latter succeeded to 
the estate of its mother in fee simple.” ‘he opinion is 
short and sustains the principle announced in the fore- 
going cases. 

In concluding our citation of cases, we call attention 
to Archer v. Jacobs, 101 N. W. 195 (125 Ia. 467). We 
will not extend this opinion by quotations from that 
case other than a few of the paragraphs of the syllabus: 

1. “A remainder limited to a certain person on the 
termination of a life estate vests at the same instant and 
by the same grant as the life estate, and, although the 
remainderman cannot enter upon the possession, use, or 
enjoyment of the property until the termination of the 
life estate, yet the fee, less the life estate, is in him, and 
will descend to his heirs if he dies before coming into 
possssion, or, as an estate of inheritance, nay be aliened 
by him, or subjected to the claims of his creditors.” 

3. “Courts will hold a remainder to be verted if it can 
be done without manifest violation of the intention of the 
donor.” 

4. “The uncertainty whether a remaiuderman will out- 
live the life tenancy and come into actual possession does 
not make the remainder contingent.” 

7. “A clause in a will devising property to testator’s 
grandchildren upon the death of their mother does not 
indicate an intention to postpone the vesting of the re- 
mainder to the date of the mother’s death, instead of from 
the date of testator’s death, but merely refers to the time 
when the remainderman shall come into the enjoyment 
of the estate.” 

In the light of the foregoing anthorities, it may be said 
that this rule of law and of construction that we are in- 
voking is well settled. Does the rule apply to the case 

15 


178 NEBRASKA REPORTS. (Vou. 87 


Shackley y. Homer, 


at bar? In applying the rule that “we are to sit in the 
seat of the’ testator and construe his will,” we must give 
effect to every expression contained therein, if by any 
reasonable construction we can give it meaning and legal 
effect. Sitting in that seat we find the testator consider- 
ing the uncertainties of life and the certainty of his ulti- 
mate demise. He is also considering his worldly estate 
and the natural objects of his bounty. His youngest child, 
Cedric, is only a lad of about seven years. Two other 
children are minors. How will he provide for them so 
as to secure to them a support while they are growing to 
manhood and womanhood? They should not only be pro- 
vided with the necessaries of life, but they should receive 
an education as well. While gaining an education they 
should be free from the cares of business and the manage- 
ment of property. And so he directs that the properties 
set out in the second item of his will be placed in the 
hands of executors, to be held by them in trust until such 
time as his children may reasonably be expected to have 
completed their education, at the age of 25 years, respect- 
ively, when his executors shall convey to each his or her 
respective devise; and, pending the arrival of those re- 
spective periods of time, he, by the third item of his will, 
directs that “out of the net income of the real estate 
mentioned in the next preceding item (item 2) my execu- 
tors pay the following money bequests, viz., to my be- 
loved wife, Ida Cremer, the sum of fifty dollars per month, 
monthly, from the time of my death until our youngest 
child Cedric E. Cremer shall reach the age of 25 
years; to each of my three younger children, Leonidas R. 
Cremer, Mina Cremer, and Cedric E. Cremer, for their 
education and support, the sum of thirty-three and one- 
third dollars per month, monthly, froin the time of my 
death until they severally arrive at the age of 25 years. 
If either of my said sons shall die before reaching the age 
of 25 years, leaving a widow and children, or either, the 
payments in this item provided for such son shall, after 
his death, be made to them, or such of them as shall sur- 
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vive; but if he leave no wife or child such payment shall 
cease;” and a like proviso as to his daughter Mina, fol- 
lowed by a provision for two other children by a former 
wife. Still sitting in the seat of the testator, with an im- 
partial desire to ascertain his will from the words he is 
using, the conclusion is irresistible that the children are 
the special objects of his bounty, and that he does not 
mean to deprive them of it, in any event. He not only is 
trying to secure it to them, at a time wlien they will be 
able to care for it, but gives it to their wives, or husband, 
and children, in the event of their marriage and demise 
prior to such time. 

The further conclusion is equally irresistible that he 
had no thought or intention of vesting in his executors 
anything more than such an interest—“chattel interest,” 
the supreme court of Dlinois and other eminent courts 
have termed it—as would enable them to protect and 
manage the estate until the children named should respec- 
tively attain the age when, in his judginent, they would 
be out of school and be sufficiently mature to manage it 
themselves. As said in Phipps v. Ackers, supra, their 
right “is not affected by the direction to convey, but that 
the conveyance must conform to the (their) right, and 
that the will itself is an equitable conveyance, until that 
is displaced by the legal conveyance which is directed to 
be made.” That he intended the property involved in this 
suit to vest immediately upon his death, in Cedric, sub- 
ject to the temporary provision for his mother until Ced- 
ric reached the age of 25 years, and thereafter in Cedric 
alone, is beyond the possibility of a doubt. The language 
employed to express his intention is not susceptible of 
any other reasonable construction. We therefore hold 
that, upon the death of Harrison W. Cremer, the full 
equitable title to the property in controversy vested, eo 
instante, in Cedric B. Cremer, charged with its propor- 
tion of the allowance of $50 per month to his mother, Ida 
Cremer, until lie reached the age of 25 years, subject to a 
defeasance as provided in the will in the event of his 
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death before attaining that age; and that pending the 
qualification of the executors named in the will, or the 
appointment and qualification of administrators ¢. t. a. 
in the event of the refusal or failure of such executors to 
qualify, the legal title likewise vested in him, subject to 
be nominally and temporarily divested by a subsequent 
qualification of such executors, or the appointment and 
qualification of such administrators; and that in case of 
a failure of the executors to qualify, and a f:ilure of the 
appointment and qualification of administrators ¢ t @. 
prior to his reaching the age of 25 years, his title and 
right of possession of said property would, upon his at- 
taining such age, become absolute in fee simple. 

As we have seen, the summons in the foreclosure suit 
was served upon Cedric and his mother Ida; upon Housel ° 
and Millard, named in the will as executors; upon Leoni- 
das R. Cremer and Mina Cremer, the brother and sister 
of the full blood, who under the will would take the 
devise over in the event of Cedric’s death before reaching 
the age of 25 years; upon all of the other -ivs at law 
of the testator, and upon the special administrator. This 
included every person iv esse who was in any manner in- 
terested in either the property or the title. As hus been 
shown, the executors had not then qualified. They could 
not qualify until the will was adinitted to probate. This 
could not be done until the contest proceedings then be- 
ing proseeuted were terminated. If-the will should he 
set aside, the title would be in the heirs at law; if sus- 
tained, it would be in the devisees until the executors 
qualified. If not, then it certainly was in the special ad- 
ministrator, subject to the payment of the debts of the 
deceased. Dut it is urged that the title was not in either: 
that it was in abeyance; and that the mortgagee wa: 
bound to delay its foreclosure suit until the terminatio” 
of the contest of the will and the qualification of the ex- 
ecutors; that this would not deprive the mortewoee of ity 
remedy, but would simply postpone the enforcement of 
it. But why should the mortgagee be put to such delay? 


Vor. 87] JANUARY TERM, 1910. 181 


Sbackley v. Homer, 


It may be said that lawful interest is always a sufficient 
compensation for delay in the payment of money. While 
this is true as a general rule, like all general rules it has 
its exceptions, and this seems to be such a case. The will 
contest might be prolonged for years, as such contests 
usually are. During that time the property, which it 
appears was then not of sufficient value to attract pur- 
chasers to the foreclosure sale, might depreciate in value, 
and the mortgagee be deprived of a large portion of its 
security. There are at least two reasons why we do not 
think the mortgagee waS required to wait: First, it is 
contrary to the views of this court that titles to land may 
rest in abeyance. Yoesel v. Rieger, T Neb. 180; Clurk v. 
Fleischmann, 81 Neb. 445. While this rule was not fully 
considered in those two cases, it is a rule that has been 
frequently announced, and one which we believe to be 
sound. Second, under our constitution every person is 
entitled to have justice administered without delay; and 
a mortgagor should not be permitted, in person or by his 
will, to raise a controversy over the mortgaged property 
which will delay enforcement of the mortgage in the 
event of default in payment thereof. The volume of busi- 
ness transacted in this country upon borrowed capital is 
enormous, and to hold this point as contended for by 
plaintiffs might prove to be a very serious matter. 

After carefully considering the case in all its aspects, 
we hold that the district court, in the foreclosure suits, 
acquired jurisdiction over the property and the title, and 
of all persons interested therein. 

The judgment of the district court is, therefore, 


AFFIRMED. 
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Hoosierk MANUFACTURING COMPANY, APPELLANT, Y. 
CHARLES W. SWENSON EL AL, APPELLEES, 


Firep June 10, 1910. No. 16,051. 


1. Sales: CounyvercLarms. The first and second counterclaims filed 
by defendants and set out in the opinion examined, and held that 
the general demurrergs thereto were properly overruled. 


2. Instructions, referred to in the opinion, examined, and held properly 
given. 


3. Evidence examined, and held to so clearly sustain the verdict of the 
jury as to render a discussion thereof unnecessary. 


4. Courts: Former DecIstons. Where the questions of law involved in 
a case appealed to this court have been definitely settled by our 
former adjudications, further review of such authorities is not 
required. 


AppgkAL from the district court for Douglas county: 
ALEXANDER C. Troupe, JuDGE. Affirmed. 


Crane & Boucher, for appellant. 
Baldrige, De Bord & Fradenburg, contra. 


Fawcett, J. 


Plaintiff, an Indiana corporation, brought this action 
in the district court for Douglas county to recover a 
halance of $592.35 for a lot of coats and overalls of its 
manufacture which it had sold to defendants, who are 
wholesale dealers in such goods. Defendants admit the 
purchase and receipt of the goods set out in plaintiffs peti- 
tion, but deny that they were of the value alleged; admit 
making the payments set out in plaintiff’s petition, but 
deny that there is anything due plaintiff; and plead two 
counterclaims. 

In their first counterclaim they allege, substantially, 
that the goods were purchased from samples then ex- 
hibited by plaintiff, and in reliance upon plaintiff’s as- 
surance and warranty that the goods when shipped should 
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be of certain specified color, weight and material and of 
good workmanship, and all equal to the samples then 
shown them by plaintiff; that thereafter plaintiff shipped 
to them coats and overalls on or about the dates alleged; 
that the goods so furnished and delivered were of inferior 
quality, weight, material, color, and workmanship to the 
‘samples by which the same were sold to them; that they 
were not properly cut, nor like the samples; that said 
garments were too short, the material was of less weight 
than the samples, and less than that agreed to be fur- 
nished; that said garments so furnished were worth at 
least $1 per dozen garments less than those which the 
plaintiff had agreed to furnish; that by reason of such 
breach they have been damaged in the sum of $300. At- 
tached to and made a part of their answer and counter- 
claim is a full statement of the goods so furnished by 
plaintiff, together with the number of each kind of gar- 
ment, the factory number of such garment, the price which 
defendants agreed to pay therefor providing they were 
up to sample and contract, and the fair market value of 
the garments delivered, together with the difference in the 
values of said respective items. 

In their second counterclaim they allege that on or 
about January 29, 1906, plaintiff accepted from them an 
order for 90 dozen duck coats of plaintiff's make and 
brand; that they ordered said coats for the purpose of 
reselling same, in the course of their mercantile business, 
at a profit; that plaintiff, knowing that they were order- 
ing the said -goods for such purpose, agreed to furnish 
the same at the purchase price for the respective garments 
as shown in an exhibit attached to and made a part of said 
counterclaim; that. thereafter they made resales of such 
goods to customers at a profit, and gave directions and 
orders to plaintiff to furnish the same; that plaintiff 
wholly failed and refused to furnish said goods so ordered, 
and that defendants lost, in expenses of making such re- 
sales and profits upon the goods so resold by them, large 
sums of money, aggregating $342.25; that said goods so 
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purchased from plaintiff were for plaintiff's make and 
brands and could not be filled with any other goods, and 
that defendants were thereby prevented from consummia- 
ting arrangements for such resales. Defendants attached 
to and imade ua part of said counterclaim an itemized state- 
ment giving the numbers of the goods so sold and agreed 
to be furnished, together with the respective numbers of 
each, the prices at which plaintiff agreed to sell the same 
to defendants, the prices at which defendants had made 
resales, and the respective amounts of profits upon each 
item so resold which they claim to have lost by reason of 
the failure of plaintiff to furnish said goods as ordered. 

A third counterclaim was filed, but, as the court directed 
a verdict in favor of plaintiff upon that claim, and de- 
fendants have not appealed therefrom, it need not be 
considered. ‘A general demurrer was filed by plaintiff to 
the answer, and to each of the counterclaims, all of which 
were overruled, 

For answer to defendants’ first counterclaim, after 
denying all allegations except such as were specifically ad- 
mitted, plaintilf alleged that defendants gave plaintiff 
an order for all the goods first described in said first coun- 
terclaim, together with an order for five-twelfths dozen 
of each of the garments described, and immediately after 
the giving of such order, and during the month of Febru- 
ary, 1906, plaintiff delivered to defendants said five 
twelfths dozen of each of said garments, which defend- 
ants received and accepted without complaint and paid: 
for; that thereafter, and at the times and in the quanti- 
ties stated in plaintiff's petition and in said first counter- 
claim, all the goods described therein were delivered to 
defendants, and defendauts accepted said gouds without 
complaint, placed them upon sale and sold them and paid 
a large portion of the purchase price of the same; where- 
fore defendants are estopped to claim that said goods 
described in said first counterclaim were not in accord- 
ance with the terms upon which they were purchased. 
For auswer to the second counterclaim, after the same 
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genera] denials as above set out, plaintiff alleged that on 
the said 29th of January, 1906, it received an order from 
defendants for goods to be shipped; that said order in- 
cluded the goods described in plaintiff’s petition, together 
with the goods attempted to be described in defendants’ 
second counterclaim; that in accordance with the terms 
of said order plaintiff immediately following the date of 
the same, and during the month of February, 1906, shipped 
to defendants five-twelfths dozen of each of the garments 
described in said order, which garments were accepted, 
retained and paid for by defendants; that immediately 
upon receiving said garments “defendants made unwar- 
ranted and unjust claims to this plaintiff that a portion 
of the goods so ordered and received by them, to wit, coats, 
and described in said order as 550, 520, 530, 486, 480, 484, 
516, and 518, which goods were to be shipped in August 
following, were too small; that the sleeves of the coats 
were too short, and that said coats were not as large as 
the sizes marked on same, which complaints were wholly 
unwarranted and unfounded”; that in said order it was 
ordered that the goods described in plaintiff's petition 
should be shipped as soon as possible, and that the goods 
described in said counterclaim. and set-off should be 
shipped during the month of August, 1906; that there- 
upon plaintiff did ship the goods described in plaintiff's 
petition at ihe times required by said order, and at the 
dates and in the quantities set forth in the petition, the 
purchase price heing the sum of $3,566.37, to be paid by 
said defendants; that defendants received and accepted 
said goods, and paid therefor the sum of $2,251, and 
failed and refused to pay the balance of the purchase 
price, amounting to the sum of $1,315.37, “and made un- 
founded and unwarranted claims that plaintiff was liable 
to them in damages because certain goods were not 
shipped to them, and because certain goods received and 
accepted by them were deficient in quality, and contended 
to this plaintiff that they were not liable for and would 
not pay said sum, whereby and by reason of which un- 
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founded and unwarranted complaints and refusal to pay 
for the goods theretofore received, this plaintiff was re- 
lieved of any and all obligations to ship to the defendants 
any of the goods described in said counterclaim and set- 
off, and thereby became relieved of and from all liability 
because of said order, and this plaintiff was justified in 
refusing to ship said goods’; that on November 2, 1906, 
defendants canceled said order for goods, and directed 
plaintiff not to ship the same, in which cancelation plain- 
tiff acquiesced, and thereby said order for goods became 
of no effect, and both plaintiff and defendants were thereby 
mutually relieved from any liability for and on account 
of said order; that the order for the goods above set forth 
contained the further provision: “If the production of the 
factory be curtailed by strikes or lock-outs to counteract 
strikes, or by other unavoidable occurrences, the delivery 
on this contract shall be proportioned to the whole pro- 
duction”; that during the months of May, June, July, Au- 
gust, September, and October, 1906, there were strikes 
and other labor troubles at the factory of plaintiff, which, 
together with unusual and continuous hot weather during 
the summer of 1906, so curtailed the production of said 
factory that it became and. was impossible to manufacture 
and ship said goods prior to the time defendants can- 
celed said order. Defendants, for reply to plaintiff’s an- 
swer to its counterclaims, deny that they made any un- 
founded or unwarranted claims; that plaintiff had any 
right to any greater or further payments than defendants 
had made; that plaintiff was in any manner relieved or 
excused from shipping all goods ordered; that they ever 
acquiesced in the cancelation of said orders; and allege 
that plaintiff failed, neglected and refused to ship said 
goods, and in November, 1906, when it was too late for 
defendants to fill orders for the same, “which said date 
was long after the time when plaintiff had agreed to ship 
and deliver said goods to these defendants,’ defendants 
then stated to plaintiff that they would hold plaintiff re- 
sponsible for all damage resulting to defendants because 
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of plaintiff's failure to ship and deliver said goods; deny 
that it was because of any labor difliculties or trouble at 
its factory that plaintiff failed, refused and neglected to 
ship the said goods, and allege that at the time of plain- 
tiffs failure and refusal to ship the goods plaintiif as- 
signed as its only reason for such refusal and failure to 
ship that the defendants had not paid the plaintiff what 
plaintiff then claimed to be due; that “plaintiff further 
stated that until said defendants withdrew all claim that 
the goods shipped by the plaintiff were not up to the 
sample and contract, that the plaintiff would not ship any 
further goods to the defendants;” allege that plaintiff’s 
refusal and failure to ship the goods was without any 
foundation or warrant; and that, having based such re- 
fusal upon the sole ground of defendants’ refusal to pay 
the amount they claimed to be due, plaintiff “is now 
estopped from pleading or proving or asserting that it 
failed, neglected or refused to furnish said additional 
goods for any other or different reasons;” allege that when 
the garments which plaintiff alleges it shipped to defend- 
ants were received by defendants they promptly and vig- 
orously and in several communications to plaintiff com- 
plained and objected that the goods so delivered were not 
up to those ordered by defendants and were not up to or 
equal in weight, workmanship, color, and size of the 
samples by which said goods were sold by plaintiff to de- 
fendants, and deny generally all allegations in plaintiff's 
petition, not specifically admitted. 

The trial upon the issues thus joined resulted in a ver- 
dict in favor of the defendants for the sum of $24.20. 
From a judgment upon the verdict, plaintiff appeals. 

The errors assigned and argued by plaintiff are: That 
the court erred in overruling plaintiff's demurrers; in giy- 
ing the third instruction relating to defendants’ second 
counterclaim; in giving instructions 4 and 5, in reference 
to defendants’ second counterclaim; that the verdict is 
not sustained by the evidence upon either of said counter- 
claims; that the court erred in admitting in evidence the 
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testimony of the defendants as to statements made by one 
0. F. Evans; in allowing defendants to testify that, as 
shown by original orders in their possession, the goods 
described in the second counterclaim were resold by them 
and their traveling salesmen, and that the amount of such 
orders exceeded the purchase price to be paid to the plain- 
tiff; in overruling plaintiff’s motion to instruct the jury 
to return a verdict in its favor; in overruling plaintiffs 
motion for a new trial, and in rendering judgment for de- 
fendants. 

With regard to the assignment that the court erred in 
permitting the defendants to testify to statements made 
by O. F. Evans, it may be said that it appears that O. F. 
Evans is secretary of plaintiff, and that the statements 
were made while he was in defendants’ place of business 
for the purpose, as claimed by. defendants, of trying to 
adjust the controversy which had arisen between plaintiff 
and defendants. In this state of the record we do not 
think the court erred in admitting the testimony objected 
to. 

Nor do we think the court erred in overruling plain- 
tiff's demurrers. Each of the counterclaims was sustained 
by sufficient allegations. 

We do not deein it necessary to set out the instructions 
here. A careful examination of the three challenged in 
plaintifi’s brief shows that they are in proper form, and 
correctly state the law applicable to the pleadings and to 
the evidence which had been introduced upon the trial. 

Nor do we think any good purpose would be served by 
attempting to set out or to give a resume of the evidence. 
In our judgment it was ample to sustain the verdiet re- 
turned by the jury. 

The questions of law involved are settled in this state. 
Punteney-Mitchell Mfg. Co. v. Northwaull Co., 70 Neb. 
688; Burr v. Redhead, Norton, Lathrop CVo., 52 Neb. 617; 
Wittenberg v. Mollyneauz, 60 Neb. 583; J/cConnell v. 
Lewis, 58 Neb. 188, and Schraundt v. Young, 2 Neb. 
(Unof.) 546. 
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Finding no error in the record, the judgment of the dis- 
trict court is 
AFFIRMED. 


STATE OF NEBRASKA V. JAMES HAND ET AL 
Firep June 10, 1910. No. 16,071. 


Marriage: Va.tmrry. A marriage which is prohibited by statute 
because contrary to the policy of our laws is yet valid if cele- 
brated elsewhere according to the laws of the place where cele- 
brated, even if the parties are citizens and residents of this state, 
and have gone abroad for the purpose of evading our laws, there 
being no legislative enactment that such a marriage out of the 
state shall have no validity here, 


Error to the district court for Otoe county: Harvey 
'), Travis, Jupes. Hxceptions overruled. 


D. W. Livingston, for plaintiff in error. 
John 0. Watson, contra. 


Fawcert, J. 


The defendants were informed against by the county at- 
torney of Otoe county for the crime of fornication. There 
was a trial to the court without a jury upon a stipulation 
of facets. The court found the defendants not euilty, and 
ordered that they be discharged. Thereupon the county 
attorney, by leave of court, under the provisions of sec- 
tion 483 of the criminal code, filed his petition in error in 
this conrt, alleging that the finding and judgement of the 
court below “in acquitting and discharging the said de- 
fendants was contrary to law.” From the stipulation of 
facts it »ppears that the defendants are within the class 
prohibite | by the laws of this state from entering into the 
marriage relation; that on November 28, 1892, while both 
defendants were residents of this state, they went into the 
state of Iowa to celebrate their marriage for the express 
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purpose of evading the laws of the state of Nebraska. 
This is the question for our consideration. After their 
marriage they returned to Omaha, and there lived to- 
gether as husband and wife for a period of three years. 
They then removed successively to the states of Utah, 
Idaho, and Oregon, in all of which states they lived and 
cohabited together and were known among their friends 
and acquaintances as husband and wifc. Thereafter they 
returned to Nebraska, where they also lived in that rela- 
tion until the time of their arrest. It is conceded that by 
the laws of Iowa the marriage of defendants when con- 
summated there was lawful in that state. Did the court 
err in finding them not guilty of the charge preferred 
against them and in ordering their discharge? We think 
not. In Mediray v. Needham, 16 Mass. *157, the man, a 
mulatto, and the woman, a white woman, were inhabit- 
ants and residents of Massachusetts. Desiring to be mar- 
ried, and the law of Massachusetts prohibiting such mar- 
riage, they went into the neighboring province of Rhode 
Island and were there married according to the laws of 
that province, such a marriage not being then prohibited 
by the laws thereof. In the syllabus the court say: “A 
marriage, which is good by the laws of the country where 
it is entered into, is valid in any other country; and al- 
though it should appear that the parties went into another 
state to contract such marriage, with a view to evade the 
laws of their own country, the marriage in the foreign 
state will nevertheless be valid in the country where the 
parties live.” In the opinion the court say: “The law 
now in force in this state not only prohibits the marriage 
of negroes and mulattoes with white persons, but expressly 
declares such marriages to be void. But they are only 
void if contracted within this state, in violation of its 
laws. If the marriage takes place in a state whose laws 
allow it, the marriage is certainly good there; and it would 
produce greater inconveniences than those attempted to 
be guarded against, if a contract of this solemn nature, 
valid in a neighboring state, could be dissolved at the will 
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of either of the parties, by stepping over the line of a 
state, which might prohibit such marriages.” In Van 
Voorhis v. Brintnall, 86 N. Y. 18, in the syllabus, the court 
say: “The validity of a marriage contract is to be de- 
termined by the law of the stute where it was entered into; 
if valid there it is to be recognized as such in the courts 
of this state, unless coutrary to the prohibitions of nat- 
ural law, or the express prohibitions of a statute. While 
every state can regulate the status of its own citizens, in 
the absence of express words, a legislative intent to con- 
travene the jus gentium under which the question of the 
validity of a marriage coutract is referred to the lear loci 
contractus cannot be inferred; the intent must find clear 
and unmistakable expression.” The court cite Alcdway 
v. Needham, supra, and also quote from Putnam v. Put- 
nam, 8 Pick. (Mass.) 438, the following: “If it shall be 
found inconvenient, or repugnant to sound principle, it 
may be expected that the legislature will explictly enact 
that marriages contracted within another state, which if 
entered into here would be void, shall have no force within 
this commonwealth.” Acting on that idea, Massachu- 
setts subsequently enacted a law as follows: “When per- 
sons resident in this state, in order to evade the preceding 
provisions and with an intention of returning to reside in 
this state, go into another state or country and there have 
their marriage solemnized, and afterward return and re- 
side here, the marriage shall be deemed void in this state.” 
(Gen. St. 1860, ch. 106, sec. 6.) After the passage of 
that law, the supreme court of Massachusetts in Common- 
wealth v. Lanc, 113 Mass. 458, in an opinion by Mr. Chief 
Justice Gray, on page 464, say: “A marriage which is 
prohibited here by statute, because contrary to the policy 
of our laws, is yet valid if celebrated elsewhere according 
to the laws of the place, even if the parties are citizens 
and resident of this commonwealth, and have gone abroad 
for the purpose of evading our laws, unless the legisla- 
ture has clearly enacted that such marriages out of the 
state shall have no validity here. This has been repeatedly 
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uffirmed by well-considered decisions.” And this seems 
to be the overwhelming weight of the better reasoned 
cases on the subject. 1 Bishop, Marriage, Divorce and 
Separation, sec. 880; Courtright v. Courtright, 11 Ohio 
Dec. (reprint) 413; State v. Shattuck, 69 Vt. 403; Norman 
v. Norman, 121 Cal. 620, 54 Pac. 143, quoting from Com- 
monicealth v. Lane, supra; Sturgis v. Sturgis, 51 Or. 10, 
93 Pac. 696. 

To hold otherwise would be to render void numberless 
marriages and to make illegitimate thousands of children 
the country over. In 1 Bishop, Marriage, Divorce and 
Separation, sec, S82, this thought seems to have been in 
the mind of the author. He says: “It was formerly com- 
mon for Kuglish parties, wishing to intermuarry without 
a compliance with their own marriage acts, to go into 
Scotland and there interchange the matrimonial consent 
simply in the presence of witnesses. Gretna Green was 
the most convenient point for the required hasty visit; 
and thus Gretna Green marriages became famons, and 
there was no question of their validity. But parliament, in 
1856, by 19 and 20 Victoria, ch. 96, see. 1, put an end to 
this by declaring that thereafter ‘no irregnlar marriage 
contracted in Scotland by declaration, acknowledgient, 
or ceremony shall be valid unless one of the parties had 
at the date thereof his or her usual place of residence 
there, or had lived in Scotland for 21 days next 
preceding such marriage.” We do not question the 
power of a state to pass a law similar to that passed by 
Massachusetts, as hereinbefore set out, but our legislature 
has not seen fit to do so. On the contrary, section 5316 
Ann. St. 1907, provides: ‘All marriages contracted with- 
out this state, which would be valid by the laws of the 
country in which the same were contracted, snall be valid 
in all courts and places in this state.’ See Gibson v. 
Gibson, 24 Neb. 394; Bailey v. State, 36 Neb. 808; Hills 
v. State, 61 Neb. 589. 

While the decisions upon this point are not uniform 
and authorities can be found opposed to those above cited, 


VoL. 87] JANUARY TERM, 1910. 193 


Quimby vy. Bee Building Co. 


the reasoning of such authorities does not appeal to us as 
being sound in law or for the good of society. The dis- 
trict court did not err in its construction of the law, and 
the exceptions of the state are, therefore, 

OVERRULED. 


WALTER QUIMBY, APPELLED, V. BEE BUILDING COMPANY, 
APPELLANT. 


Fup Jung 10, 1910. No. 16,078. 


1. Carriers: PassENaER ExevaTors: lLrasitity. One who installs 
passenger elevators in his building for the use of his tenants and 
the public generally is subject to the same degree of care in 
transporting and protecting his passengers as is imposed upon 
common carriers. ‘ 


2. : Lrasinrry, Common carriers of passengers should be held 
to the strictest accountability and be required to exercise the 
highest degree of care and forethought of which the human mind 
is capable. This rule is founded on principles of public policy 
and enforced by the courts for the protection of the public. 


3. Instructions given by the trial court and set out in the opinion 
sustained. 


4. Instructions requested by the defendant and refused by the court 
and get out in the opinion held properly refused. 


5, Evidence examined and set out in the opinion held sufficient to 
sustain the verdict of the jury. 


AppraL from the district court for Douglas county: 
ABRAHAM L. Sutton, Jupen. Affirmed. 


Greene, Breckenridge & Matters, for appellant. 
Weaver & Giller, contra. 


FAWCET?, «J. 


Plaintiff, a boy twelve years of age, who, during the 
summer vacition of school, was acting as a messenger 
boy for the Postal Telegraph Company, was injured in 

16 
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one of the passenger elevators of defendant. From a 
judginent in his favor for such injury, defendant appeals. 

The evidence shows that the floor of defendant’s build- 
ing, at each Janding, projects some two or more inches 
into the elevator shaft and inside of the wire network 
surrounding the shaft. The space between the floor of 
the elevator at the opening thereof and the floor of the 
building is just enough to permit the elevator to pass; 
so iinit, if a person standing at the door of the elevator 
should periit his foot to extend even a very little over 
the edge of the elevator floor, it would be caught by the 
lower part of the floor landing above as he ascended. At 
the time of the injury complained of, plaintiff entered the 
elevator for the purpose of being carried to a floor above, 
where he desired to deliver a message. The evidence is 
somewhat conflicting as to whether he entered the eleva- 
tor at the first or second floor, but we regard that as iin- 
material. When the elevator reached the third floor, 
plaintiff's foot was caught between the elevator floor and 
the projection above noted, and he received the injury 
complained of. Plaintiff testified that, when he entered 
the elevator, he “just turned around and leaned against 
the side of the elevator—was going to get out right away 
as soon as I got to the floor I wanted off on”; that he stood 
near the door all the time. It is evident that while stand- 
ing there his foot was partially extended beyond the edge 
of the elevator floor. The elevator conductor testified 
that plaintiff “stepped clear in the car, something unusual, 
then stepped back. There being rubber on the floor I did 
not hear him.” This plaintiff denied. The elevator con- 
ductor also testified that the boy had been going up and 
down the elevator for about a month; that he had several 
times cautioned him to stand back from the door, and on 
one occasion had pushed him back. We admits that he 
did not give plaintiff any such direction or caution at the 
time of the injury. On cross-examination he testified that 
he had been running an elevator for eight years; that it 
is dangerous for people to stand up near the door, ax 
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elevators pass up and down, and especially as they go 
up, and that it was his duty to caution people to step back 
whenever he saw them “up in front.” Plaintiff insists 
that the construction of the building and elevator as above 
outlined was negligent, and that defendant’s agent in 
charge of the elevator was negligent in permitting the 
plaintiff, who was only a boy, to stand in what he, the 
conductor, knew was a place of danger. 

The fourth instruction given by the court on its own 
motion is as follows: “You are instructed it was the duty 
of the defendant, the Bee Building Company,.to use the 
greatest amount of human care and skill consistent with 
the operation of said elevators to prevent injuries to its 
passengers while they were being transperted from one 
part of the building to the other. It is also the duty of 
the defendant to use greater care and caution in trans- 
porting passengers of tender age than when currying 
adults or passengers of mature years, but in this case 
there is no presumption of negligence from the mere fact 
that said Walter Quimby was a passenger and received 
an injury while being carried by the elevator.” Defend- 
ant seriously objects to all but the last clause of this 
instruction, on the ground that it impvused too great a 
burden upon defendant; that it in fact imposed upon de- 
fendant an obligation which was impossible of perform- 
ance. In this contention we are unable to concur. One 
who installs passenger elevators in his building for the 
use of his tenants and the public generally is subject to 
the same degree of care in transporting and protecting his 
passengers as is imposed upon common carriers. 

In Marker v. Mitchell, 54 Fed. 637, the syllabus reads: 
“A landlord who runs an elevator for the use of his ten- 
ants and their visitors thereby becomes a common carrier, 
and is charged with the highest degree of care which 
human foresight can suggest, both as to the machinery 
and the conduct of his servants; and an instruction that 
he owes to persons thus put completely under his control 
‘the highest degree of care consistent with the possibility 


196 NEBRASKA REPORTS. [Vou. 87 


Quimby v. Bee Building Co. 


of injury,’ while unfortunate in the choice of words, does 
not misstate the law, and, being explained by the context, 
is no ground for reversal.” In discussing this instruction 
in the opinion, Taft, Circuit Judge, said: “I am of opin- 
ion that the language used by the court was not fortunate. 
The highest degree of care consistent with the possibility - 
of injury is rather a blind expression, but it seems to me 
that it was sufficiently explained by the context in the 
charge, and that it did not, therefore, mislead the jury. 
‘Consistent with the possibility of injury,’ as thus ex- 
plained, meant ‘commensurate with or proportionate to 
the possibility of injury in the use of the elevator.’ The 
theory of the court was that the liability of Mitchell in the 
running of a passenger elevator was the sume as that of 
a common carrier, and the standard for a common car- 
rier is the highest degree of care which human foresight 
- can suggest. This view is sustained by the case of Good- 
sell v. Taylor, a decision of the supreme court of Minne- 
sota, reported in 42 N. W. 873, and by the case of Tread- 
well v. Whither, a decision of the suprenie court of Cali- 
fornia, reported in 22 Pac. 266. It is contended that such 
a rule applies to the machinery used, but does not apply to 
the conduct of the employees of a common carrier. No 
case has been cited which makes this distinction. On the 
contrary, the opinion of the supreme court of the United 
States in Stokes v. Saltonstall, 18 Pet. (U. 8.) *181, con- 
sidered in connection with the facts of that case, secs 
to refute the contention.” 

In the Minnesota case (Goodsell v. Taylor, 41 Minn. 
207), cited by Judge Taft, Gilfillan, C. J., says: “The 
relation between the owner and manager of an elevator 
for passengers and those carried in it is similar to that 
between an ordinary common carrier of passengers and 
those carried by him. The same reason exists for requir- 
ing on the part of the owner the utmost human care and 
foresight, and for making him responsible for the slight- 
est degree of negligence.” 

In the syllabus of the California case (Treadwell v. 
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Whittier, 80 Cal. 574), cited by Judge Taft, it is held: 
“Persons operating an elevator in lifting passengers are 
to be treated as carriers of passengers, and the same du- 
ties and responsibilities rest on them as to care and dili- 
gence as on the carriers of passengers by stage-coach or 
railway. Though not insurers of the absolute safety of 
the passengers, they are bound to the utmost care and 
diligence of very cautious persons, as far as human care 
and foresight can go, and are responsible for injury oc- 
casioned by the slighest neglect against which human pru- 
dence and foresight might have guarded. The responsi- 
bility is proportioned to the danger, and is of the highest 
character in the case of those who operate elevators for 
lifting persons from one level to another.” 

In Western Union Telegraph Co. v. Woods, 88 Tl. App. 
375, the syllabus reads: 

(1) Persons operating elevators are carriers of pas- 
sengers, and the same rules applicable to other carriers of 
passengers are applicable to those operating elevators for 
raising and lowering persons from one floor to another 
in buildings. It is the duty of such carriers of passengers 
to use extraordinary care in and about the operation of 
such elevators so as to prevent injury to persons therein. 

“(2) A carrier of passengers by elevator is bound to 
exercise the highest degree of human care, vigilance and 
foresight which is reasonable under the circumstances, 
and in view of the character of the mode of conveyance 
adopted, reasonably to guard against accidents.” . 

In Chicago, B. & Q. R. Co. v. Landauer, 39 Neb. 803, in 
speaking of the rule as applied to common carriers, we 
said: “Common carriers of passengers should be held to 
the strictest accountability and be required to exercise. 
the highest degree of care and forethought of which the 
human mind is capable. This rule is founded on prin- 
ciples of public policy and enforced by the courts for the 
protection of the traveling public.” In Spellman v. Lin- 
_ coln Rapid Transit Co., 36 Neb. 890, we applied the rule 
to street railway companies, and held: “Where a pas- 
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Senger, without negligence on his part, is injured by the 
derailment of the car in which he is traveling, the carrier, 
to overcome the presumption of negligence caused by such 
derailment, must show that the accident was produced by 
causes wholly beyond its control, and that it had not been 
guilty of the slightest negligence contributing thereto, and 
that by the exercise of the utmost human care, diligence, 
and foresight the casualty could not have been prevented.” 
That case is cited by SULLIVAN, J., and its doctrine re- 
affirmed in Lincolu Strect R. Co. v. McClellan, 54 Neb. 
672. In the light of the above authorities, the giving of 
instruction number 4 was not error. 

Instruction number 5 is also complained of. It reads: 
“If you find from a preponderance of the evidence that 
the defendant, the Bee Building Coupany, failed to ex- 
ercise that high degree of care and caution required of 
them while carrying said Walter Quimby, and the defend- 
ant negligently permitted said Walter Quimby to become 
injured on account of a failure on its part to prop- 
erly care for said Walter Quimby while a passenger, and 
you further find that the injuries of said Walter Quimby 
were the direct result of such negligence on the part of 
said defendant, then you are instructed that your verdict 
should be for the plaintiff.” We are nnable to discover 
any error in this instruction. 

Defendant also complains because the court refused to 
give instructions 2, 3 and 4, requested by defendant. 
Number 2 reads: “There is no presumption that the de- 
fendant was negligent from the fact that the plaintiff 
was injured in the elevator, and you iust find from a pre- 
ponderance of the testimony that the defendant in some 
manner failed to exercise the highest possible care con- 
sistent with the operation of the eleyator, and that the 
failure to exercise such care was the proximate cause of 
plaintiff's injury.” This instruction was fairly covered 
by the last clause of No. 4, given by the court on its own 
motion, 

Instruction number 3 states: “Tle defendant did not 
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insure the safety of the plaintiff as a passenger in its 
elevator, unless the plaintiff kept himself and all parts of 
his body within the elevator proper; and the defendant 
owed the plaintiff no duty, under the facts shown by the 
evidence in this case, to protect him from the conse 
quences of his own carelessness in putting his foot over 
the edge of the floor, if you find that he was careless in 
so doing.” Instruction number 4 is to the same effect. 
It reads: “It is not necessary that the plaintiff’s con- 
duct should be negligent in order to bar his recovery. If 
by his voluntary action he put his feet in a place where 
injury would probably result to him, the elevator con- 
ductor was not bound, in any and all events, to push the 
plaintiff away from the door, unless he knew that the 
plaintiff was in such position of danger.” In Hast Sag- 
inaw City R. Co. v. Bohn, 27 Mich. 508, the syllabus reads: 
“While the company would not be liable to a person of 
suitable age and discretion who, being warned of the 
danger in riding upon the front platform of the car, 
should persist in doing so, yet, in case of a child, lacking 
such discretion, and to whom, consequently, negligence. 
could not be imputed, it would be the duty of the officers 
of the company not to stop with a warning, but to compel 
such child to occupy the proper place in the car.” One 
of the children in that case was a boy twelve and a half 
years of age. The two instructions above noted are clearly 
erroneous, in announcing the doctrine that the elevator 
conductor owed plaintiff, a boy twelve years of age, no 
duty. We think the- very opposite of that is true. This 
elevator conductor knew that it was dangerous to stand 
near the door of the elevator when it was in motion. He 
knew that it was his duty to warn passeugers, whether 
children or adults, to stand back from the dvor. He failed 
to give such warning to plaintiff, who, at the time, was 
the only passenger in the car. He secks to justify his 
conduct by saying that he was giving his attention to 
the running of his car. But it is a matter of common 
knowledge that such a car is managed by the manipula- 


200 NEBRASKA REPORTS. | Vou. 87 


Swobodu v. Union P. R. Co. 


tion of a lever, which is done with one hand, and that the 
conductor has the free play of his eyes and of his other 
hand, by the diligent use of which he can guard against 
just such accidents as happened in this case. We think 
the cuse was properly submitted to the jury, and that it 
was warranted in finding the defendant guilty of negli- 
gence in not properly warning and safeguarding this boy 
while a passenger in its elevator, regardless of the ques- 
tion as to whether or not there was negligence in its con- 
struction. 
The judgment of the district court is 
AFFIRMED. 


FRANK Swosopa, APPELLEF, V. UNION Paciric RAILROAD 
COMPANY, APPELLANT. 


Fired JUNE 10, 1910. No. 16,080. 


1. Constitutional Law: Evprtorer’s Liasmity Acts. The Employer’s 
Liability Act of 1907 (Comp. St., ch, 21, sec. 3), providiag that 
every railway company operating a railway engine, car or train 
in the state of Nebraska shall be liable to any of its employees, 
who at the time of injury are engaged in construction or repair 
work, or in the use and operation of any engine, car or train for 
said company, for all damages which may result from the negli- 
gence of any of its officers, agents, or employees, is a valid law 
under the constitution of Nebraska, and is not repugnant to the 
fourteenth amendment of the federal constitution. 7 


2. Master and Servant: JNsuRY: HEvmeEnce. Evidence examined and 
set out in the opinion held sufficient to show that plaintiff at 
the time of his injury was engaged in construction or repair 
work within the meaning of such act. 


APPEAL from the district court for Douglas county: 
ABRAIIAM L, SUTTON, JUDGE. Affirmed. 


N. H. Loomis, Hdson Rich, James EH. Rait and EB. H. 
Crocker, for appellant. 


Smyth, Smith & Schall, contra. 
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Fawcert, J. 


This case involves a construction of section 3, ch. 21, 
Comp. St. 1909, adopted in 1907, commonly called the 
“Employer’s Liability Act.’ One of the departments of 
defendant’s shops in the city of Omaha is known as the 
blacksmith shop. Plaintiff was employed therein as a 
helper. He and another helper, Carl Gall, were operating 
a steam hammer weighing about 500 pounds, in flattening 
iron washers. (iall was operating the hammer by means 
of levers. Plaintiff stood in front of the hammer, placing 
and removing the washers on a steel die of the hammer. 
One blow was required to flatten each washer. As the 
hammer lifted, plaintiff would remove the flattened washer 
with his hand, and replace another for the next stroke 
of the hammer. The negligence alleged is that Gall, who 
was controlling the hammer, carelessly and negligently 
caused it to descend while plaintiffs right hand was there- 
under, and while plaintiff, in the exercise of due care and 
in the performance of his duties, was endeavoring to re- 
move from the plate a washer theretofore placed by him 
thereon. The evidence shows that the washers then being 
made were for general use by defendant in the repair of 
its engines and cars; that when cars or engines are being 
repaired and a bolt goes through a piece of wood, one of 
these washers is always placed at the head of the bolt; 
that the shop in which plaintiff was working employs 
about 135 men; that there are 29 blacksmiths who work 
the forges, 4 driving hammers, 5 bolt machines, 2 shears, 
about 22 furnaces in operation, 9 power hammers, and 2 
similar to the one in question. The foremen of the shop, 
when asked what they did in the way of repairing iron 
work on cars, answered: “Every article which is made 
of metal; we repair every article of iron or steel; do the 
necessary repairing or make new where it is ordered”; 
that when engines are to be repaired they are taken to 
the machine shop and stripped down to the base, and 
whatever is necessary to be repaired on the engines is 
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sent to the blacksmith shop, “and we repair those things 
and take them back to the machine shop and put them 
back on the engine’; that any part of the iron work or 
metal parts of an engine that get out of repair are sent 
to that shop to be repaired; that they also do the repairing 
of iron work on freight cars, box cars, passenger cars and 
engines, and also construct new parts of cars and en- 
gines. 

The defenses relied upon are that the work upon which 
plaintiff was engaged at the time of his injury was not 
“construction” or “repair work,” as such words are used 
under the employer’s liability act; that plaintiffs injuries 
were received by and throug the carelessness of his fellow 
servant contributing thereto; that the employer’s liabil- 
ity act, under which plaintiff is seeking to recover, is 
violative of section 1 of article 14 of amendments to the 
constitution of the United States; and that “said act by 
its provisions makes railroad companies liable for injuries 
to employees resulting froin the negligence of fellow serv- 
ants and co-employees when such injured employees are 
injured in construction and repair work not involving the 
dangers and hazards peculiar to the business of construct- 
ing, maintaining, and operating railroads, when no such 
liability is attached by the state of Nebraska to other 
employers for similar hazards, thereby depriving railroad 
compunies of the equal protection of the laws accorded to 
all other litigants, persons, or corporations within the 
stute of Nebraska, and violating that part of section 1 of 
the fourteenth article of amendments to the constitution, 
which provides ‘no state shall make or enforce any law, 
* * * nor deny to any person within its jurisdiction the 
equal protection of the laws.’”? From a judgment in favor 
of plaintiff, defendant appeals. 

Section 3, ch. 21, Comp. St. 1909, provides: ‘That 
every railway company operating a railway engine, car 
or train in the state of Nebraska shall be liable to any of 
its employces, who at the time of injury are engaged in 
construction or repair work, or in the use and operation 
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of any engine, car or train for said company, * * * for 
all damages which may result from negligence of any of 
its officers, agents, or employees, or by reason of any de- 
fects or insufficiency due to its negligence in its cars, en- 
gines, appliances, machinery, track, roadbed, ways or 
works.” Counsel for defendant in their brief clearly state 
their position as follows: “The defendant contends that 
this statute affects only such employees as are injured 
through a risk or hazard incident and peculiar to the 
business of constructing, repairing and operating rail- 
roads, and that, while the statute on its face is broad 
enough to cover other employees, if extended beyond rail- 
road hazards, it is violative of the fourteenth amendment 
to the constitution of the United States for the reason 
that the state of Nebraska cannot impose burdens or re- 
strictions upon railroad companies with reference to per- 
sonal injuries unless all employers are equally affected 
by the statute in cases where the injuries arise in the 
same manner.” 

Authorities are not wanting to sustain defendant’s con- 
tention. They are cited and ably presented in defendant’s 
brief. But the clear weight of authority and the better 
reasoning is the other way. It would be interesting to 
review the authorities, but that has been so ably done by 
the supreme court of the United States, and other courts, 
in the cases cited below, that we shall not enter into a 
general review of the cases. 

In Missouri P. R. Co. v. Mackey, 32 L. ed. 107 (127 U.S. 
205) the syllabus reads: (1) “The law of Kansas making 
a railroad company liable to an employee for the negli- 
gence or mismanagement of other employees or agents 
of the same company is not in conflict with the fourteenth 
amendment to the constitution of the United States, in 
that it deprives the company of its property without due 
process of law, and denies to it the equal protection of the 
laws.” 

(2) “Legislation which is special in its character is not 
obnoxious to the last clause of the fourteenth amendment, 
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if all persons subject to it are treated alike, under similar 
circumstances and conditions, in respect both of the priv- 
ileges conferred and the liabilities imposed.” 

Instruction number 8 given by the court below, and 
complained of by defendant here, was evidently taken 
from the opinion in this case. The instruction in almost 
identical language is quoted by Mr. Justice Field, and 
approved. 

In Tullis v. Lake Erie & W. R. Co., 175 U. S. 348, the 
court say: “Considering this statute as applying to rail- 
road corporations only, we think it cannot be regarded 
as in conflict with the fourteenth amendment.” The opin- 
ion by Mr. Chief Justice Fuller then reviews a number of 
the cases on the subject, among them Peirce v. Van Dusen, 
78 Fed. 698, which, considering the prominence of the 
judges who decided it, we will briefly refer to. The opin- 
ion was by Harlan, Circuit Justice, and associated with 
him were Circuit Judges Taft (now President) and Lur- 
ton (now associate justice of the supreme court). The 
third paragraph of the syllabus reads: “The third sec- 
tion of said statute, altering the rule as to the liability of 
an employer for the negligence of fellow servants, as it 
applies to all railroad corporations operating railroads 
in the state, and to all of a given class of railroad em- 
ployees, is not repugnant to the provision of the constitu- 
tion of Ohio that all laws of a general nature shall have 
uniform operation throughout the state.” To show that 
the same argument was made before these eminent judges 
as is being made here, we quote from the opinion (p. 
701): “But it is contended that the Ohio statute is re- 
pugnant to the provision of the constitution of Ohio de- 
claring that ‘all laws of a general nature shall have uni- 
form operation throughout the state.’ Article 2, sec. 26. 
The argument made in support of this view by the learned 
counsel for the receiver may be thus summarized: That 
the act imposes a liability for damages for the negligence 
of fellow servants only as against a railroad company 
operating a railroad within Ohio; that it confers a right 
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of action only upon employees of such railroad companies; 
that no other employer is subject to the liability, and no 
other employee is given the right; that the act selects from 
the general class of employers railroad companies operat- 
ing railroads, and imposes upon them a special burden; 
that the act is special class legislation, not uniform 
throughout the state, and applies to no person or com- 
pany engaged in any other occupation employing servants, 
although the occupation be equally hazardous. Conse- 
quently, the act is special in its operation and effect, is 
confined to particular corporations engaged in a specific 
business, does not cover the whole subject of the relations 
of master and servant, and is not, therefore, of a general 
nature, and of uniform operation throughout the state, 
within the meaning of the constitution of Ohio.” The 
opinion then reviews the cases cited by counsel in support 
of their contention, and on p. 704, concludes: “We do not 
deem it necessary to pursue this subject further. We 
think it clear that the Ohio statute is not obnoxious to 
the constitutional provision requiring all laws of a gen- 
eral nature to have a uniform operation throughout the 
state. As it applies to all railroad corporations operat- 
ing railroads within the state, it is, within the meaning of 
the state constitution, general in its nature; and, as it 
applies to all of a given class of railroad employees, it 
operates uniformly throughout the state.” 

In Nicholson v. Transylvania R. Co., 188 N. Car. 516, 
the court, in considering a statute giving any employee 
of a railroad “operating” in that state a cause of action 
for injuries suffered because of the negligence of a fellow 
servant, on page 519, say: “But the act applies only to 
employees of a ‘railroad operating, not that such em- 
ployees must be operating the trains, but they must be 
employees in some department of its work, of a railroad 
which is being operated. Such business is a distinct, 
well-known business, with many risks peculiar to itself, 
and all the employees in such business, whether running 
trains, building or repairing bridges, laying tracks, work- 
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‘operating railroad,’ are classified and exempted from the 
rule which requires employees to assume the risk of all 
injuries which may be caused by the negligence of a fel- 
low servant.” 

In Georgia Railroad & Banking Co. v. Ivey, 73 Ga. 499, 
in considering a similar statute, the court say: “This 
is no special law. It is a law applicable to all railroad 
companies and their employees, whether employed in 
running trains or not. It would be more special and less 
general if applicable only to those engaged in running the 
trains. It is a general Jaw embracing in its terms all 
railroads and their employees.” 

Without pursuing the subject further, it is sufficient to 
say that statutes similar to ours are sustained and held 
not in conflict with the fourteenth amendment to the con- 
stitution of the United States, or with state constitutions 
against special or class legislation, in the following cases: 
Ditberner v. Chicago, M. & St. P. R. Co., 47 Wis. 138; 
Kane v. Erie R. Co., 183 Fed. 681; Erie R. Co. v. Kune, 
155 Fed. 118; St. Louis € 8. F. Be. Co, v. Jathews, 165 U. 
S. 1; Campbell v. Cook, 86 Tex. 680; Hancock v. Norfolk 
& W. R. Co., 124 N. Car. 222, and a very extended discus- 
sion of the subject in Callahan v. St. Louis, MW. B. T. R. 
Co., 170 Mo. 473, 60 L. R. A. 249. We have also announced 
the same doctrine in Insurance Co, v. Bachler, 44 Neb. 
549, 565, where we had under consideration the provis- 
ions of the valued policy law, which allows the taxing of 
an attorney’s fee in cases where a recovery is had by the 
assured. We there said: “It is said that this act is class 
legislation because it applies only to insurance companies; 
but where a law is general and uniform thronghout the 
state, and operates alike upon all persous and localities 
of a class, it is not objectionable as wanting uniformity of 
operation.” 

The defendant’s contention that plaintiff is not within 
the class protected by the statute because he was not in- 
jured through a risk or hazard incident and peculiar to 
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the business of constructing, repairing and operating 
railroads is not sustained by the wording of the statute. 
The statute reads: “That every railway company operat- 
ing a railway engine, car or train in the state of Nebraska 
shall be liable to any of its employees, who at the time of 
injury are engaged in construction or repair work.” That 
constitutes one class of employees who are entitled to the 
benefit of the statute. Then, separated from the former 
by the disjunctive “or,” we have the other class, viz., “or 
in the use and operation of any engine, car or train for 
said company.” It is clear from this wording of the 
statute that the legislature intended that the fellow serv- 
ant rule (not law) should not apply to any of the em- 
ployees of any railroad in the state who were either 
engaged in the operation of engines, cars or trains, or 
were engaged in construction or repair work. Substan- 
tially the same reason sustains the entire classification; 
that is to say, there are dangers inherent in and peculiar 
to all the vocations described in the statute, which are 
rarely, if ever, encountered by employees working for a 
master not engaged in the operation of a railway. The 
legislature well knew that substantially all railway con- 
struction or repair work is dangerous, performed either 
in the immediate vicinity of tracks upon which trains are 
passing or by the use of dangerous machinery, as in the 
case at bar. Classifications should receive a practical 
construction, and we are of opinion that a reasonable ap- 
plication of the law to the facts in the case before us not 
only brings the plaintiff within its purview, but forbids a 
holding that the law itself is obnoxious to the constitu: 
tion of the United States or to the constitution of je 
state of Nebraska. 

We must not be understood as deciding that all work 
of construetion or repair of any article or structure per- 
formed in the service of a railroad company comes within 
the purview of the statute. The work of a railroad com- 
pany is divided into many departments. The duties and 
hazards of.employees in one department may be as dis- 
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similar from those in other departments as are those of a 
clerk or bookkeeper in the uptown headquarters from 
those of an engineer or brakeman on a train; and ques- 
tions may hereafter arise as to the scope of the act under 
consideration, which we do not now decide. But, where 
the work of construction or repair is as closely connected 
with the actual operation and use of the railroad as the 
work of the present plaintiff, it seems clear that it is 
within the class of hazards covered by the act. 

Approving and following the authorities above cited, 
we hold that the act under consideration is valid, and that 
plaintiff, at the time of his injury, was engaged in con- 
struction or repair work within the meaning of the act. 
This being true, the court did not err in giving the eighth 
instruction complained of, nor in refusing to give the 
fourth instruction requested by the defendant. 

The judgment of the district court is therefore 


AFFIRMED. 


Nora E. Pierce, ADMINISTRATRIX, APPELLEE, V. CHICAGO, 
BURLINGTON & QUINCY RAILROAD COMPANY ET AL., 
APPELLANTS, 


FILep June 10, 1910. No. 16,623. 
* Bill of Exceptions: Susmission. A proposed bill of exceptions is not 
submitted to the adverse party or his attorney of record, within 


the meaning of the statute, by leaving it at the residence of the 
attorney in his absence. 


APPEAL from the district court for Valley county: 
JAMES R. Hanna, JupGp. Motion to quash bill of excep- 
tions. Sustained. 

James E. Kelby and Halleck F. Rose, for appellants. 


John J. Sullivan, H. FE. Oleson and A. Norman, contra. 
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Fawcett, J. 


Plaintiff moves to quash defendant’s bill of exceptions, 
for the reason that the same was not served within 80 
days from the adjournment sine die of the term of court 
at which judgment was rendered. The service of the bill 
was by hanging it to the door knob of the residence of Mr. 
Oleson, one of the attorneys for plaintiff, at 14 minutes 
before midnight on the eightieth day. The bill was found 
there by the attorney on the next morning. It was sea- 
sonably returned to counsel for defendant with proper 
objections. The district court allowed the bill, and plain- 
tiff now moves that the same be quashed. Section 311 of 
the code provides: “When the decision is not entered on 
the record or the grounds of objection do not sufficiently 
appear in the entry, the party excepting must reduce his 
exceptions to writing within fifteen (15) days, or in such 
time as the court may direct, not exceeding forty (40) 
days from the adjournment sine die of the term of court 
at which judgment is rendered or at which the motion 
for a new trial is ruled on, and submit the same to the 
adverse party or his attorney of record for examination 
and amendment if desired. * * * In cases where a 
party seeking to obtain the allowance of a bill of excep- 
tions has used due diligence in that behalf, but has failed 
to secure the settlement and allowance of the same as 
herein required, it shall be competent for the judge who 
tried the cause, upon due showing of diligence and not 
otherwise, to,extend the time herein allowed, but not be- 
yond the forty days additional to that herein provided.” 
That the time for serving a bill of exceptions cannot be 
extended beyond eighty days is firmly settled in this state. 
Horbach v. City of Omaha, 49 Neb. 851; Mathews v. Mul- 
ford; 583 Neb. 252; Stock v. Lucbben, 72 Neb. 254; Bress- 
ler v. Wayne County, 82 Neb. 758. 

Certain statements made by Mr. Norman, one of the 
plaintiffs attorneys, at about the hour of midnight, and 
after the bill of exceptions had been fastened to Mr. Ole- 

17 
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son’s door knob, are relied upon as constituting a waiver 
of the manner of service. Upon this point Mr. Norman 
and his wife and son testified that this conversation was 
15 minutes after midnight. Defendant’s attorneys testi- 
fied that it was one and one-half minutes before midnight. 
Mr. Norman states that when the attorneys for defendant 
called at his house Mr. Marley, one of defendant’s attor- 
neys, said: “That he had been trying to locate me for the 
purpose of serving a bill of exceptions, but that as he 
could not find me he had left the bill of exceptions at the 
residence of Mr. Oleson. I then said: ‘That is all right, 
service upon Mr. Oleson is just as good as service upon 
me.” Mr. Marley then said: ‘But Mr. Oleson was not at 
home.’ To which I replied: ‘Oh, Mr. Oleson was not at 
home.’ I then closed the door and the conversation 
ended.” Mr. Marley states that he told Mr. Norman “that 
I had been seeking him to make service of the bill of ex- 
ceptions in said case, and that I had left the bill of excep- 
tions in said case at the residence of plaintiff's attorney, 
H, E. Oleson. Upon being informed that the bill of ex- 
ceptions had so been left at the residence of said Oleson, 
said Norman said to me, in the presence of said witnesses, 
‘That is all right.’ Understanding from the statement so 
made that suid Norman expressly assented to the manner 
in which said service was made, I departed, leaving the 
bill of exceptions, as before stated, at the residence of said 
Oleson for the examination of plaintiff and her attorneys.” 
Mr. -Marley’s departure, leaving the bill of exceptions 
suspended to Mr. Oleson’s door knob, was not in reliance 
upon Mr. Norman’s statement, for, as stated in his own 
affidavit, it was then not more than two minutes before 
midnight, and, if Mr. Norman had not made the statement 
attributed to him, counsel for defendant could not within 
so short a time have made any other disposition of the bill. 
Moreover, Mr. Norman’s affidavit that, when he said “All 
right,” he had not been told that Mr. Oleson was not at 
home, is not contradicted. We do not think the manner 
of service was waived. 
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It is also urged that it is shown that, on the morning 
of the next day after they attached the bill of exceptions 
to the door knob of Mr. Oleson’s residence, tlic’ bill was 
seen in the hands of counsel for plaintiff, and that it thus 
clearly appears that the bill actually came into the hands 
of counsel for plaintiff. This is true; but, as further 
shown, it did not come into their hands until the morning 
of the eighty-first day, when Mr. Oleson opened his door 
on that morning. This could not have any greater effect 
than if counsel for defendant had been standing upon Mr. 
Oleson’s porch when he opened the door that morning and 
had then served it upon him. It would have been in that 
case, aS in this, one day too late. The case therefore re- 
solves itself down to the simple proposition: Was the at- 
taching of the bill of exceptions to Mr. Oleson’s door knob 
at 14 minutes before midnight on the last day a compliance 
with section 311 of the code? In Lancaster County Bank 
v. Gillilan, 49 Neb. 165, the bill was attempted.to be 
served by leaving it at the office of opposing counsel in 
his absence. We held such service insufticient. In the 
opinion, by Mr. Commissioner IRVINE, it is said: “Sec- 
tion 811 of the code provides, among other things, that 
the party excepting shall reduce his exceptions to writ- 
ing ‘and submit the same to the adverse party or his 
attorney of record for examination and amendment if 
desired.’ The question is therefore presented whether 
leaving the proposed bill at the office of the attorney of 
record is a ‘submission’ thereof to such attorney within 
the meaning of the statute. The question is a new one 
in this court, and our attention has not been directed to 
any adjudications elsewhere under similar statutes. It 
has been several times said that the object of the statute 
in requiring a submission to the adverse party or his 
attorney is to obtain an accurate bill. (Citing cases.) 
In Fitzgerald v. Brandt, 36 Neb. 683, there were several 
appellees, whose interests were diverse. The proposed 
bill of exceptions was left at the office of the attorneys 
for one appellee, and the others were notified that the 
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bill had been left there for theiv exainination and ‘would 
so remain for the time allowed by law. It was held that 
this was not a submission within the statute. A sum- 
mons may be served by leaving a copy thereof at the 
usual place of residence of the defendant, and there are 
other cases where service may be made otherwise than by 
delivery ‘personally to the party to be served; but such 
substituted service is valid only because made so by 
statute, and there can be no doubt that, in the absence of 
a statute to the contrary, service upon a person means 
personal service, and nothing else. This statute provides 
that the proposed bill may be submitted to the adverse 
party or his attorney of record, but provides for no other 
manner of service. As has been said, the object of the 
requirement is to obtain an accurate bill, by giving to 
the adverse party an opportunity to examine the proposed 
bill and suggest amendments. The statute permits only 
ten days for this purpose. Practicing attorneys cannot 
always be in their offices, and to hold that a proposed bill 
is properly submitted by leaving it at the office of the 
attorney during his absence might frequently operate to 
deprive him of the opportunity of examination and sug- 
gesting amendments, There is no provision by which this 
period of ten days may be extended. On the other hand, 
the statute allows the party proposing the bill 15 days 
from the rising of court in which to submit the bill. Code, 
sec. 311; First Nat. Bank v. Bartlett, 8 Neb. 319. This 
time may be extended by the court to 40 days from the 
adjournment of the term, and, upon showing of diligence, 
the judge may extend the time for another period of 40 
days. It would seem, therefore, as if it were the inten- 
tion of the legislature to allow to the appellant or plain- 
tiff in error ample time to properly submit the bill, and 
to require prompt action by the adverse party upon its 
submission. An inability to submit the bill to the ad- 
verse party or his attorney, on account of absence of the 
latter, the party proposing the bill having been diligent. 
would undoubtedly be good cause for extending the time, 


VoL. 87] JANUARY TERM, 1910. 213 


Wood vy. City of Omaha. 


and the rights of both parties would thereby be saved; 
whereas giving the statute such a construction as would 
be required to sustain this bill would in many cases de- 
prive a party, successful in the district court, of his right 
to suggest amendments. Opposing the construction we 
have indicated is the fact that contingencies may arise 
where it becomes impossible to submit the bill within the 
longest period allowed by statute if personal service is 
required. The adverse party may be a nonresident. His 
attorney of record may be absent for a very extended 
period. Such contingencies are, however, so remote that 
the legislature has evidently failed to provide therefor, 
and they are so remote that the court, in order to meet 
them, should not adopt a construction of the statute 
which would be disastrous to the rights of the parties 
under situations frequently arising. The motion to quash 
the bill is sustained.” Under the above authorities, it is 
clear that there was no service of the bill of exceptions 
in this case within the time and in the manner required 
by law. 

The motion to quash the bill of exceptions, is, therefore, 


SUSTAINED. 


Issac A. Wood, ADMINISTRATOR, APPELLER, V. CITY OF 
OMAHA, APPELLANT, 


Fmep June 10, 1910. No. 15,968. 


1. Municipal Corporations: DEFECTIVE SipEwALKS: INJURY: NOTICE. 
In an action against a city for damages caused by a defect in a 
sidewalk, in which the evidence received without objection tends 
to prove that the walk upon which the accident occurred on a 
given street along an entire block is decayed and in a condition 
dangerous to persons passing over it, and that the city authorities 
had notice of the general condition of the walk, it is not necessary 
to prove notice to the city of the condition of the walk at the 
particular point where the accident occurred. 
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Notice: Instructions. Under the statute gov- 
erning citics of the metropolitan class, prior to the recent statute 
requiring written notice, such city was not chargeable with neg- 
ligence in not repairing defective waiks without notice for a 
sufficient time to make repairs, unless the defect had existed 
so long as to imply notice. But it is not prejudicial error to in- 
struct the jury that to hold the city liable it ntust be found that 
it had notice “at the time of the injury” if in a preceding in- 
struction the rule is correctly and completely stated. 


2. 


3. Appeal: WAIVER or Error. Errors, if any, in receiving incompetent 
evidence are presumed to have been waived unless objected to 
when the evidence is offered. 


4, Instructions examined, and found not prejudicially erroneous as 
applied to the evidence in the case. 


APPEAL, from the district court for Douglas county: 
GeorGe A. Day, Jupen. Affirmed. 


Harry Hh. Burnam, I. J. Dunn and John A, Rine, for 
appellant. 


John O. Yeiser, contra. 


SEDGWICK, J. 


In 1904 Mrs. Mary A. Eddy accidentally fell on the 
walk on a public street in the city of Omaha and was 
severely injured, so that afterwards as a result of this 
injury, as it is alleged in the petition, Mrs. Eddy died. 
The plaintiff, as the administrator of her estate, brought 
this action against the city to recover damages. From 
the judgment in his favor in the district court the city 
has appealed. 

1. The first controverted matter relates to the charac- 
ter of the alleged defect in the walk. The plaintiff con- 
tends that the entire walk along the south side of Harney 
street from Forty-second to Forty-third street was de 
fective and dangerous. This action, he says, was begun 
and he presents the case upon that theory. The brief of 
the defendant presents a ease in which the contention 
relates to a particular point in the walk. Was there a 
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broken or loose plank where the »ccident occurred? Did 
the city have due notice of the defect and proper oppor- 
tunity to remedy it? It is from this point of view that 
the defendant’s case has been investigated and is now 
presented. Neither view seems to be definitely presented 
by the pleadings. The allegations of the petition would 
seem in some degree at least to justify defendant’s theory 
of the issues being controverted. After the general alle- 
gation that ‘the walk from Forty-second to Forty-third 
street was defective and dangerous, and that defendant 
had knowledge of its condition for more than ten days 
before the injury, it is alleged that the deceased stepped 
upon @ board which was “unavoidably tilted up by 
her son’s stepping on a loose board of such sidew: lk 
which was broken between the stringers, * * * and 
said particular board would have been discovered to be 
so broken and would have been replaced and repaired if 
the said generally defective sidewalk had been repaired.” 
The defendant now contends that the allegation is that, 
the broken board caused the injury, and that there is no 
evidence that the city had notice of this defect. Constru- 
ing the petition, as the law requires, more strictly against 
the pleader, there would be ground for defendant’s con- 
tention if it had been timely presented to the court. There 
was no motion to make the petition more definite and 
certain. The answer, so far as it relates to this conten- 
tion, was a general denial. The plaintiff by his first wit- 
ness introduced evidence tending to show the defective 
condition of the entire walk from Forty-second to Forty- 
third street. This evidence was received without objec- 
tion, and was thoroughly canvassed by defendant upon 
eross-examination. It may therefore be considered that 
this case was tried in the district court upon the plain- 
tiff’s contention that this entire block of the walk in 
question was in a dangerous condition. 

The witness above referred to lived on Harney street 
between Forty-second and Forty-third streets and had 
lived in Omaha for 15 years. At the time of the accident 
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the deceased and her son were living at the house of this 
witness. He testified that he knew the condition of the 
walk thoroughly and that it was “exceedingly poor from 
Forty-second to Forty-third street”; that at different 
places the stringers had rotted away, leaving the boards 
practically without proper support; that the boards 
themselves were not sound; that many of them were 
rotted in places, and there was not one of these boards, if 
supported at each end, “but what would have broken in 
the middle if you stepped on it,” and that this was the 
general condition of the entire walk, and that about two 
weeks before the accident he went to the city hall and 
notified Mr. Coburn at the city office of the condition of 
the walk between Forty-second and Forty-third streets; 
that Mr. Coburn had charge of the sidewalk, and then 
promised the witness to see that it was put in shape. 
There is other evidence of the same general nature in the 
record, and, if believed by the jury, would abundantly 
establish the negligence of the city in allowing the walk 
for an entire block upon a prominent street to become 
and remain in such a condition. Upon the trial of such 
an issue as this, the contention of the defendant that the 
city was not notified that the particular plank that caused 
the accident was loose or broken would be without merit. 
It is not at all analogous to Nothdurft v. City of Lin — 
coln, 66 Neb. 484, and similar cases, in which it was 
‘ complained that a certain plank or planks had become 
loose or defective. 

2. The next error asserted and particularly assigned 
in the brief as the statute requires is that the court erred 
in admitting in evidence certain exhibits, numbered 2 
and 4. These were notices by the board of public works 
of .the city to certain property owners, notifying them 
that the sidewalk in front of their respective premises on 
the south side of Harney street was defective and in a 
dangerous condition, and requiring them to repair the 
same or construct a new walk in place thereof. These 
notices were served in the preceding year. No. 2 specified 
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the sidewalk between Forty-second and Forty-fourth 
streets, and No. 4 the walk “west of 42d street.” The ob- 
jection to these exhibits was that they failed to specify 
the particular spot at which the accident occurred. These 
notices tend to show that the city authorities had knowl- 
edge of the condition of this walk from Forty-second to 
Forty-third streets, which was, as we have seen, the prin- 
cipal, matter under controversy, and we think that they 
were properly received in evidence. Other similar objec- 
tions are unavailable for the same reasons. 

3. It is also contended in the brief that “the city had 
no notice and was not chargeable with knowledge of the 
alleged decayed condition of the stringers at the place 
where the accident occurred.” This objection is partly 
predicated upon the contention that the inquiry should 
be confined to the particular point where the accident oc- 
curred. This phase of the objection has already been 
sufficiently answered. The remaining argument upon this 
point appears to relate to the sufficiency of the evidence 
’ to establish notice to the city, but the evidence amply 
justified the finding of the jury in that regard. 

4. The defendant complains of instruction No. 6, given 
by the court, which is as follows: ‘Under its charter and 
under the law, it is the duty of the defendant to exercise 
ordinary care to keep its sidewalks, including the one in 
question, in a reasonably safe condition for use in the 
ordinary modes used by pedestrians, and it is liable to 
the plaintiff for any damages, if any were sustained by 
him, by reason of the death of Mary A. Eddy resulting 
from the negligence of the defendant to perform that 
duty, unless you find that said Mary A. Eddy was guilty 
of negligence directly contributing to said injury, and 
provided further that the city had notice of the unsafe 
condition of the sidewalk in question at the time of the 
injury.” 

It is the last sentence of the instruction that is ob- 
jected to. This expression, if taken alone, would un- 
doubtedly be erroneous. Notice to the city at the time of 
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the injury would not be sufficient. There should be such 
notice as would have given the city opportunity to repair 
the defect before the injury occurred. However, the lan- 
guage complained of is substantially derived from the 
second instruction requested by the defendant. It ap- 
pears that the defendaut’s attorneys, as well as tle court, 
assumed that the matter of notice to the city had been 
so well explained to the jury as to preclude any danger 
of their being misled in that regard. In stating the ma- 
terial mutters to be proved by the plaintiff by a prepon- 
derance of the evidence in instruction No. 4, given by the 
court, the jury were told that the plaintiff must establish 
“that the defendant had notice of such defective condition 
of said sidewalk in time to have remedied the defect be- 
fore the accident occurred.” The jury must have under- 
stood from the instructions taken together that the object 
of the notice to the city was to give opportunity to repair 
the defect, and it is wholly improbable that the jury were 
misled as to the notice reyuired. Furthermore, the evi- 
dence on this point was so strong as to admit of no other 
finding than that the city authorities had notice of the 
condition of this walk long before the accident occurred. 
The defendant therefore could not be prejudiced by any 
instructions the court might give upon this point. 

5. The next complaint is as to the rulings of the court 
admitting evidence of dainages. It is said in the brief that 
the court ought not to have allowed evidence of plans which 
the plaintiff and his mother had made in regard to his edu- 
cation and in regard to going into business to provide 
money to pity for his expenses in school, and we find that 
the plaintiffs attorney inquired of the plaintiff when he 
was upon the witness stand in regard to these matters. 
He asked the plaintiff these questions: “State whether or 
not your attending school for this period was the part of 
any of the plans of your mother extending beyond the 
period of 21?” “State what the general plans with re- 
spect to your mother and yourself were of which that 
you have detailed was a part?” Both of which were 
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objected to by the defendant and excluded by the court. 
Afterwards he was asked in regard to the expenses of his 
schooling by the year, and similar matters, to which ques- 
tions and answers no objection was interposed. Later on 
in the record there appear some questions and answers 
which we are unable to construe. The record states that 
it was a cross-examination by the defendant’s attorney 
and that the defendant objected to the questions. From 
these questions and’ answers it would appear that the 
plaintiff's mother had not formulated any definite plans, 
but that she expected later on to keep boarders, and, as 
stated by the witness, “it was simply a plan to help earn 
the means of completing your (my) education.” He also 
stated the amount of his tuition at the medical school, 
and the cost of his board and room and other expenses 
yearly. The record recites that all of these questions were 
asked by defendant’s attorney, and that some of them 
were objected to by the defendant’s attorney, and others 
by the plaintiffs attorney, but the principal questions 
calling for the evidence that is especially objected to in 
the brief were without objection by any one. We do not 
find that the record presents this question as it is dis- 
cussed in the brief. 

6. A witness was examined with a view of locating a 
particular point in this walk which was defective. It is 
complained that no foundation was laid for this testi- 
mony, but this objection is unavailing because under the 
issues as they were tried it was competent to show the 
condition of this walk at all points between Forty-second 
and Forty-third streets. 

7. The court instructed the jury fully as to the meas- 
ure of damages, and in doing so said: “You will assess 
the amount of the recovery at such sum as you find from 
the evidence will compensate the said Charles Nelson 
Eddy for the pecuniary loss he has sustained by reason 
of the death of his mother. * * * You are not per- 
mitted, however, to allow any damages on account of 
_ mental suffering or bereavement, or as a solace on ac- 


220 NEBRASKA REPORTS. [ Vou. 87 


First Nat. Bank v. Hedgecock. 


count of such death, as the law recognizes only pecuniary 
loss; nor are vou permitted to allow any damages by way 
of vindictive or punitive damages. You should consider 
the relation of the parties, the earning capacity of the 
mother, her disposition to support her son, the probability 
or improbability of her continuing to do so, the loss of 
companionship and advice, in so far as you find from the 
evidence such elements to be of a pecuniary loss to said 
Charles Nelson Eddy.” The complaint is that this in- 
struction allowed the plaintiff to recover for the loss of 
the companionship of his mother, but the instruction ap- 
pears to be well guarded in that respect. The jury are 
told that they are not to allow damages for the loss of 
the solace of his mother’s companionship, but so far as 
the companionship and advice of his mother are of a 
pecuniary value they may take that into consideration; 
and we think that under the evidence in this case this 
cannot be said to be prejudicially erroneous, 

Not finding any error in the record prejudicial to the 
rights of the defendant, the judgment of the district 
court is 

AFFIRMED, 


First NATIONAL BANK, APPELLANT, V. GEORGE HEDGECOCK, 
APPELLEE. 
Firep June 10, 1910. No. 16,975. 


1. Trial: Svusmission or Case: ADDITIONAL INSTRUCTIONS. It 1s 
proper for the district court to further instruct the jury after 
the cause has been submitted, when upon written communication 
from the jury it appears that further instruction is necessary 
to enable the jury to correctly understand the issue submitted. 

2. Notes: Proor: CoNnstTRuUcTION oF Stature. Section 1100a of the 
code relates only to cases before justices of the peace, and, in the 
county court, to cases within the jurisdiction of a justice. 


3. Appeal: ASSIGNMENT or Errors IN MoTION FoR NEw TRIAL. When 
in a motion for a new trial in the district court there is no 
general assignment of “errors of law occurring at the trial,” 
this court will consider only such errors occurring at the trial 
as are specifically assigned in the motion. 
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4. Evidence: Proor or Sicnatore. When the issue being tried is as 
to the genuineness of an alleged signature of defendant, it is 
proper to put in evidence signatures admitted or clearly proved 
to be those of defendant for comparison with the disputed sig- 
nature. This comparison may be made by an expert, but he must 
show himself qualified before testifying to his opinion based. 
upon such comparison. 


5. : SEcoNDARY HEymrence. When a contract is reduced to 
writing, the writing is the best evidence of its terms, and must 
be produced, or its absence satisfactorily accounted for, in all 
cases where proof of the terms of the contract is offered. 


6. Appeal: ASSIGNMENT oF HRRors IN Briers. The statute requires 
that the brief in this court shall set out particularly the errors 
asserted, and assignments not so made and definitely discussed 
in the brief will not ordinarily be considered. 


1. 


VeERDIcT: CONFLIcYING EvipeNcre. The verdict of a jury 
will not be set aside for want of evidence to support it, if there 
is a substantial conflict of evidence upon the issue presented. 


‘APPEAL from the district court for Box Butte county: 
JAMES J. HARRINGTON, JUDGE. Affirmed. 


Bugene Burton, for appellant. 


Boyd & Barker, contra. 


SEDGWICK, J. 


This action was begun in the county court of Box 
Butte county, and, after trial there, was appealed to the 
district court for that county. It is a suit upon a prom- 
issory note for $212, alleged to have been given by the 
defendant to the Monarch Specialty Company of Shen- 
andoah, Iowa. The agent for that company, one J. R. 
Curran, made a contract with the defendant for the sale 
of some stock food, and he testifies that this note was 
given pursuant to that contract. Afterwards the said 
Curran presented this note to the plaintiff as the note of 
the defendant, and sold the same to the plaintiff. The de- 
fendant denied that he ever signed or delivered the note, 
and this was the question tried to the jury in the district 
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court. The verdict was for the defendant, and the plain- 
tiff has appealed. 

1. After the case had been submitted, the jury in writ- 
ing inquired of the court if they were to decide “whether 
or not the defendant signed plaintiffs exhibit A (the 
note) in the form it now is,” and if they were to decide 
as to the defendant’s knowledge, when he signed the note, 
that the note was what it purported to be. The answer 
of the court was in writing, and was to the effect that, if 
the plaintiff had established by a preponderance of the 
evidence that the defendant signed the note in suit, they 
must find for the plaintiff; but, if the evidence was evenly 
balanced on that point, or preponderated in favor of the 
defendant, their verdict should be for the defendant. The 
court also told the jury that the defendant did not allege 
that there was any change made in the form or any alter- 
ations in the note, “but denies that he signed it in any 
form, and for that reason you are confined to the ques- 
tion, did le or did he not sign exhibit A?” There is no 
doubt of the right and duty of the court to further in- 
struct the jury after it has retired, if it appears that sueh 
further instruction is necessury in order to enable the 
jury to correctly understand the issues submitted. There 
was no evidence offered tending to show any alteration 
of the note, and we do not see any error in the court’s 
instruction in this regard. The jury were properly told 
that the burden of proof in this respect was upon the 
plaintiff, notwithstanding that the defendaut had not filed 
in the county court the attidavit mentioned in section 
1100a of the code. That section relates only to cases in 
which a justice of the peace has jurisdiction, and there- 
fore the rule announced in First Nat. Bank v, Carson, 30 
Neb. 104, does not apply. 

2. The plaintiff in its motion for a new trial in the dis- 
trict court did not make the general assignment of 
“errors of law occurring at the trial,” but relied upon 
specific assignments of errors. Under such circumstances 
we can only investigate such errors as were specifically 
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assigned in the motion for a new trial. The theory of 
our law is that, after a trial in the district court, the 
court should have an opportunity to correct any errors 
that may have occurred, and for that purpose it was neces- 
sary to call the attention of the court to the errors relied 
upon in the motion for a new trial. If there is no general 
assignment of “errors of law occurring at the trial,” 
which is allowed by statute, the trial court might assume 
that all errors relied upon were specifically assigned in 
the motion. The plaintiff presented several matters in its 
brief in this court in which it is claimed that the court 
erred in the progress of the trial, but we are considering 
only those matters which were properly called to the at- 
tention of the trial court in the motion. 

3. The defendant testified in his own behalf, and denied 
that he signed the note sued upon. He identified the 
signature to each of two separate documents as his signa- 
ture. These two papers were then put in evidence for 
the purpose of comparing the signatures thereto with the 
signature of the note. The witness Pierce was shown 
these papers and the signature upon the note, and asked 
whether they were the same signatures. The defendant 
objected to the question, and the court sustained the ob- 
jection. This was assigned as error in the motion for a 
new trial, and is now insisted upon. The witness had 
testified that he had been engaged in the banking business 
for several years, and that he was acquainted with the 
defendant, had seen him write and knew his signature, 
and that le believed the signature upon the note in suit 
was the signature of the defendant. He testified that he 
was not an expert in handwriting, and there was no at- 
tempt to show that he was able to say by comparison 
whether two separate names were written by the saine 
person. There is nothing to show that the witness con- 
sidered himself competent to do so, and we think no suffi- 
eient foundation was laid requiring the admission of the 
evidence. 

4, The defendant testified that the contract as to the 
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sale of the stock food, for which plaintiff claimed the 
note was given, was in writing; that a duplicate was 
given to him and that he had misplaced it. The defend- 
ant apparently desired to prove the contents of this writ- 
ing by parol evidence, and the court, it seeins, considered 
it competent to do so, “to explain what occurred there 
when the note was given.” The plaintifi’s attorney ob- 
jected that it was incompetent and immaterial. There is 
no doubt that evidence as to the transactions in which it 
was Claimed that the note was given was competent, but, 
if the contract itself was to be used for that purpose, the 
general. rule would apply that the best evidence of which 
the circuinstances admit must be produced, and the writ- 
ing itself would be the best evidence to prove the contract 
for any purpose. This rule does not exclude oral evi- 
dence of an independent fact on the ground that the same 
fact is included in a contract which is collateral to the 
issue being tried. “There is a clear distinction between 
proving the existence of a fact which las been put in 
writing and proving the writing or contents of the writ- 
ing itself. If the essential fact to be proved is not the con- 
tents of a written instrument, but an independent fact, to 
which the writing is merely collateral, or of which it is 
merely an incident, there is no reason for the application 
of the rule.” i Elliott, Evidence, sec. 216. We find, how- 
ever, no error in connection with this matter requiring a 
reversal of the judgment. The statute requires that the 
brief of appellant shall “set out particularly each error 
asserted.” The assignments in the brief of errors asserted 
as to receiving parol evidence of the terms of the contract 
are not in strict compliance with the statute in that re- 
spect. “The court erred in overruling plaintiffs objection 
to the third interrogatory and answer thereto found on 
_ page 34 of the bill of exceptions” is not a satisfactory 
compliance with the requirement to “set out particularly 
the error asserted.” The interrogatories on page 34 are 
not numbered. Counting from the top of the page, the 
third sentence marked “Q” is: “What has become of it?” 
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From the prior questions and answers it appears that this 
question relates to the written contract, but the question 
does not call for the terms of the contract, and the an- 
swer, so far as the witness was allowed to go, does not 
relate to the contents of the written instrument. There 
could be no prejudice from this question and answer; at 
least, none that is suggested in the brief. The fourth in- 
terrogatory on page 386 is assigned in the same way. 
Countmg unnumbered questions again from the top of 
page 36 of the bill of exceptions we find that the fourth 
question was asked the defendant by his counsel. He was 
asked how he was to pay for the stock food. The evidence 
of the witness Curran had already been given for plaintiff, 
in which he said that the note in suit was given in pay- 
ment for the stock food, and it was competent to rebut 
that evidence by showing that the stock food was to be 
paid for in another way, and the objection was properly 
overruled. As to “the first interrogatory on page 37,” it 
may be said that, as far’as we are able to identify the 
matter aimed at in the assignment, it appears that by the 
question the witness was asked whether certain matter 
that he had testified to “was embodied in the written con- 
tract,” and the answer was, “No.” There could be no 
prejudice in this question and answer. 

The witness, Brown Church, testified that he was pres- 
ent when the contract in regard to the stock food was 
made, and that the agreement was that the stock food 
should be “paid for as Mr. Hedgecock sold it.” He 
was asked if Curran made any agreement as to his re- 
turning at a later date. No objection was made to the 
question, and he answered in substance that Curran said 
that when defendant ordered goods he, Curran, would 
come and drive with:Mr. Hedgecock and pay his livery 
rates and help him sell them and pay him for his team. 
The court overruled a motion to strike out this answer. 
This is complained of in the brief as “the third interroga- 
tory and answer thereto on page 54.” No reason is sug- 
gested in the brief for considering this evidence incomn- 

18 
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petent, nor why this ruling should require a reversal of 
the judgment. There are other similar assignments, and 
it is sufficient to say that this court will not ordinarily 
consider questions of errors that are not particularly set 
out and definitely discussed in the brief. 

5. The court allowed the defendant at the suggestion 
of his attorney to write his signature several times in the 
presence of the jury, and in some instances to write it 
upon one sheet of paper lying over another sheet, ap- 
parently to illustrate how a signature could be obtained 
on the second sheet without the observation of the signer. 
These sheets of paper were afterwards offered in evidence. 
It does not appear that there was any evidence that de- 
fendant’s signature to the note was procured in such 
manner. ‘The contract that defendant admitted he signed 
in the transaction with Curran was not in evidence, so 
that whether the signature to the note was obtained by 
such means appears to be conjecture merely. Probably 
no sufficient foundation was laid for admitting such ex- 
periments to the consideration of the jury. No reason, 
howeyvcr, is pointed out in the brief for supposing that 
the defendant was prejudiced by this proceeding, and 
none occurs to us. 

6. It is alleged in the brief that one of the jurors, who, 
it is said, was an expert with the pen, illustrated to the 
jury, while considering the case, how easily a signature 
can be imitated. We find no evidence of such a transac- 
tion in the bill of exceptions. We cannot look for it else 
where. 

7. The last and most important contention is that the 
verdict is not supported by the evidence. The jury are 
supposed to be more competent than the court to deter- 
mine such issues. The defendant testified that he never 
signed the note in suit, and one of plaintiff’s witnesses, 
while testifying that he believed the signature to the note 
was the genuine signature of defendant, said that he was 
not an expert in handwriting, but had often scen defend- 
ant write, and that the signature to the note was not as 
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defendant generally signed his name. He pointed out 
several points of difference, and expressed a considerable 
doubt as to the correctness of his opinion. It cannot be 
said that there is no substantial conflict in the evidence, 
and the verdict of the jury must be sustained. 


AFFIRMED. 


STATE, EX REL. JAMES W, CATTERN, APPELLER, V. BOARD OF 
SUPERVISORS, APPELLANT, 


Fuxp Jone 10, 1910. No. 16,003. 


Appeal: Drsmissar. Upon appeal in an action in which this court 
has concurrent original jurisdiction, the parties are entitled to 
have the cause advanced upon motion. If they neglect to do go, 
and by reason of delay a decision of the’cause cannot affect the 
substantial rights of the parties in respect to the matters com- 
plained of, the appeal will be dismissed by this court upon its 
own motion. 


APPEAL from the district court for Dodge county: 
Grorce H. THomas, Jupen. Dismissed. 


John W. Graham, George L. Loomis, H. 0.’ Maynard 
and J. C. Cook, for appellant. 


F, W. Button, contra. 


SEDGWICK, J. 


The board of supervisors of Dodge county at its first 
meeting in January, 1908, awarded the contract of print- 
ing the county supplies for the year 1908 to the Perkins- 
Howard Company. This relator, claiming to be the low- 
est bidder, applied to the district court for Dodge county 
for a writ of mandamus to compel the board to convene 
and award the contract to relator. Upon trial in the dis- 
tict court a peremptory writ was ordered, as prayed by 
the relator. The respondents have appealed to this court. 
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No attempt was made to have the case advanced for 
hearing in this court,-as might have been done under 
rule 535 nor was any application made to this court to 
supersede the judgment of the district court. The board 
convened pursuant to the judgment of the district court 
and awarded the contract to the relator, who has fully 
performed the same. It appears therefore that the de- 
cision of this court upon the question presented will have 
no practical effect on the interest of the parties, not even 
on the question of costs, as the record before us does not 
show how much, if any, costs were adjudged in favor of 
the relator. Under such circumstances this court has 
several times refused to proceed further. eesch v. Sny- 
der, 85 Neb. 778, and cases there cited. 


APPEAL DISMISSED. 


MARK UPDIKE, APPELLEE, V. CITY OF OMAHA, APPELLANT. 
Firep June 10, 1910. No. 16,014. 


Municipal Corporations: DEFEcTivE STREETS: Notice. Section 207 
of the act governing cities of the metropolitan class (Comp. St. 
1907, ch. 12a), requiring written notice of defective public ways 
or. sidewalks thereof to be filed with the clerk five days before 
the occurrence of the injury complained of, has no application to 
defects caused by the city itself in negligently constructing a 
sewer in one of the streets of the city. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. SUTTON, JuDGH. Affirmed. 


Harry E. Burnam, I, J. Dunn and John A. Rine, for 
appellant. 
EF. W. Fitch, contra, 


SEDGWICK, J. 


While the plaintiff, who was a teamster, was driving 
along Sixteenth street in the city of Omaha with'a loade:1 
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wagon, the pavement gave way and let the wagon down 
with such force that it threw the plaintiff from his seat 
to the pavement. He brought this action in the district 
eourt for Douglas county to recover from the city the 
damages which he alleged he sustained by reason of the 
injuries received in his fall. He recovered in the district 
court, and the city has appealed. 

Plaintiff alleges in his petition that some time prior to 
the 26th day of July, 1906, the defendant city constructed 
a sewer along, through and under Sixteenth street from 
Vinton street south (north) to some point in the vicinity 
of Pacific or Pierce, and to lay said sewer made an exca- 
vation through the center of said street running north 
and south to the depth necessary to build such sewer, and 
in filling the excavation after said sewer was constructed 
the city carelessly and negligently placed the dirt over 
said excavation in said sewer in such a way as to cause 
the same subsequently to settle, and that by reason of 
the careless and negligent omission to properly construct, 
pack, tamp and harden said earth, the dirt fell in said 
sewer and gradually settled so as to leave an opening 
and excavation immediately under the surface of said 
street, and that afterwards the city relaid or paved the 
street over said excavation, and placed the paving, con- 
sisting of granite block stone, upon and along said exca- 
vation in such a way as to hide, cover up and obscure the 
defect in so packing, filling in, tamping and making solid 
the dirt underneath said paving along and upon said Six- 
teenth street, especially in the vicinity of Center and Six- 
teenth streets; and that on said 26th day of July, 1906, 
he was employed as a laborer in hauling and delivering 
sand, and was driving a team attached to a wagon loaded 
with sand, on which wagon the plaintiff was riding and 
driving, and being near the center of Sixteenth street in 
the vicinity of Center street, and while driving along 
over the paving of said strect, because of the defect in so 
constructing said sewer, and because of covering up the 
same by paving, both wheels on the left hand side of said 
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wagon broke through the paving and into the excavation 
so made by the settling of the dirt and earti: in said ex- 
cayation for said sewer, and that because of said defect 
in the street and overturning of the wagon the plaintiff 
was suddenly and without warning and without fanit on 
his part thrown from the wagon to the street; that his 
right foot and ankle were broken thereby and he was 
permanently injured. 

The plaintiff alleged that after the accident he gave the 
notice thereof required by statute, but the petition con- 
tained no allegation that prior to the said accident the 
notice had been given of the defect in the street, required 
by section 207, ch. 12a, Comp. St. 1907. There was a 
general demurrer to the petition, which was overruled, 
and the defendant answered admitting that the sewer was 
constructed along Sixteenth street by the defendant prior 
to July, 1906, and that the defendant caused the strect 
to be paved, and admitted that the plaintiff was injured 
to some extent, and that at the time and place where the 
plaintiff was injured a portion of the paving gave way 
while the plaintiff was driving a team and wagon over 
and along the street. The answer alleged that tle acci- 
dent and injury to the plaintiff was not caused by any 
defect in the street of which the city had, or was charge- 
able with, notice, or that the city could have discovered 
by an inspection or examination of the street, aud that 
the defect complained of was not due to any act or oinis- 
sion on the part of the defendant, but was due to causes 
over which the defendant had no control and for which 
the defendant was not responsible. 

There was a great deal of evidence given by both par- 
ties, and the principal question controyerted in the evi- 
dence was as to the cause of the settling of the earth in 
the sewer trench. The plaintiff insisted and produced. 
evidence tending to prove that the sewer in question along 
Sixteenth street, which was laid at the depth of some- 
thing over 20 feet, and which was constructed about 19 
years before the accident, was not properly covered at 
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the time of its construction; that the earth was carelessly . 
replaced in the sewer trench and was insufficiently 
tamped, and that this caused the earth to settle, leaving 
the cavity under the paving. It appears to be conceded 
by both parties that there was a considerable settling of 
the earth at many places along this sewer, and that for 
several years prior to the accident it became necessary for 
the city in repaving the street to break down the concrete 
under the paving at various places along the sewer line 
and fill up the cavity under the paving caused by the 
settling of the earth from time to time. The defendant 
insisted that this happened in all parts of the city; that 
the conditions were such that it was impossible to replace 
the earth in sewer trenches so as to prevent settling, and 
that particularly at the place where this accident occurred 
the settling of the earth was caused not only by natural 
conditions that could not be avoided, but also by the break- 
ing of a water pipe which allowed large quantities of 
water to enter the sewer trench beneath the paving. A 
large part of defendant’s brief is devoted to the discus- 
sion of the evidence as bearing upon this question, and 
there is much evidence tending to show that the settling 
of the earth and the cavity under the paving might have 
resulted from natural causes and from the action of the 
water from the broken service pipes. There is also evi- 
dence tending to show, as the plaintiff claimed, that the 
sewer trench was improperly filled, which was the cause 
of the cavity. The issue so presented was manifestly for 
the jury and presents no question of law to the court. It 
is unnecessary to attempt an analysis of the large mass 
of testimony upon this point. The jury have resolved this 
question in favor of the plaintiff, and we must therefore 
consider that the original construction of the sewer by 
the defendant was improper, and that this was the cause 
of the cavity under the paving. Whether the original im- 
proper construction of the sewer was the proximate cause 
of the accident is a question of fact and is the subject of 
much conflicting evidence. This is also a question for the 
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jury, and must be considered as determined in plaintiff's 
favor by the verdict. 

This brings us to the consideration of the important 
question in the case. Section 207, ch. 124, Comp. St. 1907, 
provides as follows: “Cities of the metropolitan class 
shall be absolutely exempt from liability for damages or 
injuries suffered or sustained by reason of defective public 
ways or the sidewalks thereof within such cities, unless 
actual notice in writing of the defect of such public way 
or sidewalk shall have been filed with the city clerk at 
least five days before the occurrence of such injury or 
damage. In the absence of such notice, so filed, the city 
shall not be liable, and in all cases such notice shall de- 
seribe with particularity the place and nature of the de- 
fects of which complaint is made.’”” No written notice of 
the defect in the paving at the point where the accident 
occurred had been filed with the city clerk, and the de- 
fendant insists that the statute applies in such case and 
that the plaintiff cannot recover, 

The attorneys for defendant have furnished an able 

discussion which has greatly assisted us in our inquiry 
as to the true purpose and meaning of the statute in ques- 
tion. It is insisted that unless provided by the statute no 
liability exists; that it does not require a legislative act 
to exempt municipalities from liability for defective 
streets, but it does require a statute to create such lia- 
bility. The man who claims that the city would be liable 
must point to the law creating such liability, and there is 
none except that imposed by the legislative enactment ; 
that, when the legislature by statute fixed such liability 
with reference to defective streets, the statute must be 
held to be exelusive; that the legislature may absolutely 
exempt the municipality from liability, or exempt it un- 
less certain conditions are complied with; that if the leg- 
islature keeps within its constitutional right, and the 
languave of the act is plain and free from doubt, there 
is nothing to interpret, and the courts should accept the 
law as it is; that it is not for the court to determine 
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whether it is good or bad, just or unjust, reasonable or 
unreasonable; that a city acts through its officers, agents, 
or servants, but the city does not act by and through the 
doings of every officer, agent and employee; strictly speak- 
_ ing, the city acts officially only through its mayor and 
council, and that the city is not charged with “absolute 
knowledge” of the acts of a day laborer, a policeman, a 
fireman. or-other employees, and the knowledge of such 
persons is not the knowledge of the city; that it was be- 
eause the courts held the city to strict accountability, 
und held that the act of an agent or employee in many 
inatters was the act of the city, that the legislature en- 
acted section 207; that the city attorney of Omaha drafted 
this section of the statute for the express purpose of pro- 
tecting the city against claims based upon implied no- 
tice of which the city actually had no notice or knowl- 
edge; that by this statute the city is not to be held liable 
for the negligent conduct of any individual, whether citi- 
zen, agent, officer or employee of the city, which causes 
a defect in the street, until the city in its official govern- 
mental capacity has had its attention directed to the par- 
ticular defect by written notice. 

While this case has been pending in this court the deci- 
sion in Tewksbury v. City of Lincoln, 84 Neb. 571, has been 
published. In that case a statute substantially the same 
as said section 207 was construed. While the case at bar 
might be distinguished in some respects from that case, 
the defendant has not attempted to do so. The brief, so 
far as the construction of the statute is involved, is con- 
fined to an attack upon that decision as unsound. The 
criticisms of the brief are especially directed to a quota- 
tion from the opinion in that case as follows: ‘To hold 
that five days’ notice should be given for a wrong com- 
mitted by the city itself one hour, or one day, before the 
occurrence of the accident, and of which the city already 
has absolute knowledge, would be in the highest degree 
ludicrous and attribute to the lawmaker a want of fore- 
sight, insight and comprehension which we cannot do. 
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It is true that the statute provides that the city shall be 
‘absolutely exempt from liability’ unless such notice be 
given, but we must give a reasonable construction to the 
language of the act. The law never requires an impossible 
thing. The section presupposes that the defect in the 
public way must have existed at least five days, other- 
wise the notice would be impossible.” The criticism is 
that, when the language of the statute is plain and un- 
ambiguous, it is not the province of the court to say that 
the lawmakers acted without foresight and comprehension, 
if they are acting within their constitutional limitations. 
The language criticised, however, assumes that it is 
proper and necessary to ascertain the real intention of 
the legislature, and that in determining that intention 
the court will give such construction to the statute as will 
not attribute to the lawmaker a want of foresight and 
compreliension, and we are entirely satisfied with the 
language there used. 

Is it true that no liability exists unless provided by 
statute? There is no express statute making the city 
liable for damages caused by defects in the street. If it 
can be said that the liability arises from statute, it is by 
implication only, and this implication is not derived from 
the language of the statute or any of its express provi- 
sions. It is not derived from a construction of the statute 
itself. It is rather an implication which the common law 
raises from the fact that the legislature has conferred 
certain privileges upon the municipality. When the leg- 
islature confers powers upon the city for the advantage 
of the city itself to enable it to hold its property and to 
conduct such affairs as are for the benefit of the city in 
its corporate capacity as distinguished from those powers 
which relate to its governmental functions, such priv- 
ileges and benefits carry with them duties and liabilities 
of the same character as are imposed upon private cor- 
porations or individuals, who enjoy corresponding priv- 
ileges. It is quite generally held that when the city 
accepts such powers and privileges it accepts them with 
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the conditions that the common law imposes. The law 
requires that in using such powers and privileges the 
city, like individuals, must so use them as not to violate 
the rights of others, and in doing so must use ordinary 
care and diligence to avoid injuries to others. This duty 
is not derived from the construction of the language of 
the statute, but is derived from the obligations which by 
the common law accompany such powers and privileges. 
It seems, therefore, that to say that the liabilitiy is 
created by statute, without qualification, may be mis- 
leading. In Goddard v. City of Lincoln, 69 Neb. 594, it 
was said: “As the liability in such cases must rest on 
some express or implied provision of the statute, it is 
clear that the legislature may place such limitations upon 
it as it may deem proper, or, for that matter, take it away 
entirely.” We have seen in what sense the liability is 
implied from the provisions of the statute, but what is 
meant by saying that the statute may take away the 
liability entirely? It was not necessary in that case to 
say, and we do not think that the language used must 
be construed as meaning, that the legislature can confer 
powers and privileges of the nature above suggested and 
at the same time relieve the municipality of all liability 
for their improper exercise. The defendant insists that 
it can, and to explain this position the following illustra- 
tion is given: “Suppose the city dug a sewer trench and 
left it open, and the first night a man fell in and was 
injured. Would the city be liable?” The question is 
answered in the negative, and it is argued that to hold 
that the city would be liable in such case assumes “that 
somehow the city was liable until the legislature passed 
a law exempting the city from liability; whereas, on the 
contrary, there was no liability until the legislature so 
declared.” - 

Can it be possible that the legislature is competent to 
authorize a city or any private corporation or individual, 
in the transaction of its own affairs and for its own bene- 
fit, to make a trench across a public thoroughfare and to 
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take no precautions against dangers to the traveling 
public, and at the same time relieve the city from any 
liability for the consequence of such an act? It would 
seem more reasonable to say that, if the legislature in- 
tended to relieve the city from incurring liability for such 
damages, it should withdraw from the city the power and 
privilege of constructing such a trench, and that when it 
is said that the legislature might relieve a city from all 
liability it is inferred that in order to do so it must pre- 
vent the city from engaging in such transactions. 

There is no doubt that if the legislature keeps within 
its constitutional right, and the purpose and meaning of 
the act are clear and unambiguous, “the court should ae- 
cept the law as it is.” When it is found that the attempted 
legislation is not prohibited by constitutional limitations 
of the legislative power, the next thing for the courts to 
do is to find out, if they can, the intention of the legisla- 
ture, and when that is determined and declared the duty 
of the courts in that regard is performed. It is not the 
duty nor the privilege of courts to change the meaning of 
constitutional acts of the legislature, nor to modify or 
enlarge their scope and purpose. The meaning of the 
legislature must be derived from the language used, all 
valid legislation on the given subject being considered 
and construed together. What did the lawmakers intend 
to do? If there was sume apparent evil to be remedied, 
what remedy did the legislature propose to provide? 

The defendant assumes that the object of the statute 
in question was to relieve the city of some part of the 
burden of claims for damages of this character. Can it 
be that the intention was to establish an arbitrary line 
of division between claims against the city for the pur- 
pose, without regard to merit or justice, of lessening the 
nuniber of claims? Does the written notice required by 
statute become an essential element of the claim against 
the city? Was it intended that persons from other parts 
of the state, who had no means of knowing whether dan- 
gerous pitfalls existed or whether notice had been filed 
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with the city clerk, should be discriminated against? Of 
course, it will not be presumed that the legislature in- 
tended such a result. 

The city must act by its agents, and if it sends an agent 
to do a specified act, as to open a trench across a thorough- 
fare, that act, when done, is, of course, the act of the city. 
To provide that a notice must be lodged with the clerk 
stating that the trench has been opened, and is not being 
guarded, and that the stranger who falls into the trench 
within five days after such statement is filed has no 
remedy, but one who falls into the trench after the five 
days have expired may recover damages, will no doubt 
have the effect to limit the number of claims against the 
city; and so would a provision that under such circum- 
stances none but an inhabitant of the city might recover, 
or one of light complexion. If the legislature could grant 
the power to a city to construct such work and allow it 
to so remain without guarding the public in any way, for 
a period of five days, and exempt the city from liability 
for damages, which is at least doubtful, it would not be 
presumed to have intended to do so, if a different and 
more reasonable purpose can be derived from the statute. 

In another part of the brief a better reason for this 
legislation is suggested. “What was the purpose of re- 
quiring this notice? Clearly, to direct the attention of the 
proper officers of the city to the fact that at a particular 
point on one of the public highways of the city there exists 
at the time a condition in the public highway which ren- 
ders the street unsafe and dangerous for public travel, a 
condition likely to result in injury to some traveler on the 
highway. The purpose of this notice was to enable the 
city to prevent accidents by repairing or guarding the 
defect.” This is undoubtedly the real purpose of the legis- 
lation. The city had been held liable in some cases in 
which it was uncertain whether the officers of the city had 
notice of the defect complained of. It was regarded as a 
question of fact for the jury to determine whether they 
knew, or the circumstances were such that with reason- 
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able diligence they must and ought to have known, of the 
dangerous condition of the streets. And having appar- 
ently more regard for the financial interests of the city 
than for the rights of strangers or danger to the citizens, 
the legisluture purposed to change this, There should no 
longer be any liability on the part of the city unless its 
officers actually knew of the defect. It was not presumed 
‘ that the officers of the city would themselves create the 
defect. The statute was not necessary nor intended for 
such a contingency. To so construe the statute would be 
to hold that the intention of the legislature was to bar 
a proportion of the claims against the city without re- 
gard to the justice of the claims or the conditions under 
which they arose. 

If we suppose that the statute applies in a case like 
this, what should the notice contain? If prior to this 
accident the written notice specified in the statute had 
been filed with the clerk, it must have stated that the 
original construction of the sewer was negligent, and that 
the earth had settled over the sewer so that there was 
danger of the paving giving way, and that the defect was 
hidden so that ordinary passengers would not discover it. 
If such a notice had been given, the city authorities must 
be presumed, pursuant to such notice, to have done pre- 
cisely what they did do in this case. It appears that for 
several years prior to this accident the authorities recog- 
nized the deficiency in the construction of the sewer and 
made many attempts, more or less effective, to remedy the 
defect. Can the defendant now deny liability because 
such notice was not given? It is generally held that where 
written notice is required it may be waived by the party 
entitled to it. The fact that the city knew of the condition 
of the street and recognized its duty to remedy it, and at- 
tempted, however ineffectively, to do so, is equivalent to 
notice and amounts to a waiver of notice, so that the city 
cannot now say it had no notice of the defect. 

In Goddard v. City of Lincoln, 69 Neb. 594, it was held 
that the plaintiff could not recover because the written 
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notice required by section 110 of the act governing cities 
of the first class, which is substantially the same as the 
statute herein considered, was not given. In that case a 
sidewalk had become badly and dangerously out of repair. 
“The boards of the same * * * being loose * * * 
and one or two boards being entirely removed therefrom, 
so that said sidewalk was, at said time and place, in an 
unsafe and dangerous condition.” When a walk or a 
street through wear or some accidental cause becomes in 
an unsafe condition, the city authorities will perform this 
duty if the necessity of so doing comes to their knowledge. 
This at least the statute assumes, and its object and effect 
is to make certain that the officers of the city shall have 
such knowledge. The statute requiring notice of the de- 
fect to be in writing filed with the clerk is analogous to 
the statute of frauds. It guards against mistake or per- 
jury in doubtful cases. The proof that notice has been 
given must be in writing. If the act causing the danger- 
ous condition is done by the officers of the city themselves, 
the knowledge of its existence is inhererit in the act. To 
suppose that the legislature intended that they must be 
notified of their own act is to question the judgment and 
motives of the lawmakers. The defect was not caused 
by the city, and from its nature must have been without 
the knowledge of its officers. In such case knowledge 
must in some way be conveyed to the city officials, and 
the statutory method of accomplishing this had not been 
followed. The decision in that case was clearly right, but 
it furnishes no precedent for a case like this. 

In Schmidt v. City of Fremont, 70 Neb. 577, the construc- 
tion of section 39, art. III, ch. 18, Comp. St. 1901, was in- 
volved. That section provided that no city shall be liable 
for damages arising from defective sidewalks, unless writ- 
ten notice of the accident or injury complained of was given 
within 30 days after its occurrence, and it was held that 
the plaintiff could not recover because such notice had 
not been given. The object of that statute was to enabic 
the city officials to properly investigate the nature and 


240 NEBRASKA REPORTS. [VoL, $7 


the claimant himself, and made that duty a part of his 
procedure in establishing his claim, one of the necessary 
steps in enforcing his remedy analogous to the three days’ 
notice required by the statute of forcible entry and de- 
tainer, The case is distinguishable from the one under con- 
sideration. Statutes somewhat similar to ours have heen 
considered by other courts, although we have not observed 
any decisions involving the precise point here presented. 

In City of Houston v. Isaucks, 3 S. W. 693 (68 Tex. 
116), the law as applied in that state is stated in the first 
paragraph of the syllabus as follows: “A provision in a 
city charter exempting the corporation from liability to 
any person for damages caused by a street heing out of 
repair through the gross negligence of the corporation, 
unless the same shall have remained so for 10 days after 
special notice in writing to the mayor or street commis- 
sioner, doves not apply where the city having put a con- 
tractor to work upon the street, and after he had com- 
menced work, and made an excavation in the street, ren- 
dering it unsafe for travel, discharged him, and left the 
work in an unfinished condition. A person injured in 
consequence of such defect in the strect may recover of 
the city thongh he has not given the 10 days’ notice. The 
city having by its own procurement made the street un- 
safe, and knowingly left it so, cannot escape behind the 
charter provisions, as it might if the defect had resulted 
from any extrinsic cause.” In the opinion the court sug- 
gests a doubt as to the power of the legislature to exempt 
a city from all liability in such cases: “The provision is a 
most stringent one, and its practical effect would seem 
to be to exempt the city from all liability for such defects 
as ordinarily accrue. But we cannot say that it should 
not be enforced in a case to which it is applicable. We 
are of opinion, however, that it does not apply to the case 
before us. There may be some reason in requiring notice 
to the city authorities of a defect accruing-from ordinary 
causes; such as the action of floods, the use of the street 
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by the public, or it may be said from any cause except 
by the action of the city itself. But in the present case 
the city put a contractor to work upon the street, stipulat- 
ing to have an excavation made which was to be filled 
with gravel, and, after the work had been begun and the 
street had been rendered unsafe for travel, discharged the 
contractor, and left the work in an unfinished condition.” 

The charter of the city of Fond du Lac, Wisconsin, pro- 
vided that “no action shall be maintained against the 
city for injuries caused by any defect in the condition of 
the street, unless notice in writing, signed by the injured 
party, shall have been given to the proper persons within 
five days of the injury,” and it was held that the require- 
ment of notice had no application when the plaintiff “was 
injured through his horse taking fright at a large wooden 
roller, which had been used in the care of the streets, and 
left standing therein by the servants of the defendant.” 
The Wisconsin court also suggested a doubt as to the 
power of the legislature to exempt from liability in such 
cases. Mr. Chief Justice Cole in the opinion said: “I 
should have great doubt about the validity of the provi- 
sion requiring the notice to be given within five days of 
the injury, even if the liability of the city in the case was 
wholly statutory. The time fixed is unreasonably short, 
and in many cases could not be complied with. The in- 
jured person might be unconscious, or so seriously hurt 
that he could not state ‘the place where, and the time 
when, such injury was received, and the nature of the 
same,’ within that period; so that the remedy given is 
coupled with an impossible condition. Such a provision 
is unreasonable and unjust. * *° * It is an arbitrary 
and unreasonable provision, which professes to give a 
remedy for an injury, but annexes to it a condition which 
in many cases cannot be complied with.” Hughes v. City 
of Fond du Lac, 73 Wis. 380, 41 N. W. 407. 

In Still v. City of Houston, 66 S. W. 76 (27 Tex. Civ. 
App. 447) the ground of the decision ig stated in the third 
paragraph of the syllabus as follows: “A city charter pro- 
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vided that the corporation should not be liable for any 
injuries sustained owing to the defective condition of side- 
walks, etc., unless such condition should have continued 
for 10 days after notice to the mayor or certain commit- 
tees. A city sold certain fences on property through which 
a street was opened, and authorized the purchaser to 
remove them, which he did to the knowledge of the city, 
but he failed to fill a hole left where a fence post was re- 
moved, and subsequently a pedestrian stepped into such 
hole, it being just beside the sidewalk. Held that, though 
no notice of such hole had been given, the charter pro- 
vision did not protect the city, inasmuch as the act of the 
purchaser was, under the circumstances, to be considered 
the act of the city, and the provision had no application to 
such case.” In the opinion the court said: “This action 
was taken by the very officers to whom the charter re- 
quired the notice to be given. The city is not sought to 
be held liable for any injury caused by a defect accruing 
from any extrinsic cause, but for having by its own pro- 
curement made the street unsafe and knowingly left it in 
that condition.” 

The charter of the city of Springfield, Illinois, provided 
that a city should not be liable for damages arising from 
the bad condition of the streets by reason of the neglect of 
the proper officers to repair the same, until notice was 
given and reasonable time given to make the repairs. The 
action was for damages for injuries sustained by falling 
into a sewer which was being made in one of the streets 
of the city. While the statute did not purport to exempt 
the city from liability in all cases where the notice had 
not been given, but only in case the proper officer had 
negligently failed to repair the defect, still that court 
expressed a doubt as to the propriety of such a clause. © 
“Laying out of view all consideration of the propriety of 
such a clause, and its inconsistency with other provisions 
of the charter, and with established rules of law, it is 
very manifest it cannot apply to this case. * * * The 
injury complained of was not the result of a defective 
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street, which a traveler upon it might have noticed and 
reported, but for permitting the sewer in it to be ex- 
cavated in a manner hazardous to the safety of the peo- 
ple.” City of Springfield v. Le Claire, 49 Hl. 476. 

In City of Dallas v. McAllister, 39 S. W. (Tex.) 178, a 
sewer on one of the principal streets had caved in, leav- 
ing a dangerous depression up and down the street ten or 
twelve feet long. It had been there about two months. 
The driver of a wagon was going around this broken place 
in the paving where the street appeared to be solid, when 
the sewer caved in under the wagon, causing the injuries 
coinplained of. It was held that, since the testimony 
tended to show a connection between the original break 
and the one through which the injury occurred in such a 
manner as to indicate that in repairing the former the 
cause of the latter would have become known, the city was 
liable for the damages, notwithstanding a clause in the 
charter which provided that no action should be main- 
tained against the city for injuries caused from streets be- 
ing out of repair from the gross negligence of the city, 
unless the same shall have remained so for ten days after 
special notice in writing to the mayor or city engineer, 
and no such notice had been given. The court said: “The 
evidence, however, shows that the entire sewer was de- 
fective and dangerous from the place of the accident down 
to the original caving in, a distance of 15 or 20 feet, for 
it is testitied to that, when the wagon went down, the 
ground caved all the way down to the other cavity. It is 
therefore a reasonable inference that the sewer was in an 
unsafe condition all the way down, and that notice of this 
would have followed ordinary care in repairing the first 
break; hence, the city must be taken to have had knowl. 
edge of it, and be chargeable with the consequences.” 

In Adams v. City of Oshkosh, 36 N. W. 614 (71 Wis. 
49), the case is stated in the syllabus as follows: “Plain- 
tiff’s horse was killed on a principal street of a muncipal 
corporation by running, in the night-time, upon a pile of 
gravel and stones placed there by an employee of the city 
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while repairing the street. In an action to recover the 
value of the horse, held, that the provision of the charter 
‘that the city shall not be liable to or for any dainages aris- 
ing or growing out of any sidewalks, streets, drains, 
sewers, gutters, ditches, or bridges in said city being in 
a defective or damaged condition, or out of repair, unless 
it be shown that previous to the happening of the same 
one of the aldermen of the ward in which the same is 
located had knowledge thereof,’ etc., does not apply to 
obstructions placed in the street by an employee of the 
city while in its employ.” The court said in the opinion: 
“There is no claim that either of the aldermen of the ward 
had actual notice of the obstruction in the street, nor that 
it had existed for three weeks; so that, if the statue ap- 
plies to an obstruction placed in the street by an employee 
of the city while engaged in repairing said street, the 
plaintiff did not make out a case. After a careful con- 
sideration of the statute, we think it was not the intent 
of the legislature to cover a case of this kind. In the case 
at bar the aldermen of the ward, in discharging a duty 
imposed upon them by law, were in faet engaged in re- 
pairing the street in question, and one of their employees 
negligently permitted the obstruction to be placed in and 
remain in said street. We think, in a case of this kind, 
the act of the employee while engaged in his employment 
must be considered as the act of the aldermen of the ward, 
and that the city, through the action of its ward officer, 
permitted the obstruction to be placed in the street and to 
remain there. It cannot be supposed that the legislature 
intended to release the city from damages caused by the 
action of its officers in repairing its streets, when its em- 
ployees create the obstruction, because such officers had 
no actual notice of the obstruction. In such case the 
acts of the employees are the acts of the officers, and their 
knowledge must be construed to be the knowledge of the 
employer. This would be the rule in every other case, and 
we cannot think the legislature intended to alter so just a 
rule in favor of the city.” 
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In MacMullen v. City of Middletown, 187 N. Y. 37, it 
was held that the requirement in a city charter that writ- 
ten notice should be given of the existence of snow or ice 
on sidewalks ig constitutional. The court said: “The 
charter created a liability for a neglect of the duty to 
remove snow and ice from the streets and sidewalks and 
gave a remedy by action. * * * The requirement is 
the expression of the legislative will that the notice of 
the defective condition of the public way, which has occa- 
sioned the injury sustained, shall be of so certain a char- 
acter as to charge the corporation with actual knowledge. 
Tt was always the legal rule that notice should be brought 
home to the corporation, or facts from which notice was 
reasonably inferable. In order that something more cer- 
tain than constructive notice should be relied upon, pro- 
visions were inserted in municipal charters that ‘actual 
notice’ of the alleged defect must be shown.” This was 
perhaps all that it was necessary to say in deciding the 
case. In the absence of any statute upon the subject, the 
city would not be required to remove the snow as fast as 
it fell upon the walk. It would only be liable if it knew 
that the walk had become dangerous by reason of the . 
accumulation of snow and ice and failed to protect the 
public by causing it to be removed. No one could doubt 
the power of the legislature to prescribe the manner of 
giving such notice and the method of proof that the city 
officials had such knowledge when notice was necessary ; 
but the court discussed at great length the question 
whether removing snow and ice from walks is a govern- 
mental function, and concludes that it is, contrary to the 
view of most other courts, and especially of this court as 
expressed in Burke v. City of South Omaha, 79 Neb. 793, 
and Tewksbury v. City of Lincoln, 84 Neb. 571. The 
language used in the opinion in MacMullen v. City of 
Middletown, supra, which appears to be in conflict with 
our conclusion in this case, is based upon the proposition 
that such duties are governmental functions. The rea- 
soning upon this question in Tewksbury v. City of Lin- 
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coln, supra, and other authorities there cited, preclude 
this court from accepting such a view. 

In Parsons v. City and County of San Francisco, 23 
Cal. 463, it was held that the city was not liable in con- 
sequence of its streets or highways being out of repair. 
The statute exempting cities from such liability was held 
to be constitutional, but this is put expressly upon the 
ground that the statute afforded the injured parties a com- 
plete remedy. It made the person or persons on whom 
the law may have imposed the obligation to repair such 
streets, and also the officer or officers through whose offi- 
cial negligence such defects remained unrepaired, jointly 
and severally liable to the parties injured. This was 
thought to be a complete remedy, and if the officer by 
whose negligence the injury was caused and his official 
bonds are presumed to be responsible, the remedy would 
appear to be complete. 

In Williams v. City of Galveston, 41 Tex. Civ. App. 63, 
it was held that the city was not liable for damages caused 
by a defective bridge. The charter provision exempting 
the city from such liability was upheld. This opinion also 
placed the decision upon the theory that the repair of 
bridges is a governmental function. It is said in the 
opinion: “The counties in the state are held excmpt 
from liability for the negligent construction or mainte- 
nance of public highways, and the act in question does 
no more than place the city of Galveston upon a plane 
with the counties.” 

If this court were not already fully committed to the 
doctrine that in the performance of such duties the cities 
are not exercising governmental functions, it might be 
thought necessary to further discuss this question. 

It was complained in the brief that there were some 
errors in the instruction of the court to the jury, but 
these supposed errors are not discussed at length. For 
’ the most part objections made to the instructions are 
derived from principles already discussed, and it does not- 
appear to be advisable to prolong this opinion after hav- 
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ing devoted so much space to the main question involved. 
We have found no errors in the instruction requiring a 
reversal of the judgment. 


The judgment of the district court is 
AFFIRMED. 


Rosr, J., concurring. 


I concur in the affirmance on the grounds that the stat- 
ute requiring notice does not apply to the defects of 
which complaint is made in plaintiff’s petition. 


Root, J., dissenting. 


I am unable to concur in the majority opinion. The 
courts are not in accord concerning the principle control- 
ling the liability of a municipal corporation for personal 
injuries inflicted by reason of its defective streets. In 
City of Omaha v. Olmstead, 5 Neb. 446, we held that the 
city, in accepting its charter and the privileges therein 
bestowed, by implication promised the state to perform 
the duties thereby cast upon the municipality, and indi- 
viduals injured by the city’s failure to keep its promise 
had a right of action against the city. “The acceptance 
of these privileges is considered as raising an implied 
promise on the part of the city to perform its corporate 
duties; and this implied agreement made with the sov- 
ereign power inures to the benefit of every individual in- 
terested in the proper performance of such duties.” 5 
Neb. 446, supra. In Goodrich v. University Place, 80 
Neb. 774, the law is reexamined, and the liability of a 
city for personal injuries is again based upon its implied 
contract with the sovereign state. Judge Dillon sug- 
gests there is no contractual relation between the state 
and a municipality in those cases where the city may not 
reject, but is compelled to accept, its charter. 2 Dillon, 
Municipal Corporations (4th ed.) sec. 967. Judge Dil- 
lon admits, however, that the reason given by us in City 
of Omaha v. Olmstead and Goodrich v. University Place, 
supra, for holding a city liable in personal injury cases, 
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sustains many decisions imposing a like liability upon 
municipalities. If the law may raise an implied promise 
by a city and fasten a liability upon it for a failure to 
keep that promise because the city has acted under a 
charter it is powerless to reject, it seems arbitrary and 
unjust to deny the city the benefit of those immunities 
specifically granted the city therein. 

The defendant’s charter (Comp. St. 1907, ch. 12a, sec. 
20T) provides that it “shall be absolutely exempt from 
liability for damages or injuries suffered or sustained by 
reason of defective public ways or the sidewalks,” unless 
notice in writing of the defect shall haye been filed with 
the city clerk at least five days before the accident oe- 
curred. And, further, “in the absence of such notice, so 
filed, the city shall not be liable.” If, as suggested in the 
majority opinion, the legislature does not have the power 
to absolutely exempt a city from liability to respond in 
damages to those injured by reason of its defective 
streets, or may not layfully provide that such a liability 
shall not arise unless the city shall have had notice in 
writing of the defect before such accident occurs, the 
statute is void if construed according to its terms. No 
principle of law is cited to sustain the suggestion made 
in the majority opinion. No adjudicated case has been 
referred to, nor do I believe one can be found, to sustain 
the proposition that the legislature may not, by the enact- 
ment of a statute uniform as to the class of cities upon 
which it operates, exempt a municipality from all liability 
because of personal injuries inflicted by reason of its 
defective streets or alleys. On the other hand, statutes 
granting such an exemption have been sustained by courts 
of last resort. O’Harra v. City of Portland, 3 Or. 525; 
Rankin v. Buckman, 9 Or. 258; Wilmington v. Ewing, 46 
L. R. A. (Del.) 79; Williams v. City of Galveston, 41 Tex. 
Civ. App. 63. 

In the opinion filed in the last cited case, the court did . 
say, as sugeested in the majority opinion, that the effect 
of the statute is to reduce the city’s liability to that of a 
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county. The majority opinion is also correct in stating 
that we hold that a city in controlling its streets exer- 
eises corporate and not governmental functions, but that 
question was not involved in the Texas case. The supreme 
court of Texas is in harmony with our decisions upon that 
subject. The real point determined in Williams v. City 
of Galveston, supra, was that the legislature had the 
power to relieve a city from the liability theretofore im- 
posed upon it by judicial construction. Having the 
power to grant complete immunity, it follows as a matter 
of course that the legislature may extend a qualified ex- 
emption to the city. We so held.in Goddard v. City of 
Lincoln, 69 Neb. 594; where a statute identical in terms 
with the one considered in the case at bar was construed 
and upheld. That case did not involve the mere deter- 
mination of the power of the legislature to relieve the city 
from liability in cases resting upon imputed notice to the 
city that a sidewalk was defective. The plaintiff in the 
Goddard case alleged in his petition that the sidewalk at 
the point where his intestate was injured was unsafe and 
dangerous by reason of the absence of boards which had 
formed a part of the way, and that the defendant city had 
“full knowledge” of said defect for a long time prior to 
the accident. The defendant’s demurrer to the petition 
was sustained, and we affirmed the judgment of the dis- 
trict court. The constitutionality of the statute was 
raised, considered and determined in the Goddard case, 
and we held that, although the city had knowledge for a 
long time prior to the accident of the defect responsible 
for the injury, the defendant was not. liable because the 
statutory written notice had not been given. See, also, 
McNally v. City of Cohoes, 58 Hun (N. Y.) 202; Mac. 
Mullen v. City of Middletown, 187 N. Y. 87. But it is said 
that a fair consideration of all the other legislation upon 
the subject, in connection with the statute concerning no- 
tice and the apparent evil to be remedied thereby, will con- 
vince the impartial, judicial mind that the statute should 
not be literally construed. There is no ambiguity in the 
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statute under consideration; it is not inconsistent with 
any other provision in the city charter, nor does it conflict 
with any other legislative act. Under these circumstances 
the court should hesitate before applying rules of con- 
struction to read exceptions into the written law incon- 
sistent with the context and tenor thereof, Morrill v. 
Taylor, 6 Neb. 2386; State v. Inedtke, 9 Neb. 468; State v. 
Moore, 45 Neb. 12; Stoppert v. Nierle, 45 Neb. 105. 

It is argued, however, that in Tewksbury v. City of Lin- 
coln, 84 Neb. 571, we departed from the literal meaning 
of the Lincoln charter, and for that reason are not bound 
by the language employed by the legislature in the statute 
under consideration in the instant case. Tewksbury vt. 
City of Iincoln was a hard case, and if it is authority 
for the majority opinion should be overruled; but I aim 
not willing to concede so much. In that case, while em- 
ployees of the city of Lincoln were engaged for their 
master in flushing a sewer during cold weather, they neg- 
ligently sprayed a street crossing so that it became slip- 
pery and dangerous. The plaintiff, while those servants 
were at work and by reason of such negligence, slipped, 
fell and was injured. We said: “The law never require: 
an impossible thing. The section presupposes that tl 
defect in the public way must have existed at least fiver 
days, otherwise the notice would be impossible.” A well. 
recognized rule of statutory construction was thereby 
applied. 2 Sutherland (Lewis), Statutory Construction 
(2d ed.), sec. 516. The instant suit presents no such 
feature, and the rule ought not to be applied. It is sug- 
gested, however, that where the defect has been caused 
by the city it has knowledge of the fact, waives the writ- 
ten notice, and the statute does not apply. This argu- 
ment proceeds upon the assumption that the legislature 
did not intend to release the city where it had knowledge 
of the defect. We held to the contrary in Goddard v. 
City of Lincoln, supra. Furthermore, a municipal cor- 
poration is without perception, intellect or memory, and 
all knowledge acquired or notice received by it must be 
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by imputation from the knowledge of or notice to some 
of its officers or agents. In the case at bar the defend- — 
ant’s negligence is inferred from the alleged fact that in 
1887, 20 years before the plaintiff was injured, the muni- 
cipality failed to properly tamp the dirt on each side of 
and above a sewer 24 inches in diameter laid 20 feet 
beneath the surface of a street in said city; that subse- 
quently the dirt settled in said trench, and the city paved 
the street so as to conceal the open trench. The defend- 
ant’s liability, however, is predicated solely upon the 
alleged failure of the city to properly tamp or otherwise 
settle the dirt in said trench in 1887. That there may be 
no uncertainty upon this point I quote the eighth para- 
graph of the district court’s charge to the jury: “You 
are instructed, as a matter of law, the plaintiff cannot 
recover in this case unless the city was negligent in the 
construction of said sewer; that is to say, failed to use 
ordinary care and caution in tamping or ramming the 
dirt when refilling said sewer. And if the plaintiff has 
failed to satisfy you by a preponderance of the evidence 
that the city so failed, or if you find the evidence evenly 
balanced, then you should find for the defendant.” 

The judicial mind may logically reason and understand 
that whatever knowledge the city’s agents or officers may 
have acquired in 1887 concerning the negligent tamping 
of earth in said sewer was by some process communicated 
to a conscious municipal mind and continued within the 
memory and understanding of that intangible person for 
two decades, but the layman may be excused for refusing 
to accept that logic. The mere fact that courts do thus 
reason is a satisfactory explanation for the enactment of 
the statute under consideration. Many cases are brought 
against a city for personal injuries where the doctrine 
of respondeat superior is invoked to induce and justify a 
judgment. Where any considerable period of time exists 
between the happening of the alleged negligence and the 
injury to the plaintiff, there is fully as much probability 
that the city will be wrongfully mulcted in damages, as in 
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those cases where imputed notice to the city of a defect in 
its streets caused by the negligence of third persons, or 
the action of the elements, is the basis for the demand. In 
the case at bar the defendant’s negligence, if established, 
is demonstrated by the testimony of a member of the de- 
fendant’s city council in 1887, who testified, in substance, 
that once or twice a day while the contractor was filling 
said trench he noticed the methods employed by the work- 
men, and observed that the specifications in the contract 
between the contractor and the city were being ignored. 
This evidence was supplemented by expert testimony. 
There is proof to the effect that at intervals subsequent to 
the construction of said sewer, and up to within about a 
year before the accident, the city had refilled parts of said 
trench and repaired the pavement along the line of the 
sewer, but the testimony further shows that the soil in 
Omaha is of a peculiar texture, and when used to fill ex- 
cavations will settle, notwithstanding all known ordinary 
methods may be used to make it firm. An impartial con- 
sideration of the facts and the well-known inclination of 
juries to accept slight proof to support a finding of notice 
to a municipality of defects in its streets leads to the 
belief that the legislature intended to make the city’s 
liability depend upon the statutory written notice in all 
cases where a defective street is the proximate cause of 
an injury. 

Judge Gray, in MacMullen v. City of Middletown, 187 
N. Y.. 37, gives a logical reason for statutes like the one 
considered in the instant case: “The novelty of the case, 
in the feature of the statutory requirement that a writ- 
ten notice shall have been given, is explained in the legis- 
lative purpose to make that certain, which before was, 
often, uncertain. The fact of knowledge should no longer 
be dependent upon inferences from the evidence of cir- 
cumstances; nor the liability of the municipality be left 
to a determination reached upon an indulgent construc- 
tion of the legal rule as to actual notice.” I do not under- 
stand the opinion in the cited case to hold, as suggested 
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in the majority opinion, that the city was exempt from 
liability because the removal of snow and ice from side- 
walks is a governmental function; the court recognizes 
that the defendant, in the absence of legislation upon the 
subject, would be liable for its neglect in such a case. I 
again take the liberty of quoting from the opinion: 
‘Where the charter of a municipal corporation is silent 
upon the subject, the legislature may be regarded as hav- 
ing left its liability to depend upon the general rule that, 
if the power conferred relates to the accomplishment of 
corporate purposes, for the corporate benefit, the cor- 
poration is as a private company and there attaches the 
same responsibility as there would to a legal individual, 
if possessing like powers and franchises. But where the 
charter voices the will of the legislature, upon the sub- 
ject of the responsibility of the political agency of the 
state to answer to the complaint of a private individual, 
it announces a rule of conduct which is to govern the 
relations of the municipality with its citizens. No right 
is thereby taken away; but relative rights are defined, 
which are to be binding upon those who ehoor to remain 
residents of the municipality.” 

The opinion further demonstrates that in the distribu- 
tion through charters to municipalities of governmental 
powers and administrative duties, there is no constitu- 
tional limitation upon the regulative power of the legisla- 
ture. The legislature may specifically impose a liability, 
in cases like the one at bar, may attach conditions thereto, 
leave the citizen to the judge-made law upon the subject, 
or exempt the municipality from all financial responsi- 
bility. The legislature has prescribed conditions prece- 
dent to the defendant’s liability for its defective streets, 
which shield it from the plaintiff’s claim. If the statute 
works a hardship to the citizen, the legislature should 
remedy the evil by an amendment to the law. We should 
not destroy the statute under the guise of construing its 
meaning. 
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The judgment of the district court should be reversed 
and the cause remanded for further proceedings. 


Letron, J., dissenting. 


The facts in this case do not bring it within the rule 
of the 7'ciwksbury case, where the injury was the imme- 
diate and direct result of the negligence of the city’s 
servants. In the present case the city is held liable for 
a latent defect in its streets, caused by a contractor 20 
years before the accident. 

In my opinion, the city is not liable in the absence of 
the statutory notice. 


In na Estate oF NANCY BrusHa, 
Frep June 10, 1910. No 16,021. 


1. Executors and Administrators: ApPorINTMENT: Notinr. When the 
probate court orders service of notice of application for appoint- 
ment of an administrator for an intestate estate by publication, 
the order being somewhat ambiguous in its language, and after- 
wards a publication is made such as the court might have ordered 
under the provisions of the statute and such as the order of the 
court might be reasonably construed to authorize, and the court 
approves and acts upon such service and appoints an adminis- 
trator, the refusal of the court to set aside such appointment for 
want of legal notice thereof will be sustained. 


2. CriaiMs: ALLowance: Liuitations. It is erroneous for 
the probate court to allow against the estate of a deceased person 
a claim that is on its face barred by the statute of limitations. 

3. : : Sertrive AsmE ALLOWANCE. When the probate court 


allows a claim against a decedent’s estate, with the consent of 
the administrator, and at the same term a party interested as 
heir of the estate, who has not consented to such allowance, shows 
to the court by petition that a substantial part of the claim so 
allowed appears upon the face of the claim to be barred by the 
statute of limitations and asks that the allowance be set aside, 
such petition should be granted. 
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AppEAL from the district court. for Otoe county: 
Harvey D. Travis, JupGE. Judgment of district court 
reversed and judgment of county court affirmed as modi 
fied. 


John C. Watson, for appellant. 
L, F. Jackson and HE. F. Warren, contra, 


SEDGWICK, J. 


Nancy Brusha died at her residence in Otoe county in 
April, 1907. A son survived her, and also a brother and 
two sisters. Afterwards her brother, George W. Hawke, 
filed in the county court of Otoe county a petition for the 
appointment of an administrator of the estate of the 
deceased. In that petition he alleged that the son of the 
deceased, William Brusha, was about 40 years of age, and 
that his postoffice address is unknown “and has been un- 
known to your petitioner or any relative of said Nancy 
Brusha for 18 years or more.” Upon this petition Robert 
Payne was appointed administrator, and afterwards the 
said George W. Hawke filed his claim against the de- 
ceased with the county court of said county, which was 
allowed by the court, and the said William Brusha after- 
wards filed his petition in the county court to Set aside 
the appointment of the said administrator and the allow- 
ance of all claims that had been allowed against the 
estate, and especially the claim of the said George W. 
Hawke. The administrator and the said George W. 
Hawke filed separate demurrers to the said petition, which 
were sustained, and the petition was dismissed. William 
Brusha thereupon appealed to the district court, and 
upon hearing in that court the judgment of the county 
court was affirmed, and the petitioner has appealed to 
this court. While the proceedings have heen pending in 
this court the claimant has died, and the proceedings have 
been revived in the name of his administrator. 
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1. The first contention is that the order appointing the 
administrator is void for want of sufficient notice. The 
statute provides: “When application shall be made to 
the judge of probate for the appointment of an adminis- 
trator of an intestate estate, or for letters of administra- 
tion with the will annexed, he shall cause the notice of the 
same, and of the time and place of the hearing thereof, to 
be given by personal service on all persons interested, or 
by publication, under an order of such court, in such 
newspaper printed in this state as he may direct.” Ann. 
St. 1909, sec. 5060. This statute leaves the matter to the 
probate court to determine what publication shall be made 
in case personal service is not had upon the parties in- 
terested. Pursuant to this statute the court ordered “that 
notice of these proceedings be given by publishing a copy 
of this order in the Nebraska City News, a newspaper 
printed in said county once a week, three successive weeks 
prior to said day of hearing.” It appears from the proof 
of publication that the Nebraska City News is a daily pa- 
per, and that this notice was published daily therein, ex- 
cept Sundays, commencing on the 2tth day of April and 
ending on the 8th day of May, so that the first publica- 
tion was two weeks before the day of hearing. The notice 
was not published for three full weeks, but it was pub- 
lished more than once in each one of three several weeks. 
The language of the order in this respect is perhaps some- 
what indefinite, and whether this publication is to be re- 
garded as a compliance with the order depends upon the 
construction to be given to the order. Under the statute 
above quoted it was of course competent for the court to 
order the publication as it was in fact made, and, as the 
court has so construed the order by approving and acting 
upon the publication, we are of opinion that the publica- 
tion was sufficient. The order appointing the adminis- 
trator upon this notice should not be vacated. 

2. The second contention of the petitioner is more 
serious. It appears that pursuant to the statute the county 
court made an order in regard to the hearing of claims 
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against the estate as follows: “All creditors of said de- 
ceased will meet the administrator of said estate, before 
me, county judge, in said court, at Nebraska City, in said 
county and state, on July 9th, 1907, September 9th, 1907, 
and November 9th, 1907, at 2 o’clock P. M., each day for 
the purpose of presenting their claims for. examination, 
adjustment and allowance. Creditors have until Novem- 
ber 9th, 1907, but no longer, in which to file their claims 
in this court against said estate.” There were numerous 
claims filed and allowed against the estate, and among 
them, as before stated, a claim of the brother, George W. 
Hawke. The amount of the claim as filed was $1,529.09. 
A part of the claim was barred by the statute of limita- 
tions, as appeared upon the face of the claim. The total 
amount of the claim not so barred by the statute of limi- 
tations was $1,108.64, and the claim was allowed at $1,- 
217.59, so that upon the face of the record itself it ap- 
peared that more than $100 had been allowed that was 
barred by the statute of limitations. In section 221 of 
the decedent act (Comp. St. 1909, ch. 23), it is pro- 
vided: “No claim barred by the statute of limitations 
shall be allowed by the commissioners in favor of or 
against the estate as a set-off or otherwise.” Section 610 
of the code makes sections 602 to 611, inclusive, appli- 
cable to probate courts, and section 610 contains the fol- 
lowing language: “In estimating time, the probate court 
shall, for this purpose, be considered as holding, in each 
year, three terms of four months each, the first commenc- 
ing on the first day of January of each year.” The order 
allowing the claim complained of was made on the 9th 
day of September, 1907, and the petition to vacate that 
order was filed during the same term of the probate court, 
to wit, on the 8th day of November, 1907, and, as already 
noticed, the time limited by the court for adjusting 
claims against the estate had not yet expired. The peti- 
tion alleges that the petitioner was then and had for sev- 
eral years been a resident in California, and that he was 
not aware of the death of his mother, or the proceedings 
20 
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that were being taken in regard to her estate. The probate 
court, of course, had complete control of its proceedings 
during the term in which they were entered, and under 
the circumstances above cited we think that the showing 
of diligence on the part of the petitioner was sufficient, 
and that the.county court’s attention being called at the 
same term to the fact that with the consent, as this record 
shows, of the administrator a claim had been allowed, a 
substantial part of which was barred by the statute of limi- 
tations, ihe order should have been set aside, and a re- 
hearing had upon the claim. 

For these reasons, the judgment of the district court 
is reversed, and the judgment of the county court modified 
so as to set aside the order allowing the claim of George 
W. Hawke. In all other respects the judgment of the 
county court is affirmed. All costs are taxed aguinst the 
estate of George W. Hawke. 

JUDGMENT ACCORDINGLY. 


IrnetTus W. JACOBY, APPELLANT, Vv. Gus A. VIELE, APPELLEE. 
Firep Jone 10, 1910. No. 16,039. 


Specific Performance: AGREEMENT To ExEcUTE LEASE. When an agree- 
ment to sell and convey land includes also an agreement on the 
part of the purchaser to lease to the vendor certain buildings and 
improvements situated on said land, and by accident and over- 
sight of the parties the lease is not executed at the time of the 
execution and delivery of the deed, and the vendor of the land 
retains and uses the said buildings and improvements for a part 
of the agreed term of lease, an action in equity may be main- 
tained to enforce the execution of such lease and to restrain the 
purchaser of the land from interfering with the possession and 
use of said buildings and improvements during the agreed term 
of the lease. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Reversed. 
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Burr & Marlay, for appellant. 
George A. Adams, contra. 


SEDGWICK, J. 


A general demurrer was sustained to the plaintiff’s 
petition in the district court for Lancaster county and a 
judgment entered dismissing the same, and the plaintiff 
has appealed to this court. 

The petition alleges that in February, 1907, the plain- 
tiff and several others were the joint owners of three 
separate tracts of Innd; that these three tracts of land 
had been used as one farm and owned by the same parties 
for a great many years, aud had a dwelling house «und other 
farnl) improvements thereon; that plaintiff had resided 
in the dwelling house for more than 80 years, and that 
at the time named the plaintiff and other owners of the 
said tracts of land entered into negotiations with the de- 
fendant to sell and did afterwards sell to the defendant 
one of the three said tracts of land, and that at that time 
a part of the farm improvements above named were 
located on the tract so sold to the defendant, consisting 
of several corucribs and a buggy house, and that these 
improvements occupied substantially an acre of ground 
upon the tract sold to the defendant, which ground was sur- 
rounded by a wire fence; and that during the said negotia- 
tions for the sale of the said tract tu the defendant, and 
as a part of the same negotiations and contract, it was 
agreed between the plaintiff and all parties interested 
with him on the one part, and the defendant on the other 
part, that the defendant, when he received his deed for 
the said tract of land, should exeeute and deliver to the 
plaintiff a lease for the said acre of ground and the said 
corlcribs and buggy house thereon for the term of ten 
years at the agreed rental of $10 a year, which the plain- 
tiff agreed to pay him therefor, but by mere oversight at 
the time the said deed was delivered the defendant failed 
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and neglected, in closing up said negotiations, to execute 
and deliver to plaintiff the said lease, and the defendant 
has removed some of the said improvements from the said 
acre tract, and is threatening to remove them and exclude 
the said plaintiff from the use of the said tract and im- 
provements, 

It is argued in the brief of the defendant that the agree- 
ment to lease this acre of land and improvements is within 
the statute of frauds, and, not having been put in writing, 
is void. This contention of the defendant cannot be sus- 
tained. If the agreement of these parties had been that 
the stipulation in. regard to the lease of this acre of 
ground and the cribs and other improvements thereon 
should be inserted in the deed, and the provision was 
omitfed from the deed by accident or oversight, there 
could of course be no doubt that an‘action to reform the 
deed would be sustained, and we see no distinction be- 
tween such an action and the case now at bar. If the 
contract of the parties had been completed as it was 
agreed upon, the deed and the lease would be construed 
together as one contract, and would be virtually one wri- 
ting, und this action is therefore essentially an action to 
reform the written contract and make it as it was agreed 
upon and intended to be by the parties. 

It is suggested in the defendant’s brief that some of 
the allegations of the petition are untrue. With this, of 
course, we have nothing to do. We must take the allega- 
tions as they are, and when the defendant has answered 
and the proof is taken, the court can determine the merits 
of the controversy. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings in accordance 
with this opinion. 

REVERSED. 
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CHARLES A. HETZEL, APPELLER, Vv. Horacn G. LYON BT AL., 
APPELLANTS, 


Firep JUNE 10, 1910. No. 16,089. 


1. Statute of Frauds: BroKERAGE CONTRACT: PAROL MODIFICATION. A 
' contract of agency between a landowner and broker or agent for 
the sale of the land of the former, which by its terms limits the 
time of its continuance, may be modified by parol so as to extend 
the time of the existence of the agent’s authority to sell under 

the contract. 


2. Appeal: ADMISSION oF EVIDENCE, It is not reversible error to admit 
in evidence a written contract, when the substance of the con- 
tract ig already in evidence and the record contains no contra- 
diction of such evidence. 


APPEAL from the district court for Sheridan county: 
WILLIAM H. WESrOVER, JUDGE. A/firmed. 


C. Patterson, for appellants. 
Albert W. Crites, contra. 


SEDGWICK, J. 


The plaintiff recovered a judgment against the defend- 
ants in the district court for Sheridan county for $500 as 
commissions on a contract for the sale of lands of the 
defendants. The defendants have appealed to this court. 

The contract between the parties authorizing the plain- 
tiff to sell the lands of the defendants was in writing, 
signed by both parties, and described the land to be sold, 
and set forth the compensation to be allowed the agent. 
It.also contained the following stipulation: “This con- 
tract shall terminate at the end of 60 days from date, 
unless an extension of time is made in writing and at- 
tached hereto.” It was dated July 5, 1906. No agree- 
ment in writing was made by the parties extending the 
time of the contract. The evidence shows that after the 
expiration of the time named in the contract the plain- 
tiff, at the solicitation of the defendants, continued to 
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endeavor to find a purchaser for the land, und that in 
September, 1907, he found a purchaser and sold the land 
to one Weidling, which’ gale was satisfactory to the de- 
fendants. It seems that other agents claimed to have 
something to do with the sale of the land and to be entitled 
to the cominissions. The defendants settled with them, 
and took their bond indemnifying the defeudauts against 
any claims that the plaintiff might make for commissions. 

The principal question raised and discussed by the de- 
fendants in their brief is whether a contract of this kind, 
which contains a limitation of the time of its continuance, 
can be extended by a parol] agreement between the parties 
upon sufficient consideration, or whether such agreement 
extending the tine of the contract must be in writing, 
signed by the parties thereto. We consider that this ques- 
tion has already been determined by this court. In Rank 
v. Garvey, 66 Neb. 767, the question was presented 
whether such a contract of agency could be modified by 
parol agreement so as to change the price at which the 
agent was authorized to sell the land, and it is said in the 
opinion that “the instrument granting the agent au- 
thority to sell, as originally given, would have been suffi- 
cient to meet the statute, even though it had not named 
the price at which the ageut could sell. It follows, there- 
fore, that the parties were at liberty to modify by parol 
such portions of the contract as the statute does not re- 
quire should be in writing.” Applying this rule to the 
case at bar, it must be said that the statute does not re- 
quire that the time for the existence of the agent’s 
auhority to sell must be stated in the written contract, 
and therefore that is one of the provisions that may be 
modified by parol. This disposes of the principal ques- 
tion in the case. | : 

It is urged in the defendauts’ brief that the court erred 
in allowing the plaintiff to introduce in evidence the con- 
tract of guarantee above referred to. It appears that the 
deposition of Mr. Weidling, to whom tle land was sold 
by plaintiff, was taken and read in evidence, and that as 
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a part of that deposition there were attached certain let- 
ters written by the defendant Horace G. Lyon to Mr. Weid- 
ling, and in one of them, dated December 28, 1907, iu which 
the defendant details some of the particulars of his contro- 
versy with the plaintiff in regard to these commissions, the 
defendant says: “I settled with the Maverick people on 
this basis, and took their receipt in full and a boud fully 
indemnifying me against any judgments, costs or personal 
expense from any suit that Hetzel had brought or might 
bring.” It is stated in the plaintiff’s brief, and, so far 
as we have been able to ascertain, correctly stated, that 
these letters were put in evidence before the jury without 
objections on the part of the defendants. There is other 
evidence of the same general nature which appears to have 
been received without objection, and this evidence, so far 
as we have seen, was not contradicted. It therefore ap- 
pears that the defendants have not been prejudiced by the 
introduction of the indemnifying bond in question. 

All the other objections urged in the brief depend en- 
tirely upon matters already disposed of, and we find no 
reversible error in the record. 

The judgment of the district court is therefore 


AFFIRMED. 


JULIA C. BENSON, APPELLANT, V, HERMAN B. PETERS, 
APPELLEE. 


Frrep June 10, 1910. No. 16,440. 


1. Appeal: Eviprnce: Review. When a judgment is reversed by this 
court for want of evidence to support it, and the cause remanded 
for another trial, and the evidence upon another trial is the same 
as on the former trial, the question as to the sufficiency of the 
evidence will not be again examined. 


2. Evidence: ConcLusions. In a jury trial, a question that calls for 
the conclusion of a witness on the issue being tried is incom- 
petent. 
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ApprsL from the district court for Douglas county: 
Guorce A. Day, Jupen. Affirmed. 


Weaver & Giller, for appellant. 
Greene, Breckenridge & Matters, contra. 


SEDGWIOK, J. 


This is the second appeal in this case. The opinion 
upon the former appeal is reported in 82 Neb. 189, where 
a sufficient statement of the nature of the case may be 
found. Upon the first trial the plaintiff recovered a judg- 
ment which was reversed in the opinion referred to. 
Upon another trial in the district court the judge, after 
hearing the evidence, instructed the jury to find a verdict 
for the defendant, and the plaintiff has appealed. 

The plaintiff insists that the evidence was sufficient to 
require that the case be submitted to the jury, but at the 
same time it is conceded that the evidence is precisely the 
same that it was upon the former trial, in which it was 
held by this court to be insufficient to support a verdict 
in favor of the plaintiff. The real cause of complaint of 
the plaintiff upon this hearing is in the exclusion of 
evidence, and in regard to this the plaintiff in the brief 
says: “Upon this trial of the case in the district court 
before his Honor Judge Day, Mrs. Benson undertook to 
supply the link which the majority of the supreme court 
held was wanting.” The plaintiff was a chambermaid in 
the Merchants’ hotel in Omaha, and the defendant was 
the proprietor of the hotel. Her alleged cause of action 
was that she was required to go from the rooms where 
she worked to her meals by way of the freight elevator to 
the basement, and then to the kitchen, and that at the 
time of her accident the basement was dark, and she, in 
stepping from the elevator, slipped and sprained her 
ankle. In the former opinion it was said: “The sum of 
the evidence intended to connect the alleged carelessness 
with the injury is that the basement was dark and that 
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the plaintiff slipped and sprained her ankle. There is no 
evidence indicating that the darkness was responsible for 
the injury. The alleged carelessness has not been shown 
to be the proximate cause of the injury sustained.” 

On the last trial the plaintiff’s counsel asked her, while 
she was upon the witness stand: “Would you have slipped 
und been injured if the light had been turned on?” This 
was excluded upon objection, and the plaintiff excepted. 
She was then asked: “What caused you to slip and sprain 
your ankle?’ which was likewise excluded. She then 
offered to show in answer to these questions that the cause 
of her slipping and spraining her ankle was the darkness, 
which would not allow her to see where she was stepping. 
She was told that she might describe the conditions and 
describe what she did, but not state her conclusions. The 
witness had already testified that there was an electric 
lamp near the elevator, but the light was not turned on, 
and that the girls sometimes turned on the light from the 
elevator as they went down, but that she did not do so 
on this occasion; that it was dark on this occasion when 
she stepped out, and that when she stepped onto the step 
from the elevator, “I got injured, I sprained my ankle, 
my foot. Q. How did you sprain it? A. By stepping on 
the board. Q. What was the matter with the board? A. 
It was slippery, I think.” She was then asked: “And was it 
dark—or was it so that you could not see where you were 
stepping?” This question was objected to by the defend- 
ant as leading and suggestive, but the objection was over- 
ruled, and she answered: “I could not see where I was 
stepping, but I thought I was stepping on the board or 
ihe plank.” Then she was asked: “Would you have 
slipped and been injured if the light had been turned 
on?” Thig question, as has already been stated, she was 
not allowed to answer, and this ruling is manifestly cor- 
vect. This was the principal question that the jury was 
called upon to answer, and in the condition of the evi- 
dence, and under the former decision of this court, it was 
the very gist of the case. 
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There being no other error complained of, the judgment 
of the district court is 


. AFFIRMED. 


City SAvines BANK, APPELLANT, V. MARY E. CARILON, 


bo 


APPELLEE. 


Fuep Jone 10, 1910. No. 16,583. 


. Pleading: Drmurren. The merits of a general demurrer to a peti- 


tion must be determined from the allegations of the petition 
alone. 


. New Trial: Prrrrion mn Equrry: Deirurrer: Prrstuption. Upon 


a general demurrer to a petition in an action in equity for a new 
trial of a civil action at law on the ground of newly discovered 
evidence it will be presumed that the facts found upon the former 
trial will be found the same upon the new trial, unless the peft- 
tion for new trial shows thai additional evidence can be pro- 
duced as to such facts. 


NEwty DiscovereD EvMencE. The courts wil! not grant a 
new trial on the ground of newly discovered evidence unless it 
appears probable that a different result may be reached. 


Fase Testrmony. Evidence tending to show that the pre- 
vailing party upon the former trial testified falsely upon a vital 
issue in the case, which false testimony if believed might have 
controlled the decision, is material; and if it appears that the de- 
feated party was without fault or negligence in not producing 
such evidence, and that the same can be produced on another 
trial, and might probably change the result, a new trial should 
be granted. 


: Drttcence. The allegation of the petition examined, and 
held to be sufficient to show due diligence to procure for the 
former trial the evidence which it is alleged has been discovered 
since that trial. 


6. Receivers: Ltasmiry oF Partres For Acts or RecEIveR. A receiver 


appointed by the court in the progress of litigation acts as re- 
ceiver for all of the parties interested; but he is not the agent fo. 
the parties in the sense that each of the parties interested in the 
litigation is personally severally responsible for his wrongful or 
negligent acts. 
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APPEAL from the district court for Douglas county. 
ALEXANDER OC. Troup, Jupan. Reversed. 


William Baird & Sons, for appellant. 
H. H. Bowes and H. C. Hodder, contra. 


SEDGEWICK, J. - 


The injury complained of in this case occurred in Sep- 
tember, 1908. It was alleged that an old cistern on the 
property occupied by the bank had been filled, and the 
work was so carelessly and negligently done by the bank 
that, while Mrs. Carlon was passing on the walk that had 
been laid over the cistern, the walk gave way and she was 
injured. The case has been several times tried to a jury, 
and this is the third time it has appeared in this court. 
Carlon v. City Savings Bank, 82 Neb. 582, 85 Neb. 659. 
Upon the last jury trial in the lower court, Mrs. Carlon 
had a substantial judgment against the bank, which was 
affirmed by this court. Shortly after, the bank began this 
action in the lower court to obtain a new trial of the cause 
on the ground of newly discovered evidence, showing that 
the plaintiff in the former proceedings had prevailed by 
means of fraud and perjury. In its petition the bank al- 
leges that, in her action against the bank, Mrs. Carlon 
alleged that the bank was the owner of the premises of 
which she was in possession as tenant, and that there was 
on said premises, between the dwelling house and an out- 
house, under a sidewalk, an open cistern, which the bank 
undertook to fill, and in attempting to fill said cistern 
used frozen dirt and manure, and placed back over the 
cistern a walk which was rotted underneath and weakened 
by age, and that the filling of said cistern was negligently 
done, and that she, while passing over said walk, broke 
through the same, and by reason thereof sustained in- 
juries. The petition herein also alleges that the bank 
answered in that action that it did not own, and was not 
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in possession or control of, the premises described at the 
time of the alleged filling of said cistern, and did not fill or 
cause said cistern to be filled, and that said plea was true 
and was a complete defense to said action. The petition 
herein further alleges that at the time the cistern was 
filled the premises occupied by Mrs. Carlon as tenant were 
in possession and under the control of William K. Potter, 
receiver of the Omaha Loan & Trust Company, who also 
collected the rents and appropriated the same to his own 
account, as receiver, and who was in no respect authorized 
to represent the bank in any way, and that the cistern was 
filled in the month of November, 1902, and that the said 
Potter retained possession and control of the same, col- 
lecting the rents and appropriating the same until the 
month of March, 1908, when by order of the court he 
turned over the control of the premises to the bank, and 
that the bank then took the premises without any knowl- 
edge of the existence of said cistern or the alleged filling 
of the same on said premises until after the happening of 
the accident complained of, and that one Badgerew was au 
employee of the bank and in possession of the premises 
in question from and after the 19th day of March, 1903, 
and that Mrs. Carlon, for the purpose of inducing the 
court and jury to believe that the bank caused said cistern 
to be filled, testified on the trial of suid cause that she | 
notified said Ladgerow within a week of the 19th day of 
March, 1903, of the existence of said cistern, and that 
said Badgerow thereupon proceeded to cause said cistern 
to be filled, and that said testimony was wholly untrue, 
and that said Badgerow did not cause said cistern to be 
filled or know of the existence of the same until some time 
in the month of August, 1903, and that said cistern was 
in fact filled by and under the direction of an employee 
of William K. Potter, receiver, in the month of Novem- 
ber, 1902, long before the bank took charge of said 
premises; that the verdict of the jury and judgment of the 
court against the bank in favor of Mrs. Carlon was based 
upon the aforesaid false testimony. The petition herein 
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further alleges that the said Potter, as receiver, kept 
books of account, among which was a journal of original 
entries, and in which, in the regular order of business, 
there was entered an account of the employment by the 
said receiver of one Laritsen to fill the said cistern and 
the payment of him for the said services by the said re- 
ceiver. A copy of the alleged entry is set out in the 
petition, from which it appears that it was entered on the 
21st day of November, 1902. 

There seems to be no doubt of the competency of this 
evidence, and that it might have great weight in determin- 
ing the principal issue presented in this case, which was 
whether the bank in fact caused the cistern to be filled 
and so was chargeable with any negligence in performing 
the work. The defendant, however, insists that the plain- 
tiff has not shown proper diligence to procure this evi- 
dence upon the trial of the case. Determining this cause 
upon the allegations of the petition alone, and not an- 
ticipating what the evidence as to diligence may be upon 
issues properly joined, we are of opinion that due dili- 
gence is shown. It appears from the allegations of the 
petition that this record, which it is now sought to use in 
evidence, was one of the books kept by the Omaha Loan 
& Trust Company, and that afterwards the books con- 
nected with this receivership were “stored in the garret 
of the court house” of Douglas county, and that the of- 
ficers and attorneys of the bank were not aware that the 
books lad been so stored, and that they employed one 
Weeden before the trial of the action in which the judg- 
ment was rendered to find the account books of the re- 
ceiver; that the said Weeden was chief clerk of the Omaha 
Loan & Trust Company prior to the appointment of Pot- 
ter us receiver, and was retained by Potter after his ap- 
pointment, and had charge of the books which were taken 
and used by Potter as receiver, and knew the book which 
contained the rent account of these premises; that the 
plaintitf was informed and believed that Weeden was the 
person who had the best means of knowing and of finding 
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the said book, and that Weeden was a competent and 
reliable person and the most likely to find the where- 
abouts of said book, and after diligent and thorough 
search and inquiry before the trial of said action the said 
Weeden was unable to find the said book, and the same 
could not be obtained to be used on the trial, but it las 
now by accident been ascertained that the books were 
stored as aforesaid and the said rent account book can be 
procured to be used at the trial. It is also alleged in the 
petition that Mrs. Carlon, upon the trial, testified that 
she did not know who was the workman employed to per- 
form the labor of filling the cistern, and that the plain- 
tiff was unable to ascertain the name of the party so 
employed, and that Mrs. Carlon’s testimony in that re- 
gard was false; that she did know that one Jens Laritsen 
King, who was cominonly known among his associates as 
Laritsen, performed the work, and that some time prior 
to the trial in which she obtained the judgment she took 
said Laritsen to the office of her attorneys for the pur- 
pose of finding what his testimony would be if called as a 
witness, and after asking him questions told him that she 
did not want him as a witness, and that if a new trial of 
this case is had the plaintiff can produce the said Larit- 
sen as a witness and prove by him that the said cistern 
was filled in November, 1902, and that he was employed 
by Potter, and not by the bank, to do the work. The peti- 
tion is very lengthy, and we cannot set it out in full, but 
we do not find any allegations in the petition that are 
inconsistent with the allegations already referred to, or 
that tend to show a lack of diligence on the part of the 
plaintiff to procure the new evidence which it now ap- 
pears can be procured. 

It is further urged by the defendant that upon the 
former hearing of this case in this court it was determined 
by this court that the said Potter, who is now in this peti- 
tion admitted to be the party who filled the said cistern, 
was in so doing acting for tle bank. It may be that, if 
upon the evidence presented upon the former appeal it 
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was determined by this court that the said Potter was 
agent for the bank and so acted in filling the said cistern 
(this petition admitting that the said Potter caused the 
said work to be done), the bank would now be bound by 
the former adjudication that Potter acted for the bank 
in filling the cistern, unless it was further alleged in the 
petition that new and additional evidence upon that point 
could now be obtained. The courts will not grant a new 
trial of a eause on the ground of newly discovered evi- 
dence, unless it is made to appear probable that a differ- 
ent result will be reached, and if it was determined upon 
the former trial that Potter acted for the bank in filling 
the cistern it would be presumed that another trial would 
result the same, unless it appears that new evidence could 
be procured upon that point. We do not, however, find 
from the opinion, as it is reported in 85 Neb. 659, that 
it was determined that Potter acted for the bank in doing 
this work. It is said, on page 662, that some time in the year 
1901 the Omaha Loan & Trust Company, which was the 
agent of the Omaha Loan & Trust Company Savings Bank, 
became insolvent, and that Potter was at that time ap- 
pointed as receiver thereof, and that for a time as such 
receiver and agent for the defendant bank he collected the 
rent for the premises in question. Of course, a receiver 
appointed by the court in the progress of litigation acts 
as receiver for all of the parties to the litigation and may 
be said in some sense to that extent to be agent of all 
the parties, but he is not the agent in the sense that the 
parties to the litigation have employed him and can con- 
tro] his actions. He is the arm of.the court and is under 
the control of the court, and the parties to the litigation 
are not necessarily responsible for the wrongs which he 
may commit as receiver. By receiving the property at 
the hands of the court on the termination of the receiver- 
ship, the bank did not adopt all of the acts of the receiver 
while in control of the property under the orders of the 
court, and would not thereby make itself responsible for 
the wrongdoing of the receiver in the course of his re- 
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ceivership. The bank had no control of the receiver; he 
took his orders from the court, and not from the litigants. 
It is not said in the opinion referred to in what sense he 
acted as agent for the bank, nor is it said how long he 
continued to act as such agent after his appointment as 
receiver in 1901. The decision is put upon the ground 
stated in the next sentence of the opinion, to wit: “That 
before the repairs were made the defendant bank had taken 
charge of the property and was collecting the rent.” This 
statement was predicated upon the very evidence that is 
complained of as false and fraudulent. It ig the state- 
ment of a conclusion of fact that, of course, is never re- 
garded as the law of the case when, upon another trial of 
the same case, additional evidence can be procured bear- 
ing upon the point so stated. This the petition alleges 
can be done in this case. If the new evidence which the 
bank alleges it can procure should tend to show that the 
cistern was filled before the property was turned over to 
the bank, that might require a different finding of fact. 
Upon another trial it would be competent to furnish 
additional evidence as to whether the repairs were made 
before or after the property was turned over to the bank, 
and that is the purpose of the new evidence which the 
bank now alleges it can procure. 

VV We cannot consider evidenee taken before the district 
court nor affidavits filed in this court in determining the 
sufficiency of this petition. The attorneys for Mrs. Car- 
lon discuss many things in their brief and in the oral 
argument that would be very pertinent to an investiga- 
tion upon issues joined, but are not presented by the 
allegations of this petition. They cannot be considered 
upon this demurrer. The court should have required the 
defendant to answer, and the question as to the material- 
ity of the evidence now offered and the diligence or lack 
of diligence of the bank should have been determined 
upon evidence received upon the trial of the issue so pre- 
sented. 

The judgment of the district court is reversed and the 
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cause remanded for further proceedings in accordance 
with this opinion. 
REVERSED. 


STATH, EX REL. JAMES G. EMERSON, RELATOR, V. ANTON 
BAUMAN, JB., SHERIFF, RESPONDENT, 


Firep June 11, 1910. No. 16,705. 


Habeas Corpus: RETURN: REMAND: RECOGNIZANCE. Where, upon the 
return of the respondent to an order in habeas corpus, it ap- 
pears without question that the petitioner stands charged in a 
eourt of competent jurisdiction with the commission of a bailable 
offense against the laws of this state, and the sureties on his 
recognizance fixed by the examining magistrate are for any cause 
released from liability, this court will not discharge the peti- 
tioner, but will remand him to the district court where such 
charge ig pending, and require him to enter into a proper recog: 
nizance in such amount as this court shall deem reasonable for 
his appearance to answer to the charge there lodged against him. 


ORIGINAL application for writ of habeas corpus. Writ 
denied, 


John W. Graham and Frank Dolezal, for relator. 
J. C. Cook and Loomis & Maynard, contra. 


BARNES, J. 


Original application for a writ of habeas corpus. 

It appears from the pleadings and affidavits before us 
that the petitioner, James G. Emerson, was arrested at 
Arlington, Nebraska, on the 26th day of May, 1910, on’ a 
charge of forging a bank check for $492 and having it 
cashed by the Commercial National Bank of Fremont, 
which is situated and doing business in that city in Dodge 
county, Nebraska, and he was thercupon lodged in the 
county jail of that county. At the time of his arrest the 
petitioner was searched, the money which he had ob- 
tained upon the forged check was fouud upon his person 

21 
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and was returned to the bank. He was again searched, 
and there was found secreted in his clothing the sum of 
$5,200 in currency, which the sheriff took into his pos- 
session. That money, however, was afterwards turned 
over to his attorneys. Complaint was duly filed before 
the county judge of Dodge county on the 28th day of May, 
1910, charging petitioner with the crime of forgery and 
uttering the forged instrument. To this complaint he 
pleaded not guilty, waived his preliminary examination, 
and was bound over for his appearance at the next term 
of the district court for Dodge county, with bail fixed at 
the sum of $2,500. The state insisted that the amount of 
bail required was insufficient to secure the petitioner’s 
attendance to answer the charges preferred against him, 
and objection was also made to the financial responsibility 
of the security tendered. The objections were overruled, 
the bond was approved by the examining magistrate, and 
the petitioner was discharged. He was immediately re- 
arrested upon suspicion of his having committed another 
crime in the state of Iowa. Sufficient evidence was not 
procured to warrant his detention upon that charge, and 
he therefore petitioned the district court for a writ of 
habeas corpus. A hearing was had thereon, the writ was 
awarded, and he was discharged. While that matter was 
pending before the district court the county attorney filed 
a transcript of the proceedings before the county judge 
upon the petitioner’s preliminary examination on the 
charge of forging and uttering the forged instrument, and 
immediately upon his discharge under the writ of habeas 
corpus he was again arrested, or taken into custody by 
the state, pending a hearing upon a motion which had 
been filed by the county attorney in the district court to 
increase the bond theretofore fixed by the examining 
magistrate to a sum sufficient to secure his attendance 
at the next term of the court to answer to the complaint, 
and also to require other and further sureties on the bond. 
The petitioner filed objections to the jurisdiction and to 
the competency of the judge then presiding in the district 


Vou. 87] JANUARY TERM, 1910. 25 


State v. Bauman, 


court, which at that time was in session, and thereupon 
the hearing upon the motion or motions above mentioned 
was continued until such a time as the other judge of that 
district could reach Fremont, pending which time the 
presiding Judge ordered the petitioner to vive an addi- 
tional bond of $1,500, which he failed to do, and imme- 
diately thereafter commenced this proceeding. 

Couusel for the petitioner strenuously contend that the 
order of the examining magistrate fixing the amount of 
the petitioner’s bond, and approving the surety thereto, 
was a final order which rendered the whole matter res 
judicata, and the district court was without power or au- 
thority to increase the amount of bail or require the giv- 
ing of additional security. We think this contention is 
‘eside the ark. It appears from the application in this 
vase that the petitioner stands charged before the district 
-ourt for Dodge county with the commission of a bailable 
offense, and we are of opinion that the state, by rearrest- 
ing the defendant and taking him from the custody of his 
surety upon the bond fixed and approved by the examin. 
ing magistrate, has released the surety thereon. Therefore 
ihe petitioner is now before us charged with a bailable 
offense against the criminal laws of this state, without 
bond. 

It is provided by section 358 of the criminal code re- 
lating to habeas corpus that, “When the said judge shall 
have examined into the cause of the caption and deten- 
tion of the person so brought before him, and shall be 
satisfied that the person is unlawfully imprisoned or de- 
tained, he shall forthwith discharge such prisoner from 
said confinement. And in case the person or persons 
applying for such writ shall be confined or detained in a 
legal manner, on a charge of having committed any crime 
or offense, the said judge shall, at his discretion, commit, 
discharge, or let to bail such person or persons, and if the 
said judge shall deem the offense bailable, on principles 
of law, he shall cause the person charged as aforesaid to 
enter into recognizance, with one or more sufficient securi- 
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ties, in such sum as the judge shall think reasonable, the 
circumstances of the prisoner and the nature of the offense 
charged considered, conditioned for his appearance at the 
next court where the offense is cognizable; and said judge 
shall certify his proceedings, together with the recogni- 
zance, forthwith, to the proper court; and if the person or 
persons charged as aforesaid shall fail to enter into such 
recognizance, he or they shall be committed to prison by 
such judge.” Having examined the showing made upon 
this application in compliance with the provisions of the 
section above quoted, we are of opinion that it is our duty 
to require the petitioner to appear at the next term of the 
district court for Dodge county to answer to the charge 
there lodged against him; and we are of the further opin- 
ion that under all the circumstances of this case the 
amount of his recognizance should be, and is hereby, fixed 
at the sum of $4,000. 

It is therefore ordered that the petitioner’s application 
to be discharged from custody be, and the same is hereby. 
denied; and he is remanded to the custody of the sheriff 
of Dodge county to answer to the charge contained in the 
complaint lodged against him in the district court for that 
county, and upon his giving a suitable recognizance in the 
sum of $4,000, with surety to be approved by that court, 
or any judge thereof, the petitioner will be released; but 
upon a failure to give such recognizance he shall be com- 
mitted to the jail of Dodge county and there remain to 
await the further action of the district court, or until 
such time as he shall be lawfully discharged from custody. 
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APPELLANT; WARREN JD. TIBBITS ET AL, APPELLEES. 


Fitep June 29, 1910. No. 16,046. 


. Insane Persons: SALE or Lanp To Pay Dests. A sale of real estate 


by a guardian of an insane ward, under license for the purpose 
of paying debts due from the ward, is a proceeding in rem, and 
not adverse to the interests of the ward. 


Notice. In such cases the provisions of section 49, 
ch. 28, Comp. St. 1909, do not require the service of the notice of 
the application for a license to be made upon the insane ward. 


: APPROVAL OF BoND: COLLATERAL ATTACK. Where a 
license was legally issued for the sale of the real estate of an 
insane ward, the property sold for its value, the sale confirmed, 
deed made, and the proceeds duly accounted for by the guardian, 
the sale will not be held void upon collateral attack for the sole 
reason that the guardian’s bond required by section 54, ch. 23, 
Comp. St. 1909, made to the judge of the district court, was not 
formally approved by such judge. 


GuaARDIAN AD LireEm: DuriEs: Apprar. The duties of a 
guardian ad litem duly appointed by a court to defend the inter- 
ests of an insane ward do not necessarily terminate with the 
decision of the case in which he was appointed, but he has 
authority, In a proper case, to appeal said cause to the court of 
last resort. 


APPEAL from the district court for Otoe county: 


Harvey D. Travis, Jupen. Affirmed. 


W. F. Moran, for appellant. 
Paul Jessen and H. F. Warren, contra. 


Reess, C. J. 
The facts in this case, as shown by the pleadings and 


evidence, may be briefly stated as follows: In 1891 Cora 
May Buchanan was the owner in fee of lots 1 and 2, in 
block 3, in Gray’s addition to the village of Syracuse, 
Otoe county, in this state, and was managing and control- 
ling her own property. There was a small house on lot 2. 
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Lot 1, a corner Jot, was vacant, Desiring to build a house 
on Jot 1, she applied to W. E. Page, a Jumber dealer in 
Syracuse, for the loan of suflicient money for the con- 
struction of the house, or that she be furnished with the 
material necessary for that purpose and for which she 
could pay a part of the purchise price. A contract was 
entered into and the material furnished and for which 
She made a partial payment, but much less in amount 
than what she had promised and doubtless thought she 
could pay. The material was furnished and the house 
partly constructed. Mechanics’ and laborers’ liens ac- 
cumulated, which were canceled by Page until he had 
invested in the property between S880 and $900, and 
which were claims against Mrs. Buchanan and largely, 
if not entirely, against the property. In the meantime 
Mrs. Buchanan had beeome insane and not competent to 
transact her own business or maninge her property or 
affairs, nor had she the means whereby the indebtedness 
could be paid or her house completed. Her mother, Mary 
A. Tibbits, and her three brothers, Emery D. Tibbits, 
Arthur D. Tibbits and Warren I). Tibbits, were residents 
of Otoe county, and were her only prospective heirs and 
the only persons interested in her personal or financial 
welfare; she heing a widow and childless. Her father 
was deccased and she had no near relatives save those 
above named. She was placed in the hospital for the in- 
sane near the city of Lincoln, where she now is, with no 
prospect of recovery. Soon after her failure to complete 
her house on lot 1, and on the 380th day of July, 1902, Em- 
ery D. Tibbits, one of the brothers above referred to, was 
duly appointed her guardian by the county court of Otoe 
county, he having qualified as required by law, and en- 
tered upon the discharge of his duties as such guardian. 
Subseyuently thereto he made his application to the 
judge of the district court for Otoe county for license to 
sell lot 1 for the purpose of paying the liens upon the 
property, alleging that its value was $800. The county 
colmnissioners gave their approval of the proposed sale, 
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the license was granted, bond was given by the guardian, 
and the lot sold to W. E. Page for the sum of $725, the 
sale confirmed and deed executed. The price for which 
the lot was sold was applied to the payment, in part, of 
Page’s claims; the unpaid remainder was canceled by 
him, so that the real results of the sale were more than the 
yalue of the property. The only alleged defect in this 
proceeding was the failure to serve notice on Mrs. Bu- 
chanan, and it is claimed that for that reason the sale was 
void. This presents the question as to whether such no- 
tice was essential to the jurisdiction of the court granting 
the license. 

In support of the contention that such notice was neces- 
sary to confer jurisdiction and that the sale without it 
was void, we are cited to Myers v. McGavock, 39 Neb. 843. 
In that case the guardian applied for a license to sell the 
real estate of his minor wards for the purpose of raising 
funds to be used in their maintenance and education, and 
the contention was made that the sale was void for the 
reason that the notice of the application was not served 
upon the wards. That contention was based on section 
49, ch. 28, Comp. St. 1909 (Ann. St. 1909, sec. 5418), 
which is as follows: “A copy of such order shall be per- 
sonally served on the next of kin of such ward, and on all 
persons interested in the estate, at least fourteen days 
before the hearing of the petition, or shall be published 
at least three successive weeks in such newspaper circula- 
ting in the county as the court shall specify in the order.” 
The court, by a commissioner, held that, as the proceeding 
had for its object the maintenance and education of the 
wards, and therefore for their benefit, it was not adversary 
and no notice as to them was necessary. It is true that 
the commissioner held in the opinion, by way of argu- 
ment, but not deciding any question involved in the case, 
that had the application been for any other purpose than 
the maintenance and education of the wards a different 
rule would have been applied and a notice would have 
been necessary. But this was purely dictum, and such 
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holding was in no sense necessary to the decision of the 
case then pending. 

We have searclied the statute in vain for any intima- 

tion of a rule different in one case from the other. It is 
provided in section 22, ch. 34, Comp. St. 1909 (Ann. St. 
1909, sec 5892) that guardians, whether for minors or 
other persons, “shall pay all just debts due from the ward 
out of his personal estate and the income of his real 
estate, if sufficient; or if not, then out of his real estate, 
upon obtaining a license for the sale thereof, and dispos- 
ing of the same in the manner provided by law.” The 
statutes confer jurisdiction upon the district court and 
‘the judge thereof to grant licenses to guardians to sell 
the real estate of their wards. If it is proper and legal to 
issue the license in a case brought for one purpose, it 
must be equally so in all, for the statutes make no distine- 
tion. As bearing upon the question upon whom the no- 
tice must be served, under the provisions of section 49, 
above quoted, reference might be made to section 109 of 
the same chapter, which provides: “All those who are 
next of kin and heirs apparent or presumptive of the ward 
shall be considered as interested in the estate, and may 
appear and answer to the petition of the guardian, and 
when personal notice of the time and place of hearing the 
petition is reyuired to be given, they shall be notified as 
persons interested according to the provisions ‘respecting 
similar sales by executors and administrators, contained 
in this subdivision.” Such are the “persons interested in 
the estate,” referred to in section 49. We think it must 
be conceded that there is no direct provision of the statute 
requiring notice of the application to be served upon the 
ward. 

In Mohr v, Manierre, 101 U. S. 417, a question quite sim- 
ilar to this was under cousideration by the supreme court 
of the United States. In that case the contention arose 
upon the alleged failure of the guardian of an insane 
ward to publish notice in the manner provided by the 
statutes of Wisconsin, some claiming that the notice was, 
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and others that it was not, published for the full period 
required by the statute. In writing the opinion Mr. Jus- 
tice Field said: “We shall assume, however, that the 
notice was not published for the full period prescribed, 
and the question for consideration is whether such omis- 
sion, all other requisites of the statute having been com- 
plied with, rendered the order of the court invalid as 
against the plaintiff Mohr, the then lunatic; or, in other 
words, whether such publication was essential to the 
jurisdiction of the court to grant the license to sell.” 
After stating the statute and discussing the subject at 
some length it is said: “It is apparent from these sec- 
tions that the publication of notice of the hearing is only 
intended for the protection of .parties having adversary 
interests in the property, and is not essential to the juris- 
diction of the court. It may be dispensed with if the 
parties having such interests consent to the sale. The 
consent could not be signed by the lunatic, for he, by his 
condition, would be incapable of giving a consent; and 
yet upon the others’ consent, the court could proceed to 
act without notice to him. Nor, indeed, was there any 
reason why publication of notice should be made for other 
parties than those who held adversary interests. The 
lunatic could not be affected by such publication any 
more than by his consent. The application of the guardian 
to the county court was required by the law only as a 
check against any improvideut action by him. There was 
nothing in the nature of the proceedings which required 
a notice of any kind, so far as the rights of the lunatic 
were concerned. The law would have been free from ob- 
jection had it simply authorized, upon the consent of the 
court, a sale of the lunatic’s property for the payment of 
his debts. The authority of the court in that case, as in 
this, would have existed to license the sale whenever it 
appeared that the personal estate of the lunatic was in- 
sufficient to pay his debts, and that a sale of his real 
property was necessary for that purpose. There ig no 
charge of fraud in the action of the guardian, nor ig it 
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suggested that the property sold did not bring a fair 
price. The simple question is whether, as against the 
lunatic, the license to sell was invalid for insufficient 
publication of notice of the hearing, the same being, as 
already stated, required only for the protection of other 
parties interested in the estate. The decision of this court 
in Grignon’s Lessee v. Astor, 2 How. (U. 8.) *319, to 
which we have already referred, would seem to be decisive 
on this point. Indeed, it goes beyond what is required 
for the affirmance of the judgment here.” 

The case of Mickel v. Hicks, 19 Kan. 578, cited in 
Myers v. McGavock, supra, is not in point in that case 
nor in this, to the extent that the question there was as 
to the proceedings of an administrator in the sale of real 
estate under the statutes of that state in the matter of 
giving notice. The question arose as to whether the sale 
of real estate by an administrator was not a proceeding 
in rem? Judge Brewer, in writing the opinion, says: 
“An examination of the authorities discloses a wonderful 
disagreement’’—citing a number of cases holding that 
they do. He, however, gives his adherence to the opposite 
view, apparently, that, upon the death of the owner of 
real estate, the title and possession pass immediately to 
his heirs; that it is not sold as of course, but only when 
necessary to pay the debts of the deceased; that until 
that fact is judicially established the heirs may not he 
divested of their title, and before one is divested of title 
to property he ought to have his day in court. 

In Scarf v. Aldrich, 97 Cal. 360, the statute required 
the order of the sale of the ward’s real estate to be “per- 
sonally served on the next of kin of the ward, and upon 
all persons interested in the estate,” ete. (which is identi- 
cal with the statute in this state), or the publication 
thereof for three successive weeks. It was contended that 
by reason of a defective notice the sale was void. It was 
also contended that proceedings by a guardian for the 
sale of his ward’s land were adverse to the ward, and that 
a substantial compliance with the statute was a pre 
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requisite for obtaining authority to proceed. Upon this 
part of the case the court said: “Respondent’s principal 
error lies in the first part of his contention, viz. that 
the proceedings are adverse to the ward; for in fact the 
proceedings are by the ward and for his benefit. Our 
statute does not require that notice shall be given to or 
served upon the ward, thus emphasizing what is apparent 
from the nature and object of the proceeding, and clearly 
distinguishing it from a proceeding by an administrator 
to sell the real estate of the intestate to pay debts, which 
is clearly adverse to the heir, and therefore a valid and 
sufficient notice to the heir is essential to give the court 
jurisdiction over him as party to the proceeding. But 
in the case of guardians’ sales, the minor is in court by the 
filing of the petition, and submits his property to the 
jurisdiction and order of the court. An order for the 
sale of the property is not an order against or adverse to 
the minor, but is a granting of his request. It is not a 
judgment in personam, but operates only on the property, 
and is therefore in rem.” See, also, Agricultural Ins. Co. 
v. Barnard, 96 N. Y. 525. 

In 21 Cyc. 125, it is said in the text: “In many juris- 
dictions it is held that in the absence of a statutory re- 
quirement notice is not required to be given upon appli- 
cation for the sale of the land of minors”—citing cases 
from a number of states. It must be conceded that, aside 
from the holdings of the court in this state, there is, to 
use the language of Judge Brewer in Mickel v. Hicks, 
supra, “a wonderful disagreement’ of authorities. It is 
true, we think, that practically all agree that if a proceed- 
ing by a guardian to sell real estate of his ward is not 
adversary, but in the nature of a proceeding in rem, and 
the statute does not in terms require the notice to be 
served upon the ward, the failure to cause such notice to 
be served will not render the sale invalid. Many of the 
courts have held that the application to sell real estate by 
an administrator is an adverse proceeding, while a similar 
application by a guardian to sell the land of his ward is 
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not, but we do not call to mind any case holding the re- 
verse, the reasons given being substantially as stated in 
Mohr v. Manierre, 101 U. S. 417, herein above referred to. 
In this state it has been heretofore held in at least two 
cases that an application by an administrator to sell real 
estate belonging to the estate of which he is such admin- 
istrator is not an adversary proceeding, but in rem. Me- 
Clay v. Forworthy, 18 Neb. 295, and Schroeder v. Wilcox, 
39 Neb. 136, which are followed and approved in Brushu 
v. Phipps, 86 Neb. 822, decided during the present term 
of this court. Such being the rule adopted in this juris- 
diction, it follows with the stronger reason that it must 
be held to apply to the sale in question, and that it was 
not void. We therefore hold that the sale of the lot re- 
ferred to as lot 1 was valid and transferred the title 
thereto to the purchaser. 

The attack made upon plaintiff’s title to lot 2 is upon 
the ground that the bond of the guardian given to the 
judge of the district court in connection with the applica- 
tion for license to sell said lot 2 was approved by the 
clerk of the district court, and not by the judge, as re- 
‘quired by section 5423, Ann. St. 1909 (Comp. St. 1909, 
ch. 23, sec. 54), and that for that reason the sale of said 
lot was void. In support of this contention the case of 
Bachelor v. Korb, 58 Neb. 122, in connection with a num- 
ber of decisions of other courts, is cited. So far as the 
record shows, every essential step in the proceeding, ex- 
cept as to the approval of the bond, was regular and in 
strict accordance with the requirements of the statute. 
With the exception of the testimony of E. F. Warren, 
Esq., who was the attorney for the guardian in the ap- 
plication for license to sell, the record is bare of any facts 
in connection with what occurred at the time the bond 
was approved. Mr. Warren stated frankly upon the wit- 
ness stand that, as the transaction occurred some three 
or four years before the giving of his testimony, his mem- 
ory was not clear upon the subject. He was asked to 
give his best recollection of the transaction. His answer 
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was: “As I recollect this proceeding, I came into court 
~ when Judge Jessen (judge of the district court) was on 
the bench. It was in the morning. I then presented to 
him the papers in the case, together with the bond for 
signature, and that he was busy hearing some other mat- 
ters, and he said to take it to the clerk of the court. Now, 
that is my recollection of the way that was. Of course, as 
I said before, I wouldn’t swear to it, because that was 
about three or four years ago,” and that he then took the 
bond to the clerk. There is no showing in the record that 
the district court was not in session on the date of the 
approval of the bond, and we must assume that Mr. War- 
ren’s recollection in that particular was correct. Had 
he been mistaken, the attorney representing the opposite 
side of the case would certainly have shown it; the rec- 
ords being at hand at the time. This being true, the act 
of the judge and clerk must be held to have been the ac- 
tion of the court, and the question arises, would this 
slight deviation render the whole proceeding void? The 
bond was made payable to the ances of the district court 
as required by law. 

In Bachelor v. Korb, supra, it is said, quoting from the 
opinion: “This bond was never presented to, nor in any 
manner approved by, the judge of said district court. It 
was, however, filed in the court and approved by the clerk 
thereof.” So far as is shown by the decision, the court 
was not in session and the bond was filed in vacation with- 
out the knowledge or acquiescence of the judge, and wholly 
without his direction or approval, and the sale was held 
void. In this respect that case is to be distinguished 
from this and is no authority for holding the sale in this 
ease void. In the course of the opinion the writer, at 
page 127, refers to the opinion written by himself in 
Myers v. McGavock, 39 Neb. 848, and quotes from what 
is said at page 865, a part of which is as follows: “On 
the trial of the case at har the defendants proved by the 
attorney who conducted the proceeding on behalf of the 
guardian that the bond was in fact presented to and ap- 
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proved by the presiding judge. The fact of the approval 
of the bond, like any other fact, might be proved by the 
best evidence attainable. We are of opinion, however, 
that in this collateral proceeding the guardian’s dec:! 
could not be declared void because the bond filed for the 
purpose of obtaining the license to sell the real estate was 
not formally approved. Hmery v. Vrooman, 19 Wis. #680; 
Pursley v. Hayes, 22 Ia. 11; Hamiel v. Donnelly, 75 Ia. 
93.” 

We have examined the cases cited and find that they 
fully and without reservation sustain the reasoning of 
the commissioner in both the Bachelor v. Korb and Myers 
v. McGavock cases, supra, and that by the reasoning and 
logic of both cases the sale in this case should be held 
valid. It may not be amiss to here state that the record 
and proofs as touching both sales involved in this in- 
quiry show that the utmost good faith has characterized 
every step taken by the two guardians (brothers of Mrs. 
Buchanan) and by the purchasers of the lots in question. 
In each case the property was sold for its full value, and 
her estate has received full and due credit and actually 
received the benefits of the amounts for which the lots 
were sold. There is no semblance of fraud on the part 
of any one connected with either of the transactions, and 
we the more readily affirm the decision of the district 
court. ; 

After this suit was commenced, the defendants, the Tib- 
bits, having failed to answer, a default was entered 
against them, including Warren D. Tibbits, the guardian 
of Mrs. Buchanan. The court then appointed Mr. W. F. 
Moran guardian ad litem, who filed his answer consisting 
of a general denial, and alleging a number of affirmative 
defenses. Subsequently the guardian and other members 
of the family obtained leave and answered, setting up 
the facts and in substance admitting plaintiff’s equities. 
The guardian ad litem remained in the case, seeking to sup- 
port the title of the ward, and when the cause was deter- 
mined in favor of plaintiff took this appeal. Practically 
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from the date of the filing of the answers by the general 
guardian and other presumptive heirs of Mrs. Buchanan 
there arose something of a contention between the general 
guardian and the guardian ad litem as to the right of the 
latter to maintain control of the defense and take this 
appeal. A motion to dismiss the appeal was filed 
in this court and overruled. At each step of the pro- 
ceedings the authority of the guardian ad litem has 
been questioned, as matter of law, and we are asked to 
decide the question as to the continued powers of such 
guardian. In 22 Cyc. 706, the subject of the powers of 
guardians ad litem is discussed and cases cited in sup- | 
port of the text, but of which the limited time at our dis- 
posal will not permit a review. It must be sufficient to 
say that it is there shown that such guardian does not be- 
come functus officio by the rendition of a judgment or 
decree in the cause in which he has been appointed, but 
that he may take and prosecute an appeal therefrom. In 
all cases he should exercise care to subserve and conserve 
the interests of his ward alone. Wirth v. Weigand, 85 
Neb. 115. 


The judgment of the district court is in all things 
AFFIRMED. 


LETTON and SEDGWICK, JJ. 


We concur in the conclusion, but express no opinion as 
to the third point in the syllabus and the second point dis- 
cussed in the opinion. 


Fawcett, J., dissenting. 


{ am unable to reconcile the majority opinion with sec- 
tion 54, ch. 23, Comp. St. 1909, or with the construction of 
that statute so clearly and distinctly made in Bachelor v. 
Korb, 58 Neb. 122. The section of the statute reads: 
“Bvery guardian licensed to sell real estate, as aforesaid, 
shall, before the sale, give bond to the judge of the dis- 
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trict court with sufficient surety or sureties, to be ap- 
proved by such judge, with condition to sell the same in 
the manner prescribed by law for sales of real estate, by 
executors and administrators, and to account for and dis- 
pose of the proceeds of the sale in the manner provided 
by law.” 

In construing that statute in Bachelor v, Korb, the first 
three paragraphs of the syllabus read as follows: 

“(1) The provision of the statute (Comp, St. 1897, ch. 
28, sec. 54), requiring a guardian licensed to sell the real 
estate of his wards to give a bond to the judge of the dis- 
trict court, to be approved by such judge, is mandatory. 

“(2) The district courts are not invested with discre- 
tion to require or not a guardian appointed in this state, 
when licensed to sell lands in this state of his wards, to 
give the bond required by said section 54. 

“(3) Such a guardian’s sale of the lands of his ward 
is void unless, befure such sale, the guardian executes the 
bond required by said section 54. The judge of the dis- 
trict court granting the license must be the obligee in the 
bond, and it must be approved by such judge.” 

It is not disputed that the district judyge’did not ap- 
prove the bond. The uncontradicted evidence shows that 
the attorney for the guardian tendered the bond to the 
district judge while he was upon the bench hearing a case, 
and that the judge, without even looking at the bond, 
directed counsel to take it to the clerk. The bond was 
taken to the clerk and by him approved. In my judg- 
ment, and under the rule announced in Bachelor v. Korb. 
the bond was absolutely void. It will not do to say that 
the action of the judge while upon the bench, in directing 
the attorney to take the bond to the clerk, was an ap- 
proval by the court. If the statute permitted the approval 
of such bond by the court, I think it is clear that that 
would have been sufficient. But the court is not given 
the power to approve such bond. The bond must run to 
the district judge and must be approved by him as judge, 
and not when sitting as a court. Such a proceeding is 
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purely statutory and the statute must be literally com- 
plied with. The fact that the purchaser acted in good 
faith and paid a full consideration for the property can- 
not avail him anything. He was bound to know tliat the 
guardian had no authority to make the sale. In the eighth 
paragraph of the syllabus in Bachelor v. Korb, we held: 
“The rule of caveat emptor applies to a purchaser at a 
guardian’s sale of the real estate of his ward.” 

In Veeder v. McKwmley-Lanmning Loan & Trust Co., 61 
Neb. 892, Bachelor v. Korb, supra, is cited with approval 
and quoted from as follows: “The rule of caveat emptor 
applies to a purchaser at a guardian’s sale of the real 
estate of his ward. * * * But the defendants in 
error, though they may have paid a valuable considera- 
tion for this real estate, are not innocent purchasers of 
it. One who purchases real estate at a guardian’s sale, 
or purchases from the vendee of that sale, must take no- 
tice at his peril of the authority of the guardian to make 
the sale. The doctrine of caveat emptor applies to pur- 
chasers at guardians’ sales.” 

In Neary v. Neary, 70 Neb. 319, we again put the seal 
of our approval upon Bachelor v. Korb in the following 
language: “The cases of Bachelor v. Korb, 58 Neb. 122, and 
of Veeder v. McKinley-Lanning Loan & Trust Co., 61 
Neb. 892, are instructive cases upon the doctrine followed 
in this state.” 

If I could see any way to affirm the judgment in the 
ease at bar without doing violence to the statute and to 
our former holdings, I would be glad to do so. But, how- 
ever unfortunate the situation of the purchaser at the 
guardian’s sale may be, the court, in wy judgment, is 
powerless to give him any relief in this case. 
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VALERIA W. COAD, APPELLANT, V. Mark M. Coan, ap- 
PELLEE. 


Firep June 29, 1910. No. 16,081. 


a 


. Marriage: Crvin Contract: RtLes APPLicaBLE. The contract of 
marriage being a civil contract, the rules to be applied thereto 
must be, to a great extent, the same as are applied to other con- 
tracts. 


Es torrent, If one party to such relation induces the other 
to believe, in good faith, that the contract is made and is binding, 
the law will hold the party taking such advantage to the full 
terms of the agreement as in other cases. 


3. : . Subject to the terms: of the contract, the acts and 
conduct of the parties, if one party to the agreement is known 
by the other to rely, in good faith, upon the validity and binding 
force of such contract of marriage, the other party will be bound 
by it. 


Common LAw MarriaGE. Proof of a common law marriage, 
if sufficient to establish the relation, will sustain an action for 
divorce and alimony to the same extent as though the mar- 
riage were solemnized. in strict accordance with law and usage. 


Eviwexce. While the mere fact of the repeated indulgence 
in sexual intercourse is not of itself conclusive proof of the 
marriage relation, yet such fact is always a proper subject for 
consideration in connection with and after evidence of the agree- 
ment to enter, in presenti, into the matrimonial state. 


: PRESUMPTION. When there is evidence of an agreement of 
marriage, valid at common law, and the proof of continued sex- 
ual intercourse is unquestioned, the law will presume the acts 
of the parties to have been lawful and in accordance with the 
well-recognized rules of good morals and social duty, rather than 
that they were criminal and in violation of good morals and 
social obligations, as the law does not presume that people inten- 
tionally do wrong. 


Eviwencre. Where the evidence as to the fact of the entry 
into the relation of husband and wife by present agreement is 
conflicting, the subsequent conduct and actions of the party 
sought to be charged may be considered as circumstances tend- 
ing to throw light upon the question of the truth of the allega- 
tion that such contract was made. 


7. 


The evidence, referred to at some length in the 
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opinion, is examined, and it is held that the actions and conduct 
of defendant in connection with his letters, written to plaintiff, 
tend more strongly to establish the status of husband and wife 
than that of the criminal relation of libertine and mistress. 


9. : . The letters and correspondence between the par- 
ties subsequent to the alleged entry into the marriage relation 
.v not contain, in direct terms, any reference to the contract or 
relation, nor did either party, in terms, hold out or represent 
to the community at large that such relation existed. It was 
testified to by plaintiff, and denied by defendant, that their con- 
duct in that behalf was by mutual agreement and at the request 
of defendant, based upon reasons which were satisfactory to 
plaintiff and to which she assented. This, if true, would suf- 
ficiently explain the conduct of the parties in that respect. The 
conduct of the parties tended strongly to support the contention 
of plaintiff. 


10. yi . Under all the evidence it is held that the mar- 
riage relation exists between the )arties, and that plaintiff is 
entitled to a divorce and reasonable alimony. 


ApppalL from the district court for Lancaster county: 
WILLARD E, STEWART, JUDGE. Jtcversed und decree en- 
tered. 


Price & Abbott and George L. Loouvis, for appellant. 


Tsauc BE. Congdon, W, J. Coad and Hall, Woods & 
Pound, contra. 


ReExEsE, C. J. 


This is an action for divorce and alimony. It is alleged 
in the amended petition that on the 1st day of January, 
1905, plaintiff and defendant “entered into a contract 
of marriage, whereby plaintiff and defendant entered into 
the relation of husband and wife,” neither being under 
any disability, and that that relation hag existed between 
them from that date hitherto. Such facts are stated in 
the petition as, if sustained by the evidence, would consti- 
tute a common law marriage and entitle plaintiff to a 
divorce. It is averred that defendant is the owner of 
property in this state of the value of $800,000, and that 
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plaintiff is without means. The averments of the petition 
need not be stated with any greater particularity. The an- 
swer of defendant is a general denial. A trial was had in 
the district court involving the examination of a great 
number of witnesses, the evidence being presented here 
in a bill of exceptions of over 600 pages. The trial re- 
sulted in a finding and decree in favor of defendant, and 
plaintiff appeals. 

The real, and practically the sole, issue upon which the 
determination of the cause depends is as to whether or not 
there was such an agreement and contract between the 
parties, followed by cohabitation, etc., us tu create what 
is termed a common law marriage. If that relation ex- 
isted at any time, it has not been dissolved, and, under the 
evidence as to the subsequent conduct of defendant, plain- 
tiff would be entitled to a decree in her favor. If, how- 
ever, that relation did not in law exist, the decree against 
her will have to be affirmed. 

The law governing common law marriages is pretty well 
settled in this state by our former decisions and will not 
be herein discussed with the view of throwing any new or 
further light upon the subject. We need only refer to 
the following among other cases: Gibson v. Gibson, 
24 Neb. 394; Olson v. Peterson, 33 Neb. 358; Batley 
». State, 86 Neb. 808; University of Michigan v. IMe- 
Guekin, 62 Neb. 489, 64 Neb. 300; Huton v. FKaton, 
66 Neb. 676, annotated in 1 Am. & Eng. Ann. Cas., 
199; Sorensen v. Sorensen, 68 Neb. 488, 490, 500, 509. 
Marriage being a civil contract, the rules to be ap- 
plied must be, to a great extent, the same as are 
applied to ordinary contracts. Hence, if one party to 
such relation induces tle other to believe in ‘good faith 
that the contract is made and binding, the law will hold 
the party taking such advantage to the full terms of the 
agreement, as in other cases. So, if one party to the 
agreement is known by the other to rely upon the con- 
tract in good faith and that it is binding, the other party 
will be bound by it. This, of course, must depend upon 
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what is said and done, the same as in other cases. Proof 
of a common law marriage is sufficient to sustain an 
action for divorce and alimony. A common law mar- 
riage, while criminal under our statutes, is justas valid a 
marriage as if solemnized under all the forms of law, 
usage and custom, and is followed by exactly the same 
results. While the mere fact of the indulgence in the 
sexual intercourse and relation is not of itself conclusive 
proof of the marriage, yet it is always a proper subject 
for consideration after evidence of the agreement to enter 
into the matrimonial relation. Again, where such pre- 
sumption may arise, the law will always presume that 
the acts of persons are lawful and that the commission of 
crime was not intended. If, under the circumstances 
shown, a person may have acted from motives of morality 
and purity, the presumption in favor of such motives will 
prevail, as the presumption is that people do not inten- 
tionally do wrong. These propositions are so well estab- 
lished that no citations are deemed necessary. 

The evidence in this case established beyond dispute or 
conflict that after the first day of January, 1905, de. - 
fendant very frequently went to the house of plaintiff, 
who resided with her widowed mother, in Omaha, and 
that no kind of formality in his visits was observed, and, 
when there, his actions and conduct were as free and in- 
formal and homelike as that of any husband; that plain- 
tiff and her mother were in straitened financial circum- 
stances, and that finally he caused their removal to Lin- 
coln where they were placed in his own house, and the 
relations between them continued as before; that during 
the whole time he furnished money to aid in the expenses 
of the household; that neither party ever held the other 
out to the public, or even to their most intimate acquaint- 
ances and friends, as wife or husband, nor did they in 
their voluminous correspondence ever refer to each other 
in that light, yet the general terms used were often en- 
dearing and affectionate. Upon these two propositions 
it is testified by defendant that their relations were at 
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all times meretricious and that they had existed long be- 
fore the date named. This is denied upon the part of the 
plaintiff, and she insisted on the witness-stand that their 
relations; were never criminal, and did not exist at all 
until after the date referred to. She also testified that 
the alleged marriage was kept secret at the special in- 
stance and request of defendant, for reasons which were 
assigned by him and which were by her deemed reasonable, 
but particularly because it was in accordance with his 
request and to which, for that reason, and having faith 
in him and his assurances, she agreed. The bill of excep- 
tions contains about 20 letters from defendant to plain- 
tiff written during the year 1904, the last date being 
in the latter part of December of that year and just prior 
to the time when the plaintiff and her mother testified 
that the contract of marriage was entered into. There 
are five letters written in the fall and winter of 1903. It 
is to be remembered that at the time of the commence- 
ment of this correspondence plaintiff was the lawful wife 
of a Mr. Hoover, but they failed to agree, were separated, 
and an action by plaintiff for divorce was then pending. 
The decree of final divorce was entered March 6, 1904, 
and was doubtless aided in a financial way by defendant. 

The letters written in 1904 abound in expressions of 
friendship and affection, but cannot be here set out at 
length. A few selections may be made from the closing 
portions of some of them. In the letter of January 13, 
1904, to “My Dear Val,” he closes with, “Good hye my 
dear girl, be good to yourself till I see you again. From 
your cousin M. M. C.” February 9: “My Dear Val * * * 
I wish you would write me as soon as you can. Give my 
regards to the fulks. Hoping to hear from you soon, I am, 
your devoted friend.” March 6: “My Dear Val * * # 
May sweet memories around your heart entwine leaving 
a place for a friend of Old Lang Sine (Auld Lang Syne).” 
March 19: “My Dear Val * * * TI am your loving 
friend.” April 12: “My Dear Val * * * I will bid 
you good bye and hoping to see you at the earliest op- 
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portunity I am as ever your dear old friend and sweet- 
heart.” April 80: “My Dear Valeria * * * I want 
‘to see you very bad. I hope your dear old father is get- 
ting better and that he may be able to get well. Give my 
regards to the folks and with best love to yourself, I am, 
_sincerely yours.” May 10: “My Dear Val * * * Good- 
bye Darling. Be good to yourself my dear. Hoping tc 
hear and see you soon, I am, sincerely yours.” May 23; 
“My Dear Val * * * In hopes to get that long letter 
very soon telling me about everything and that you have 
got almost well. I close for the present with many kind 
wishes. I am, your sincere friend and lover.” July 7: 
“My Dear Val * * * J hope this will find you in bet- 
ter health and spirits and that you are improving in 
every way. I will inclose you a check in this letter of 
50. I hope it will help to relieve you in your distress, 
Hoping (to) have the pleasure of seeing you soon, I ain, 
your sincere friend and sweetheart.” This must be suffi- 
cient to show the trend of defendant’s letters prior to the 
date of the alleged contract of marriage. It may be 
said—is said, in effect, by -defendant—that these are the 
letters of a libertine to his mistress. We have read them, 
aus well as many others written prior to January 1, 1905, . 
and have been unable to find a single word which neces- 
sarily implies an impure thought or reference. We can- 
not believe they were so intended, nor that any part of 
them can be rightfuly so construed. 

The history of the case shows that plaintiffs father 
and mother were Gernians, and, aS many do, they kept 
intoxicating liquors in their home; that during the early 
days of this state they kept a hotel in Sidney, and, in 
connection with it, a saloon. At that time plaintiff was 
a little child. Defendant had a ranch near Sidney, and 
patronized the hotel and thus became acquainted with the 
family. Plaintiff’s father finally closed out his business, 
removed to Denver for a time, and then to Omaha, where 
again they met and the acquaintance was renewed. Plain- 
tiff was then the wife of Hoover, but a separation had 
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taken place. Her father was in poor health—probably 
drinking heavily—and the family were not living in af- 
fluence. Plaintiff’s father became bedridden, and, after’ 
lingering a long time, died. Plaintiff’s health had failed 
her and her prospects of long life were not promising. 
With the aid of $100 furnished by defendant she went to 
Denver for treatinent, going to the home of an aunt, and 
while there defendant visited her. From his testimony 
it is very apparent that plaintiff was in a precarious con- 
dition, her prospects of recovery being very remote. Soon 
thereafter the death of plaintiff's father occurred, which 
required her iinmediate return to Omaha for the purpose 
of attending the funeral. She appears not to have re- 
turned to Denver. 

Plaintiff testified that prior to the 1st day of January, 
1905, defendant upon several occasions proposed mar- 
riage, but that she did not agree thereto, owing to the con- 
dition of her health and her financial embarrassments, not 
as an absolute refusal, but deferring the consideration of 
the subject until conditions and prospects became more 
favorable. This he as positively denies. She and her 
mother both testify that he came to their house on the 
1st day of January, 1905, and proposed immediate mar- 
riage. Plaintiff testified that the proposition was first 
made to her in the absence of her mother who was in the 
kitchen preparing the evening meal; that she was urged 
to agree to it, and that the contract should be made be- 
tween them without the intervention of a clergyman or 
other officer authorized to solemnize marriages; that to 
this she at first objected, but, upon his assurance that 
such a marriage would be valid, she consented, and they 
together went into the room where plaintiff’s mother was, 
when defendant repeated to both his statement, and that 
they were thereby married; that plaintiff's mother ob- * 
jected to the proceeding, but upon the assurance of de- 
fendant.that such an agreement was valid, and the declar- 
ation of plaintiff that such an arrangement was satis- 
factory to her, her mother yielded, saying they were both 
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old enough to know their own business and she would no 
longer object; that the contract was thereupon ratified 
by them, and by a kiss administered to each by defendant 
the matter was considered settled; that defendant re- 
mained there that night occupying a room and bed with 
plaintiff; that he was absent a portion of the next day, 
telling them before leaving where he was going and that 
he would return later in the day; that he did return and 
remained during the night as before, and from that time 
on his visits were of the same character, his conduct be- 
ing as a meniber of the family, contributing to its neces- 
sities, and occupying the room and bed with plaintiff as 
her husband. The testimony of plaintif’s mother coin- 
cides with that of plaintiff as to all that occurred after 
the entry into the kitchen by plaintiff and defendant. 
Another witness, disinterested, testified to seeing defend- 
ant at the rooms of plaintiff and her mother on that day. 
The whole of this testimony is met by defendant with a 
sweeping and positive denial. He denies being present 
at the house of plaintiff on, or at any time near, the date 
nained, and offers quite persuasive evidence in support 
of his denial. It igs shown that about the 29th day of 
November previous he met with an accident on his ranch 
near I'remont by the falling of a horse upon which he 
was riding, resulting in the fracture of his clavicle 
bone, and by which he was confined to his room until the 
latter part of December, if not to a later date. It is 
shown, however, that he was sufficiently recovered to 
leave home for the state of Wyoming about the 8th of 
January. A number of checks, letters and telegrams, 
bearing date at Fremont, January 1 and 2, were intro- 
duced in evidence under the testimony of defendant that 
they were issued on the dates and at the place printed 
therein. Witnesses were also called who testified that 
from the time he received the injury until his departure 
for Wyoming he did not leave the ranch, except on one 
or two occasions when he was absent but a short time, 
cvoing to Fremont to consult his surgeon, one of which 
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witnesses claimed to have been his housekeeper and act- 
ing as his nurse. However, a niece of defendant, who 
has been of his household continually for mauy years, 
whose testimony was taken by deposition and which bears 
upon its face the indelible stamp of candor and truth, was 
not interrogated upon that topic at all, and she was in a 
position to know as much, or possibly more, upon the 
subject than any other, her ‘testimony being limited to 
the fact of defendant's injury in November, 1904, that 
the nurse above referred to took care of him, and that he 
left for his ranch in Wyoming “some time in January, 
1905.” The testimony of the alleged nurse does not im- 
press us as being in all things absolutely candid and 
truthful. It was given by deposition. She stated that 
at the time he left for the Wyoming ranch “he was all 
right, only his shoulder bothered him a little,” but that 
he could use it for ordinary purposes. Did this case de- 
pend entirely and solely upon the oral evidence of plain- 
tiff, her mother, and the other witness, referred to as 
having seen him at their home in Omaha on the date 
named, we might, under the evidence offered by defend- 
ant, well hesitate to hold that there was a marriage, but 
the claim that there was not is scareely borne out by de- 
fendant’s subsequent ¢onduet. It is shown, and not de- 
nied, that after said time his attentions to plaintiff and 
her mother, his apparent care and solicitude for their 
welfare, suffered no abatement. 

There are no letters in the bill of exceptions from 
defendant to plaintiff written during the year 1905, un- 
less the one hereinafter referred to, dated January 18, 
was written in that year, sHhough it is apparent that 
many were written, and frequent payments of money 
were made to plaintiff to enable her to maintain the 
household. On the 2d of February, 1906, he wrote her 
as follows: “Fremont, Neb., February 2, 1906. V. W. 
Allenspach, 1033 North 16th street, Omaha, Neb. My 
Dear Val. I just got home last night. Will be down in 
a couple of days when I get things straightened up here. 
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We are fixing up horses to have a sale 26th this mo. and 
I am very busy now. In a few days I will have things in 
sliape. I sent you a check last week for 25 before I left 
the springs. The springs helped me while I was there, 
but I am trouble(d) (with) sciatic rheumatism and that 
will take a different treatment to cure it. I will go down 
and see you the first opportunity. ope yourself and 
mother are well. Give my regards to mother, also self. 
Hope to see you in the near future. I am, as ever yours.” 
April 19 he wrote as follows: “Fremont, April 19th, 
1906. V. W. Allenspach, 7063 North 16th Street, Omaha, 
Neb. My Dear Val. I will send you down something to- 
morrow if I don’t go down myself. So be good to your. 
self and don’t get restless if I am behind, as I am very 
busy just now. With love and kind regards to self and 
mother.” On April 21, 1906, he wrote, referring to his 
last letter, saying he could not come that day as le had 
to go to Lincoln to get carpenters started to finish the 
“house; that he inclosed his cheek for 25 and would come 
over from Lincoln if he could; that the house was now 
empty and “I will have it finished right away now, so you 
can get in before the weather gets too warm. I will have 
them finish up the inside of the house first so vou can get 
in right away. They can finish the outside after you go 
in. I will be down and talk it over with you soon as I 
can.” On April 29 he wrote her at considerable length, 
describing his labors in Lincoln cleaning and painting the 
house, saying that if she did not keep chiekens she could 
get “3 pr. month” for the barn, and stating the number of 
rooms in the house. He closed the letter with the follow- 
ing language: “Hoping to see you soon. Regards to 
mother and not forgetting you, dear, I am, yours very 
truly.” On July 21 he writes: “I wrote you a few 
days ago to know if you wanted me to bring down the 
dog you spoke of, but did not get any answer from, and 
also that I would be down Saturday or Sunday, but I got 
a letter from William Coad yesterday saying he would 
be here this evening to see me on business, so I won’t be 
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able to get down until Monday, but I will be down Mo. 
sure. I have been doctoring all week and had to stay in 
bed two days. I have one pretty lame foot. Hoping to 
see you soon, I am, yours truly, M. M. Coad. If you get 
this in time drop me a line and let me know if you want 
me to take this dog down or not.” 

These letters are all addressed to “V. W. Allenspach,” 
but the complimentary address is to “My Dear Val” as 
before. The many orthographical errors have been cor- 
rected, otherwise we have aimed to be exact in copying. 
For want of time and to avoid extending this opinion to 
too great length many letters are not herein referred to. 
Such parts of the correspondence as have been omitted 
are equally free from improper or unscemly references, 
as are those set out. The question again presents itself: 
Do these letters impress one as those of a libertine to his 
mistress, or of a husband to a wife who would be pre- 
sumed to be interested in his personal affairs, his health, 
his aches and pains? True there is no reference to a 
marriage, nor to the married relation, and he has con- 
tinually addressed her by her former name. If the testi- 
mony of plaintiff that all this had been agreed upon in 
the first instance is to be believed, it furnishes a ready 
explanation, for she stated that it was feared by defend- 
ant that the correspondence might fall into other hands, 
and for business reasons he desired the marriage kept 
secret, and when the proper time came to make it known 
they would take the promised trip to Europe. 

We find but three letters from plaintiff to defendant in 
the bill of exceptions. One dated April 8, 1905, to “My 
Dear Mr. Coad,” signed “As ever you know, yours, Val- 
eria”; another dated August 14, 1907, to “Our Dear Mr. 
Coad,” signed “As ever, you know”; and the other of 
October 20, 1907, to “Dear Mr. Coad,” and signed “Sine. 
Valeria W. Allenspach.” They are devoted to business mat- 
ters and throw no special light upon the subject under con- 
sideration. That she has written many letters to defend- 
ant is clear by his letters to her and the testimony of the 
parties, but they have probably not been preserved. 
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This being an equity case, this court is required. to re- 
try the cause upon the evidence subinitted and preserved 
in the bill of exceptions and “reach an independent con- 
clusion as to what finding or findings are required under 
the pleadings and all the evidence, without reference to 
the conclusion reached in the distriet court or the fact 
that there may be some evidence in support thereof.” 
Code, sec. 681¢. While in cases where the evidence is con- 
flicting we may (and should) consider the findings of 
the district court (Wetherell v. Adams, 80 Neb. 584), yet 
the burden is, by appeal, placed upon this court to retry 
the case. That the evidence as to the specific contract of 
marriage is conflicting there can be no doubt, but that 
the sexual relations have existed between the parties to 
a great extent, at least after January 1, 1905, at the resi- 
dence of plaintiff by the procurement of defendant, and 
latterly, in the house of defendant, and that during the 
whole time he has contributed to the maintenance of the 
household, and that, when present, he has to quite an 
extent assumed the position of the controller of domestic 
affairs, is not to be doubted. His letters so indicate, and 
his reference to plaintiff’s mother as “mother” would 
seem to indicate something of a recognition of the rela- 
tion insisted upon by plaintiff. From a consideration of 
the whole record we are unable to give a certificate of 
high moral character to either party, but when we con- 
sider, as the evidence shows, that defendant was an ac- 
quaintance of the family at the time when plaintiff was 
a child, that he, after the lapse of years, sought and ob- 
tained a renewal of that acquaintance, and from that time 
on pressed his attentions upon plaintiff, seeking to keep 
in touch with her and the family, apparently solicitous 
for their welfare, never being willing that their relations 
should be broken off, we are constrained to believe that 
his purposes were not of the baser sort. On January 18 
(year not given) he wrote to plaintiff as follows: “My 
Dear Val. What in the world is the matter with (you). 
Are you sick, or have you gone to where your father was, 
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or what is the delay in writing to me? I have written 
you three letters. Now, if you get this one, be sure and 
answer by return mail, as I am uneasy about you where- 
ever you are. De sure and answer. This is written in a 
hurry as I am going to the office to-night, and if I don’t 
hear from you I won’t know what to think. If you are 
away you said you would write me, so be sure write, or 
wire me if you are in a hurry and can’t write. Excuse this 
as I am in a big hurry. Hope to hear from you by return 
mail. From your friend M. M. C.” This may show in 
some degree the solicitude, often otherwise expressed, on 
‘the part of defendant for the well being of plaintiff, and 
that the desire for close relations were not all entertained 
by plaintiff. He was a man of mature years, neither in 
his youth nor dotage, and was not in any sense “cap- 
tured” by the wiles and blandishments of plaintiff. 

On the 18th day of June, 1907, defendant procured 
from plaintiff the execution of the following instrument: 
“Received of Mark M. Coad, one hundred and fifty dol- 
lars ($150) in full settlement and satisfaction of any and 
all claims and demands of every nature and description. 
either of a business or personal nature, which J have or 
may claim against him. And I hereby acknowledge full 
payment for any and all real estate heretofore, or on this 
day deeded by me to Mark M. Coad, and full satisfaction 
and release of each and every promise that he may have 
made to me in reference thereto, and in reference to any 
other matter whatsover, and of any and every cause of 
action which I have or claim against him growing out of 
any promise made or anything said or done by him to 
me prior to date hereof. Dated this 13th day of June, 
1907. Valeria W. Allenspach.” 

The testimony of the notary before whom this instru- 
ment was acknowledged was taken in court, by which 
it is shown that the paper was prepared by an attorney 
before its presentation for signature, the notary accom- 
panying defendant when he went to obtain the signature. 
It was shown that, from the conversation then had, the 
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subject of signing such instrument had been talked of 
before, but what was said was not made known to the 
notary. At the time he and defendant were there plain- 
tiff declined to sign, and her mother became strenuous in 
her objections, and for some purpose stepped into the 
kitchen, when the door was closed by some one and 
locked, thus excluding her from further participation in 
the discussion. The notary was asked what conversation 
Ne heard between defendant and plaintiff, or what de- 
fendant said to plaintiff “at the time while urging her to 
sign these papers.” The answer was: “Well, the con- 
versation was a long one. They talked about the matter 
there for at least an hour, I should say, and he was in- 
sisting on her signing and she was objecting to it, and 
oO was her mother. Her mother seemed to be more strenu- 
ous in the objection than her daughter, and she kept de- 
clining to sign, and asked me what I thought about it, 
and I told her I was not her attorney and did not care to 
advise her what to do, and Mr. Coad kept urging her to 
do it, and finally she said to him that her mother thought 
that they ought not to sign it, because her mother was 
afraid he was going to put her out of the house and would 
not support them. Her mother was in the kitchen pound- 
ing on the door, and making a loud noise, and Mr. Coad 
said, ‘Haven’t I always supported you?’ or words to that 
effect, and she said, ‘Yes, but mamma is afraid you will 
put us out of here and will not support us any more,’ 
and he said, ‘You need not worry about that. I will take 
care of you,’ or words to that effect.” Plaintiff testified 
at considerable length as to what occurred and her rea- 
sons for affixing her signature, based upon the assurances 
of defendant and her confidence in him and his proinises. 
We cannot see that this paper is entitled to very much 
weight or consideration. It is clear that it was reluc- 
tantly signed and with a reliance upon the promises of 
plaintiff that she “need not worry” and that he would 
“take care” of her. If the marital relation did exist, the 
instrument was yoid in so far as it might have sought to 
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dissolve that relation, and voidable as to the real estate 
transactions which were concerned. Plaintiff and her 
mother both testified that defendant returned to the home 
where they lived and continued his sexual relations with 
plaintiff, occupying the room and bed with her for two 
nights. This is denied by defendant, but there are some 
circumstances which tend, though not strongly, to sustain 
them. Had a child or children been horn, the result of the 
intercourse between the parties, we think no court would, 
or could, bastardize them under the evidence. They would 
have been held born in lawful wedlock and legitimate. 

We are persuaded that it would be against the law and 
its presumptions, as well as against public morals, to 
hold that the marital relations did not exist hetween the 
parties to this suit. The judgment of the district court 
is reversed, and a decree will be entered in this court 
finding that that relation does exist, and that plaintiff is 
entitled to and is given a decree of absolute divorce, that 
she is entitled to receive and is decreed to have judgment 
for $20,000 as her alimony in full, and that execution 
issue for the collection of the same, and that she have 
judgment for her costs in this case expended. 


JUDGMENT ACCORDINGLY. 


Fawcett, LETron and Root, JJ., dissent from the ma- 
jority opinion in this case. 


At the outset it may be said the defendant’s testimony 
convicts him of such shocking immorality that he is en- 
titled to no other relief in a court of equity than the evi- 
dence taken all together compels that court to grant. On 
the other haud, exact and impartial justice demands that, 
if the evidence does not establish the plaintiff's cause of 
action, she should take nothing by her writ simply for the 
reason that the defendant has violated the laws of God 
and of man. The testimony proves that the plaintiff, pre- 
ceding her marriage to Col. Hoover in 1901, was a suc- 
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cessful business woman; that for some reasons her rela- 
tions with Hoover were unsatisfactory, so that in the 
spring of 1902 they separated and were finally divorced 
in March, 1904. In the meantime the plaintiff and Col. 
Hoover engaged in litigation for a divorce, the one party 
prosecuting a suit in Douglas county, and the other a 
similar suit in an inicrior county. 

In the suinmer of 1902 the plaintiff met the defendant 
at Fremont; shortly thereafter he gave her $10, and fol- 
lowed this donation with gifts of suins of money of from 
$10 to $100, agevegating many hundreds of dollars. The 
plaintiff accepted this money without any protest or 
scruple, and plunged into a voluminous correspondence 
with her aged admirer, Whether this pursuit culminated 
in a marriage depends upon the truthfulness of the 
testimony that January 1, 1905, the defendant was pres- 
ent in Omaha, then and there entered into a common law 
marriage with the plaintiff, and remained in that city for 
three consecutive days. The testimony to sustain such 
a finding is referred to in the majority opinion. Opposed 
to this we have the defendant’s positive denial that he 
was present in Omaha upon that day or that he ever en- 
tered into any such arrangement with the plaintiff, and 
in this connection it should be remembered that the 
plaintiff made the defendant her own witness and thereby 
vouched to the court for his credibility. The record fur- 
ther discloses that the defendant during the latter part 
of December, 1904, and until Jannary 8, 1905, was con- 
fined to his home near I'remont about 35 miles from 
Omaha. The physician who treated Coad for a broken 
collar bone during this period testified that subsequent to 
January 2, 1905, the defendant cane to the witness’ office 
in Fremont for the purpose of having an examination 
made to ascertain whether the patient could safely travel 
west to attend to his business affairs; that the defendant 
then stated in substance it was tie first time he had been 
away from his farm since the doctor’s last visit in De- 
cember. This statement was hearsay, self-serving from 

23 
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the litigants’ present standpoint and entitled to but little 
weight, but the proof shows without contradiction that 
the defendant was injured in 1904 and later departed from 
Fremont for the west about January 8, 1905. Checks 
purporting to have been drawn by Coad in Dodge county 
December 31, January 2, and January 3, in payment of 
local bills are in the record. The evidence to our minds 
is persuasive that these checks were drawn by Coad in 
Dodge county and upon their respective dates. January 
1, 1905, was Sunday. On that day the defendant wrote a 
letter from Dodge county and mailed it to George Rob- 
ertson at Lawrence, Kansas. Robertson testified that he 
received the letter January 2, 1905, and the original let- 
ter dated January 1, 1905, in the defendant’s handwriting 
is in evidence. Robertson testifies that on the 3d of Jan- 
uary, 1905, he received a telegram from Coad, dated 
Fremont, Neb., January 2, and in response thereto came 
to Fremont and entered Coad’s employ. All of these 
documents, except the telegram, are in Coad’s handwrit- 
ing and were prepared at a time when the necessity for 
manufacturing evidence could not have been known to 
him. The nurse who attended Coad in December, 1904, 
and in January, 1905, until he went west, testifies posi- 
tively that the defendant was not away from home Janu- 
ary 1, 2 or 3, 1905. The majority opinion states this wit- 
ness ought not to be believed, but we find nothing in the 
record to justify such an aspersion; her answers are di- 
rect, and she sustained herself well upon cross-examina- 
tion. 

The presumption that the litigants’ relations were law- 
ful rather than meretricious, relied upon to sustain a 
finding against the defendant, to our minds should vanish 
in the light of the undisputed facts that, while the plain- 
tiff was the lawful, wedded wife of Col. Hoover, she con- 
tinually accepted money from the defendant, encouraged 
his advances, and received without objection his letters 
referring to mutual embraces and describing himself as 
her lover and sweetheart. The litigants’ conduct at all 
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times repels the thought that they were or are man and 
wife. No person other than the plaintiff’s mother testi- 
fies to having heard Coad refer to the plaintiff as his wife; 
he never held the plaintiff out to the world or to any 
disinterested individual as his spouse; she has not pro- 
duced a scrap of paper whereon he described her as his 
wife, nor does she claim he ever wrote her to that effect; 
she signed her maiden name to, and acknowledged, deeds 
conveying her property, and signed that name to hotel 
registers when away from home; subsequently to this 
alleged marriage she never darkened the door of the de- 
fendant’s home except for the purpose of extorting money 
from him; she remained in that house over nizit on two 
or three occasions after January 1, 1905, but never oc- 
cupied his room, nor did she claim to anv one there, uot 
even to her intimate friend, Miss Paxton, Coad’s house- 
keeper, that she was Mark Coad’s wife. Indeed the plain- 
tiff does not deny Miss Paxton’s testimony to the effect 
that the plaintiff complained that Coad had promised to 
marry her. Several letters written to the defendant by 
the plaintiff subse:;juwent to January 1, 1905, are in evi- 
dence, and he is addressed therein as “My Dear Mr. Coad,” 
“Our Dear Mr, Coad,” and “Dear Mr. Coad,” but in no 
instance did she address him as husband. All of the let- 
ters between the parties were private, and if they were 
married some expression evidencing that facet would in 
all probability have appeared in their correspondence. It 
is true the plaintiff testifies that the defendant assigned 
as a reason for his desire that their marriage remain a 
secret that he did not want the fact known until he had 
settled his business affairs with a brother, but the proof 
is uncontradicted that he had severed all business rela- 
tions with his brother 20 years prior to 1905, and, during 
the period of time covered by the plaintiff’s testimony, the 
defendant’s business was under his sole control. The 
fact that on one or two occasions subsequent to January 
1, 1905, he referred to the plaintiff’s mother in his letters 
as “Mother” is not entitled to much weight, because he 
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described her by that term in at least one letter written 
before this so-called marriage. 

In 1906 the defendant induced the plaintiff and her 
mother to move from Omaha to Lincoln and occupy a 
small dwelling owned by him in that city. In June, 1907, 
as shown by the majority opinion, the defendant settled 
with the plaintiff for all demands she had upon him. He 
who runs may read in the written release, signed by the 
plaintiff at that time, satisfaction for the defendant’s un- 
lawful acts as well as for property rights and levitimate 
demands. At the time this release was signed the plain- 
tiff objected to executing the instrument, not because it 
belied her present claim and ignored her status as his 
wife, if any such status existed, but for the reason stated 
at that time by the plaintiff and her mother that, if the 
release were signed, Coad would no longer support thein. 
It would seem, if the plaintiff believed at that time she 
was the defendant’s wife, she would have asserted that 
fact, and would not have signed a paper releasing all 
claims against a husband whom she well knew was worth 
almost a million dollars. The fact she made no such claim 
is convincing evidence against the existence of the mar- 
riage relation. It was patent Coad intended to sever their 
relations and discard her, and her conduct then is entirely 
incompatible with her testimony now. The plaintiff and 
her mother do testify the defendant, the night following 
the execution of that release, and subsequently, occupied 
the plaintitf’s bed, but the defendant denies the testimony, 
and we are inclined to believe in this particular he told 
. the truth. 

Furthermore, about two weeks before this suit was 
commenced and six months after the settlement in 1907, 
Robertson, the defendant’s foreman, called upon the plain- 
tiff and her mother, and Robertson testifies that the 
mother, in the plaintiff’s presence, stated that “Mr. Coad 
had not done the right thing by them, and that he had 
promised to support them with funds, and that he had 
got all of the pruperty from them, aud that he had even 
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gone the length of promising to marry her daughter, and 
had not done so,” and the plaintiff took no exception to 
her mother’s statement. This testimony is not denied by 
either the plaintiff or her mother. The plaintiff cannot 
excuse her silence at this time or excuse her mother’s 
statement upon the theory that they believed the defend- 
ant had tricked and deceived her and they thought the 
marriage relation did not exist, because each woman has 
testified that the defendant explained to them January 1, 
1905, that the plaintiff and defendant were entering into 
a common law marriage. 

Lack of time and space forbids a further analysis of the 
evidence, but sufficient, it seems to us, has been shown 
to demonstrate that the majority opinion is not supported 
by a preponderance of the evidence, and that the judg- 
ment of the district court, based upon that evidence and 
his observation of the witnesses while testifying in court, 
should not be disturbed. 


CLELL. 1). CAMPBELL, APPELLEE, V. FRANK B. KIMBALL 8T 
AL., APPELLANTS; GEORGE BERG ET AL., APPELLEES, 


Fuep JUNE 29, 1910. No. 16,096. 


1. Mechanics’ Liens: Suscontractors: LtARmity For Firrine Fess. 
Where a contractor for the construction of improvements upon 
real estate distributes portions of his contract to subcontractors, 
no contractual relation arises thereby between the owner and the 
subcontractors, the liens upon the property in favor of the sub- 
contractors being given by law, and the completion of the work 
undertaken by the subcontractors creates a debt due from the 
contractor to them. Upon the failure to pay said debt the con- 
tractor becomes liable to the subcontractors for the full amount 
which the subcontractors are entitled to receive. If the subcon- 
tractors find it necessary to file mechanics’ liens, the contractor 
is also liable for the fees paid therefor. For these items the 
owner is not, ordinarily, Mable. 


3. Where, in an action by a contractor and 


subcontractors to enforce mechanics’ liens, the trial court charges 
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the above named items to the owner of the improved property, the 
amount thereof should be deducted from the sum due from such 
owner to the principal contractor. 


38, —----: Inrenrst. The amount finally found due from the owner of 
the improved property should draw interest at the legal rate (in 
the absence of a contract fixing a different rate) from the date 
the debt became due and payable. 


4. Contracts: Watver of Provisions. Where a written contract be- 
tween the owners of the property to be improved and the prin- 
cipal contractor provides that certain claims shall be presented 
in writing to the architects by the contractor within a specified 
time or they will not be allowed, that no alterations from the 
plans and specifications shall be made except upon the written 
order of the architects fixing the amount due thereon, that no 
extras shall be furnished except upon similar orders, these and 
like provisions, if ignored by the parties to the contract and the 
architects, will be ignored by the courts. 


Time Liwir: Parot ExTENsION. Where a written agree- 
ment between the owners and principal contractor fixed the time 
limit within which the work is to be completed and after which 
damages shall be allowed if the work is not completed, it is 
within the power of the parties to change said time limit by ora! 
agreement, afterward made, extending the time, and the courts 
will respect such change, made in good faith, and refuse damages 
suffered prior to the date fixed by the change. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STewart, Jupee. Affirmed as modified. 


T. FLA. Williams, for appellants. 


Ficld, Ricketts & Ricketts, 8. L. Geisthardt, Hall, 
Woods & Pound, Strode & Strode, Flansburg & Williams 
and J. It. Berry, contra. 


REESE, C. J. 


This is an action to foreclose a mechanic’s lien for 
material furnished and labor performed under a con- 
tract to remodel a theatre building in the city of 
Lincoln. The suit is by the contractor, who undertook 
to complete the work for the sum of $15,225. The con- 
tract was entered into June 15, 1907, and stipulated that 
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the work was to be completed on or before the 24th day 
of August of the same year, and if not completed on that 
date a deduction of $50 a day for the excess of time was 
to be made from the contract price. Certain mortgagees 
were made parties defendant; but as it was shown by their 
answers and the stipulation of the parties that the mort- 
gages were not due, and as defendants were in no way in 
default in respect to them, they were not foreclosed. A 
number of subcontractors who had filed liens on the prop- 
erty of defendants upon which the work had been per- 
formed were also made parties defendant and filed their 
answers setting up their liens, but at the beginning of 
the trial it was stipulated in open court as to the amount 
due each, and that they were entitled to foreclosures, and, 
so far as any contest as to their claims is concerned, they 
also have dropped out of the case. The contest remains 
exclusively between plaintiff, the contractor, and defend- 
ants, the Kimballs, as owners of the property involved 
in the controversy. The work was not completed by the - 
time fixed in the contract, nor for some time thereafter. 
Plaintiff’s claim ig based upon the alleged completion of 
the contract, and for a large number of “extras” in the 
way of material furnished and labor performed, but which 
need not be set out here in detail, while defendants claim 
damages for failure to complete the work within the 
proper time, for money expended in the employment of 
help in pushing the work, for parts of the details of the 
contract which were omitted by agreement, for damage 
caused by the delay by being compelled to cancel dates 
with theatrical companies, and for the stipulated $50 a 
day for all time after August 24 during which they were 
deprived of the use of the building. To these demands 
plaintiff replied that the delay was caused by the default 
of defendants in not surrendering possession of the prop- 
erty to plaintiff in order that he might proceed with the 
work, and in requiring so many changes from the plans 
and specifications, and the number of extras, not provided 
for in the contract, which were found to be necessary and 
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demanded by defendants. More specific reference to the 
(details of the pleadings might be made, but it is thought 
that this general statement will be sufficient at this time. 
A trial was had in the district court involving the intro- 
duction of a large volume of evidence. 

The decree is in part as follows: “Wherefore it is con- 
sidered, ordered, adjudged and decreed by the court that 
the defendant George Berg, do have and recover from 
defendants William R. Kimball and Frank B. Kimball 
the sum of $380.40, and that defendant Hardy Furniture 
Company do have and recover from said defendants Kim- 
hall the sum of $13.95, and that defendants Searle & 
Chapin Lumber Company do have and recover froin said 
defendants Kimball the sum of $683.06, and that defend- 
ant R. 8. Young Building & Supply Company do have 
ind recover from said defendants Kimball the sum of 
8629.76, and that plaintiff do have and recover from said 
defendants Kimball the sum of $2,529.17.” This is ar- 
rived at by allowing plaintiff the contract price of $15,225 
for the remodeling and rebuilding of the structure, to 
which is added the sum of #1,269.45 for extras, and de- 
ducting from the total the amount paid, the reduction 
resulting from change of plans, and the further sum of 
$775 for delay in the completion of the building other 
than delay caused by defendants. Defendants appeal. 
Plaintiff enters a cross-appeal. The assignments of error, 
in so far as they are deeied inaterial, will be disposed of 
in the order presented by each in the briefs, 

In ascertaining the several amounts due the subcon- 
tractors, the court added to their principal debts the fees 
for recording tlie liens, found the total of the same, and 
rendered judgnent against the defendants therefor. 
Couiplaint is made of this action of the court. Complaint 
is also made of the manner of disposing of the interest 
due upon the subcontractors’ claims. In this we are 
unable to detect any error. It must be conceded that 
there was no contractual relation between defendants 
and the subcontractors. That relation existed only be- 
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tween them and the principal coutractor. It was the duty 
of the principal contractor to pay the amounts due his 
subcontractors as soon as their claims matured. The con- 
tract between defendants and plaintiff provided for 
monthly payments of 85 per cent. of the money earned by 
the contractor. The purpose of the payment of these 
instalments was to enable the contractor to pay for ma- 
terial and labor as the compensation therefor became 
due. Failing in this, he became liable to his subcontrac- 
tors for all that the subcontractors might finally demand 
under the law. The owners of the property owed no 
personal duty to the subcontractors, except to see that 
the principal contractor was not paid tn full until the 
demands of the subcontractors were provided for. Fail- 
ing so to do, the property upon which the improvements 
were made would be held liable without reference to 
whether he owed the principal contractor or not, but 
within his contract price. Under section 11, art. I, ch. 
34, Comp. St. 1909, the fees for filing the accounts in the 
office of the county clerk, or register of deeds, can be col- 
lected by the subcontractors, but these amounts should 
have been deducted from the decree in favor of plaintiff. 
The total of fees paid is $7.35. This is also provided for 
by article IX of the contract between plaintiff and defend- 
ants, which is as follows: “Art. IX. * * * If at any 
time there shall be evidence of any lien or claim for 
which, if established, the owners of the said premises 
might become liable, and which is chargeable to the con- 
tractor, the owners shall have the right to retain out of 
any payment then due or thereafter to become due an 
amount sufficient to completely indemnify them against 
such lien or claim. Should there prove to be any such 
claim after all payments are made, the contractor shall 
refund to the owners all moneys that the latter may be 
compelled to pay in discharging any lien on said premises 
made obligatory in consequence of the contractor(’s) de 
fault.” To that extent the judgment of the district court 
will be modified. 
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It is next contended that “the district court erred in - 
adjudging that appellants Kimball should pay interest on 
the entire balance found by the court to be due Camp- 
bell.” If we understand defendants’ contention we are 
unable to see any merit in it. Upon the completion of 
the work under the contract plaintiff was entitled to re- 
ceive the amount then due him. If not paid, it would, in 
the absence of a contract providing otherwise, draw in- 
terest at the legal rate. True, in this case, the parties 
could not agree to an adjustment of their differences, and 
preferred to leave the striking of the balance for the pur- 
pose of ascertaining the amount then due to the court. 
But that sum, when ascertained, would draw interest 
from the time it became due under the contract. The de- 
cree does not inform us of the date from which the inter- 
est was computed. As we have seen, the contract pro- 
vided for a deduction of $50 a day from the price to be 
paid for each day after August 24, during which time the 
work was not completed. It was also provided in the 
contract that no allowance should be made for delays 
caused by the default of the owners “unless a claim 
therefor is presented in writing to the architects within 
48 hours after the occurrence of such delay,” and that 
‘no alterations shall be made in the work except upon 
the written order of the architect; the amount to be paid 
by the owners or allowed by the contractor by virtue of 
such alterations to be stated in said order.” Had these 
provisions of the contract been observed by the parties to 
it during the progress of the work, it is clear enough that 
much trouble and expense might have been avoided and 
this suit never heard of; but the evidence from the begin- 
ning to the end shows, beyond all question, that they were 
wholly and entirely ignored by the architects and all par- 
ties to the contract. If changes or the supply of extras 
were desired by defendants, they ordered them verbally 
and the changes and extras were made and supplied. So, 
also, with the architects. We have not found that a 
single order for changes or extras was nade in writing, 
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nor in many instances was anything said as to their cost. 
The provisions above referred to might as well not have 
been incorporated into the contract. A great deal of time 
and testimony during the trial were devoted to the mat- 
ter of changes and extras. We are unable to discover any 
error in the record in this part of the case. The failure 
to observe the provisions of the contract rested with all 
the parties, and it is too late now to enforce them. These 
observations practically dispose of the cross-appeal by . 
plaintiff upon the contention that “the court erred in 
awarding damages against Campbell and in favor of the 
Kimball Brothers for delay in completing the work,” that 
“the time specified within which the work was to be com- 
pleted was waived by the Kimballs,” and that the court 
erred in its allowance for extras, the amount allowed not 
being a just allowance. It is true, in a sense, that the 
time specified in which the work was to be completed was 
waived by defendants, but, if so, it is equally true that 
the extension was not without its limitation. We think 
it may be fairly inferred from the evidence that a short 
time before the expiration of the time in the contract de- 
fendants and the architects became convinced that it 
would be impossible for plaintiff to finish the work within 
the time so limited. Upon an interview being had with 
him, he agreed with them on another limitation fixed for 
not later than September 21. This involved the cancela- 
tion of the theatrical contracts, and the work was not 
completed so that the house could be profitably occupied 
until long after that date, and that to the damage of de- 
fendants. Had this question been submitted to us in the 
first instance, it is possible we might have come to a con- 
clusion differing somewhat from that reached by the trial 
court, but from an examination of the whole case we are 
unable to detect any material deviation from the lines of 
justice and equity except in the particulars herein above 
noted. 

The judgment of the district court will be modified to 
the extent of angen the said sum of $7.35 from the 
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judgment in plaintiff’s favor, leaving due plaintiff from 
defendants the sum of $2,521.82, and for which amount 
judgment is entered, plus accrued interest. As thus mod- 
ified, the judgment is affirmed; each party to pay his own 
costs in this court. 


AFFIRMED AS MODIFIED. 


Hunery RUPK#H, APPELLER, V. Magy MORAN ET Aly 
APPELLANTS. 


Firxep June 29, 1910. No. 16,040. 


1. Quieting Title: Riva Homestzeap Crarmants. In an action by one 
of two rival homestead claimants to a tract of public land to 
quiet hig title and enfoin the other claimant from interfering 
with his possession thereof, it is proper for the state courts 
to decline to pass upon the question of ownership until after the 
government has parted with its title by duly issuing a patent 
therefor to one of such claimants. 


Inguncrion. In a proper case the district court 
may grant a restraining order to the one who holds the receiver’s 
final receipt for the land in question in so far as it may be 
necessary to protect his homestead rights. 


AppHaL from the district court for Lancaster county: 
Lincoun Frost, Jupee. Affirmed. 


L. C. Burr, for appellants, 
W. T. Stevens and Claude Wilson, contra. 


BARNES, J. 


This is a suit in equity to restrain the defendants from 
interfering with the plaintiff in his attempt to comply 
with his right to perfect his homestead entry under the 
statutes of the United States upon the northeast quarter 
of the northeast quarter of section 33, township 11 north, 
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of range 7 east of the sixth P. M., situated in Lancaster 
county, Nebraska, and to quiet hig alleged title thereto. 
The plaintiff had judgment granting him a restraining 
order, but the trial court declined to consider the ques- 
tion of title. The defendants have appealed. 

The cause was submitted to the district court for Lan- 
caster county upon a stipulation or agreed statement of 
facts, which we find to be in substance as follows: On 
the Tth day of September, 1876, one Joseph P. Loosee, who 
had been a soldier of the civil war, obtained a receiver’s 
final receipt from the register and receiver of the local 
land office at Lincoln, Nebraska, to said land as an ad- 
ditional homestead entry. No patent has ever been issued 
to said land, and the legal title thereto is still held by the 
government. On the same day that he received his final 
certificate Loosee and his wife made a warranty deed 
to said land to one James Moran. On April 9, 1877, the 
commissioner of the general land office of the United 
States held Loosee’s entry for cancelation for the reason 
that the land was within and a part of the grant to the 
Burlington & Missouri River Railroad Company, and was 
not subject to homestead entry. On May 1, 1877, Loosee 
appealed from the decision of the commissioner of the 
general land office canceling his said entry, and under 
date of April 20, 1878, the secretary of the interior 
affirmed the decision of the land commissioner. On May 
1, 1878, the commissioner of the general land office en- 
tered an order formally canceling on the records of his 
office Loosee’s additional homestead entry of the land in 
controversy. On February 23, 1882, Loosee filed an ap- 
plication for a reinstatement of his entry, and on May 
18, 1882, his application was denied. The land in ques- 
tion on the 29th day of March, 1888, was opened for home- 
stead entry by an order of the commissicner of the gen- 
eral land office. On the 20th day of May, 1891, one Ed- 
ward Il. Sayer applied to the local land office to enter 
said tract of land as a homestead, and received the usual 
register and receiver’s receipts therefor. On February 
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18, 1896, a hearing was had before the revister and re- 
ceiver of the local land office of the United States at Lin- 
coln, Nebraska, between the said Sayer, on the one part, 
and Joseph P. Loosee and the heirs of James Moran, who 
are now the defendants herein, on the other part, which 
hearing or contest involved the right of homestead entry 
to the land in question. The register and receiver of the 
Lincoln land office in a joint opinion found in favor of 
said Sayer and against Loosee and the defendants herein. 
_Loosee and the defendants appealed to the general land 
office of the United States, and the cominissioner affirmed 
the decision of the local register and receiver, and or- 
dered that Sayer’s homestead application should be al- 
lowed. In his decision the commissioner found that 
James Moran, to whose rights the defendants herein have 
succeeded, had exhausted his homestead rights prior to 
September 7, 1876, and was not qualified to take the land 
under the preemption laws for the reason that he was then 
the owner of 640 acres of land to which the tract in ques- 
tion is adjacent. Loosee and the Morans again applied to 
the secretary of the interior, who on the 26th day of Oc- 
tober, 1896, ufiirmed the decision of the commissioner of 
the general land office allowing Sayer’s entry. Loosee 
and the defendants herein filed a motion for a review of 
said decision, which was on February 27, 1897, denied. 
Sayer abandoned his homestead entry, and on lebruary 
7, 1907, it was canceled for that reason. On the 11th day 
of February of that vear the plaintiff, Henry Rupke, also 
an honorably discharged soldier of the civil war, a resi- 
dent and citizen of the United States, made a homestead 
entry on the said land and received the register and re- 
ceiver’s receipts therefor. Immediately thereafter he at- 
tempted to take possession of the land, at least to the 
extent of erecting a house or residence thereon, and to 
comply with the provisions of the homestead laws of the 
United States in order to perfect his said entry. There- 
upon the defendants, who are in possession of said land, 
refused to permit him to go upon the premises or per- 
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form any of the acts necessary to perfect his homestead 
entry, but at all times have by threats and force of arms 
prevented him from so doing. The decree of the trial 
court was in his favor, and enjoined the defendants from 
interfering with him in any manner, or froin in any way 
preventing him from going upon the land in question and 
perfecting his homestead entry. 

Defendants contend at the outset that they are the own- 
ers of the premises in question; that. Loosee had a right 
to make a deed to Moran as soon as he received his final 
receipt, and that by so doing Moran took absolute title 
to the premises. On the other hand, it is contended that 
Moran took no better title to the land than Loosee had; 
that he took it subject to all rights on the part of the 
government to cancel Loosee’s entry the same as though 
he had not parted with his interest to Moran. In Peyton 
v. Desmond, 129 Fed. 1, it is said: “One who purchases 
from an entryman, on the faith of a final receipt or patent 
certificate, before the issuance of a patent, takes only the 
equity of his vendor, subject to the authority of the land 
department to cancel the entry, while the legal title re- 
mains in the United States, if it is found that the entry 
is based upon an error of law or‘a clear misapprehension 
of the facts, which, if not corrected, will lead to the trans- 
fer of the government’s title to one not entitled to it. 
The land department being a special tribunal to which 
congress has confided the administration of the public 
land laws, the final judgment of that department as to 
matters of fact properly determinable by it is conclusive, 
when brought to notice in a collateral proceeding.” In 
Swigart v. Walker, 49 Kan. 100, it was held: “The com- 
missioner of the general land office of the United States 
has authority to cancel a final homestead receipt and set 
aside the entry at any time before the patent issues, and a 
purchaser from the entryman after a final receipt is given 
and before the issuance of the patent takes the land sub- 
ect to this supervisory power of the commissioner and of 
the secretary of the interior.” 
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Defendants insist that, when Loosee made his filing on 
the land in question as an additional soldier’s homestead 
entry, he became the absolute owner thereof; that title 
passed eo instante from the government to him, and his 
immediate transfer thereof to James Moran invested his 
grantee with an indefeasible title thereto. In support of 
this contention, defendants rely principally upon the two 
cases of Webster v. Luther, 163 U. S. 331, and Ard v. 
Brandon, 156 U. S. 537. At first blush, it would seem 
that those cases sustain the defendants’ position. A 
careful examination, however, discloses that in Webster 
v. Luther, supra, the widow of a deceased soldier made 
application to the local land office to enter the land there 
in question as an additional soldier’s homestead, and re- 
ceived the register and receiver’s receipt therefor; that 
her entry was approved, and in due time she received a 
patent for the lands which conveyed to her the full legal 
. title; that, when she received the register and receiver’s 
receipts as aforesaid, she executed a power of attorney to 
one Boggs,-by which she empowered him to sell the land 
upon such terms as he should see fit, receive the money 
therefor from the purchaser, and deliver to him such a 
deed or conveyance thereof as to him seemed necessary ; 
that Boggs sold the land and deeded it to Luther, which 
deed was duly recorded; that thereafter, and when she 
received the patent from the United States, she deeded the 
land to Webster, and the controversy was between them 
as to who was the owner of the land and had the legal 
title thereto. The supreme court of the United States 
held that, when the widow made her filing, paid the fees 
and received the receiver’s final receipt for the land, 
which was subject to entry as an additeonal soldier’s 
homestead, she became the owner thereof; that she could 
then legally sell and dispose of it even before she received 
the patent, and that by the sale and conveyance made by 
her attorney in fact Luther took the legal title thereto. _ 

In the Ard case, supra, which is nearer in point than 
any of the other authorities cited, it appears that one who 
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was qualified to make a homestead entry in good faith ap- 
plied to make such entry upon public land within the in- 
demnity limits of a railroad grant, but nut within its place 
limits, and which had not been withdrawn from home- 
stead entry and settlement, but was at the tiie he made 
his application subject to such entry. Wis application 
was refused, and afterwards the land was withdrawn 
from entry and was patented to the railroad company. 
The applicant remained upon the land and cultivated it, 
and the action was one to oust him of possession. It was 
held that his application was wrongfully rejected, and 
that his rights under it were not affected by the fact that 
he took no appeal. 

It will thus be seen that the point of distinction is, 
in those cases the land was subject to homestead entry 
when the applications were made, while in the case at bar 
the land was not subject to such entry, and Loosee’s at- 
tempted entry was canceled for that reason. That this 
distinction is fatal to defendants’ contention seems clear. 
Again, in both of those cases the government had parted 
with its title to the land when the actions were coin- 
menced, while in this case the title is still in the United 
States. We are therefore of opinion that those authorities 
ave of no assistince in the solution of the question now 
hefore us, and until such time as the government parts 
with its title we should not attempt to determine the 
question of ownership or title thereto. 

It is further contended that they have acquired title by 
adverse possession, and point to the fact that they have 
been in possession of the land for more than 30 years. 
It is conceded that one cannot acquire title by adverse 
possession as against the government; but it is said that, 
if the land belonged to the railroad company, then the 
defendants’ possession has ripened into a perfect title, 
and the court should hold that they are the owners 
thereof. The trouble with this contention is that it ap- 
pears from the agreed statement of facts that the rail- 
yoad company has never complied with the terms of its 
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erant, and has not heretofore, and does uot now, claim 
any interest therein; that it has never been a party to 
any of the proceedings, either before the local land office 
or the department of the interior, and it is not now a 
party to this suit. Therefore, it cannot be said that de- 
fendants have acquired title by adverse possession as 
against the railroad company, because it has never had 
any title whatever to the lands in question. It thus seems 
clear that defendants’ contention cannot be upheld. 

It appears from the record that the trial court de- 
clined to pass upon the question of title, dismissed de- 
fendants’ cross-petition without prejudice to any future 
action, and enjoined them from disturbing the plaintiff 
in his attempt to exercise sufficient dominion over the 
land in question to protect his homestead rights. In this 
there was no error, and the judgment of the district 
court is 


AFFIRMED. 


RoBert C, SELLERS, APPELLEE, V. CHICAGO, BURLINGTON 
& Quincy RAILROAD COMPANY, APPELLANT. 
FILep JUNE 29, 1910. No. 16,112. 


1. Master and Servant: INuUrRy: ASSUMPTION oF Risks. Evidence ex- 
amined, its substance stated in the opinion, and held insufficient 
to sustain a judgment for the plaintiff. 


2. Trial: Direcrina Verpict. In such a case it is error for the trial 
court to refuse to direct a verdict for the defendant. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Reversed. 


James E. Kelby and Frank E. Bishop, for appellant. 
Meier & Meier, contra. 
BARNES, d. 


The plaintiff had the verdict and recovered a judgment 
in the district court for Lancaster county against the de- 
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fendant company for injuries received in attempting to 
step from a slanting platform, where he was at work, into 
an ordinary freight car. His left foot slipped and he 
struck the shin of his right leg against the threshold of 
the car door. From that judgment defendant has ap- 
pealed. 

It appears from the record that at the Lincoln store 
house of the defendant there is a track upon which cars 
are placed for loading and unloading, with a platform 
on the west side of the track at a level with the floor of 
an ordinary freight car. The north end of this platform 
extends about 40 feet on a uniform incline from the flat 
portion thereof to a level with the track on which the 
cars ordinarily stand; that the plaintiff had worked at 
this platform and storehouse for about six months be- 
fore the day of the accident; that up to noon of that day 
he was engaged’ with a gang of fellow workinen unload- 
ing sacks of castings out of the car onto the flat part of 
the platform, and thereafter depositing them in the store- 
house. During the noon hour, as was the defendant’s 
custom, other cars were placed for loading and unload- 
ing at the level part of the platform. This placed the 
one that plaintiff had been working in at the north end 
of the string of cars alongside of the inclined portion of 
the platform because it was nearly unloaded, and was to 
be thereafter removed out of the way. By the direction of 
the foreman, plaintiff resumed his work in this car about 
1 o’cloek, and about an hour thereafter he was injured in 
attempting to step back into the car after having deposited 
a sack of castings upon the platform. It appears that he 
was thoroughly familiar with the location of the tracks 
and platform, and had heen engaged in a similar work for 
something over six months before the accident occurred, 
which was on the 17th day of August, 1906, when, so far 
as the testimony shows, the weather conditions were per- 
fect. 

Plaintiff's testimony as to how the accident occurred 
was, in substance, as follows: He told us to go and un- 
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load the car, and we went and started to unload the car, 
and I had been unloading the car and was taking the cast- 
ings out of the car; when I started back in I slipped and 
fell, and my shin hit the edge of the car door. “Q. Now, 
when you slipped and fell, state just how your foot or leg 
slipped or fell? A. I was just-stepping into the car. I 
just took out a sack of castings—I was stepping into the 
car, and I put this foot in, and just as I put my foot in my 
foot slipped and my shin struck against the casing of that 
door. Q. How long had you been working for the defend- 
ant at the time when you sustained this injury? A. Well, 
I suppose it was about six months. I commenced to work 
there I think in May. Q. And just what kind of work had 
you been doing at that time? A. Why, I had been truek- 
ing, unloading cars, just the same as the rest of them. Of 
course, we always used the truck. Q. How high was the 
floor of the car from the sloping platform? A. Well, there 
where I fell it was about a foot and a half or two feet, I 
could not say exactly, because it hurt me so bad, and I 
never thought about measuring it. Q. As I understand 
you, you say you were getting into the car. A. I was go- 
ing into the car. Yes, sir. Q. Taking a load with you? 
A. No, sir. Q. Just your person going in? A. Yes, sir. 
Q. Was it in the daytime? A. Yes, sir. Q. In broad day- 
light? A. Yes, sir, in broad daylight. Q. You had no 
load or anything you were taking into the car then? A. 
No, sir. Q. Simply going in to get another sack of cast- 
ings? A. Yes, sir. Q. You say you stepped on the door 
sill? A. I stepped into the door with my left foot, and my 
foot slipped and my shin hit the door casing. Q. That 
was all there was of it? A. That was all there was of it. 
* * * By the Court: Q. Do you claim that the platform 
was out of repair? A. No; there was nothing out of re- 
pair there. I don’t claim that.” 

The foregoing are the undisputed facts as shown by the 
record. These facts, to our minds, do not show any 
negligence on the part of the defendant company. It had 
the right to use the inclined platform in conducting its 
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business. It is a matter of everyday knowledge, of which 
the court may take judicial notice, that the slanting plat- 
form in question was necessary and suitable for the 
transaction of the business of the railroad company, 
especially in trucking freight from the ground or tracks 
up to the level part of the platform, and as matter of 
convenience for loading its cars. The defendant had the 
right, in the absence of negligence, to plan and arrange 
the means and manner of doing its work, and a servant in 
entering and remaining in the employment of the defend- 
ant must be held to have assumed the risk of doing the 
work in the manner and with the appliances so manifest 
and observable as these were. The defendant company 
was not an insurer of the plaintiff against injury from his 
own carelessness. Its whole duty was performed by 
furnishing a reasonably safe and feasible place for the 
performance of the work. It seems to be admitted by the 
plaintiff that the platform, or car floor, the car door sill, 
and all of the appliances were in perfect condition, were 
not defective in any respect, and the plaintiff, when he 
entered upon the performance of his work, must be held 
to have assumed thle ordinary and obvious risks of 
performing it. Indeed, this is a case where plaintiff’s 
injury must have been the result purely of accident, and, 
if not so, then it was caused by his own negligent and 
careless conduct. He knew the situation perfectly; he 
had worked at this very car and at the slanting platform 
for at least an hour, and had been repeatedly in and out 
of the car with sacks of castings; he had nothing to 
manage or control but his own bodily movements in 
stepping from the platform back into the car for another 
load. As above stated, there is no pretense that there 
was any defect or irregularity. Nor was there anything 
wrong in the condition of either the platform, the door 
sill or the car floor. It is clear that in attempting to lift 
his body with one step of his left foot plaintiff, for some 
unexplained cause, slipped and struck his shin against 
the door sill of the car. There was nothing to interfere 
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with, to hasten, or to affect his movement, which was 
entirely under his own contro] and in every respect un- 
hindered, It seems clear that no one is to blame for his 
injury but the plaintiff himself, and as a plain matter of 
law and reason recovery in this case should he denied. 
Omaha Bottling Co. v. Theiler, 59 Neb. 2573 Ceutral 
Granaries Co. v. Ault, T Neb. 249, 255; Anderson v. 
Union Stock Yards Co., 77 Neb. 196; Bryant v. Beebe & 
Runyau Furniture Co., T8 Neb. 155; Jlanley vr. Jinne- 
apolis Paint Co., 76 Minn, 169; Bolscm v. Towa C. BR. Co., 
140 Ia. 73; Williams v. Choctaw, O. & G. R. Co., 149 Ved. 
104; Benson v. Peters, 82 Neb. 189; Westlake v. Murphy, 
85 Neb. 45. 

At the close of all of the evidence the defendant moved 
the court to direct the jury to returm a verdict in its 
favor, which motion was overruled. It is apparent from 
the foregoing that the motion should have been sustained, 
for it seems clear to us that the plaintiff failed to estab- 
lish facts sufficient to entitle him to recover. 

Without considering any of the other questions pre- 
sented by this record, the judgment of the district court is 
reversed and the cause is remanded for further pro- 
ceedings. 


REVERSED, 
Ruesn, C. J., dissenting. 


I do not express any opinion as to what the result of 
this hearing should be, and therefore do not wish to be 
considered as opposing the reversal of the judgment in 
this case. However, I do wish to express my dissent from 
that part of the opinion from which any inference may be 
drawn that the injury from which plaintiff has sutfered is, 
or can be in any sense, attributable to his carelessness or 
negligence. It is not necessary that I review the facts in 
the case as disclosed by the evidence. In my judgment 
the most that can be said is that the injury is the result 
of an unfortunate accident for which no one is to blame. 
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CHARLES P. BRESKE, APPELLANT, V. JOSEPH C. PARSONS ET 
AL., APPELLEES. 


Firep JUNE 29, 1910. No. 16,109. 


1. Names: IDENTITY: PRESUwPTIONS. In an action in ejectment the an- 
swer alleged that the land was owned in fee simple by one 
Thomas B. McMillan on April 1, 1903. Plaintiff derived title by 
a conveyance from Thomas B. McMillan on May 18, 1908. There 
was insufficient proof of the title of one of MecMillan’s grantors. 
Held, That under the allegations of title in McMillan in the 
answer, in the absence of any evidence to rebut it, the presump- 
tion of identity should be applied, and the prior defective con- 
veyance was immaterial. 


2.- : : . Asa general proposition, identity of name 
is prima facie evidence of identity of person, and is sufficient 
proof of the fact in the absence of all evidence to the contrary. 


8. Occupying Claimants: Vorp Tax Deep. A person claiming title 
under a void tax deed and making valuable and lasting improve- 
ments on the land, paying taxes, etc., is entitled to compensa- 
tion for the same. Page v. Davis, 26 Neb. 670. 


APPEAL from the district court for Sioux county: JAMES 
J. HARRINGTON, JUvGH. Reversed. 


Andrew M. Morrissey and Allen G@. Fisher, for appellant. 
A. W. Crites, contra. 


LETTON, J. 


This is an action in ejectment. The petition is in the 
ordinary form and pleads plaintiff’s ownership of 160 
acres of land in Sioux county, 

Each of the defendants filed separate answers claiming 
title under certain tax foreclosure proceedings under 
which the premises were sold and conveyed to Parsons 
by the sheriff of Sioux county. They further plead the 
payment of certain amounts for taxes for tle years 1899 
to 1907, inclusive, that valuable and lasting improvements 
have been made upon the land, and that plaintiff has not 
paid or tendered the taxes or costs. They also deny 
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every other allegation in the petition, and pray that the 
title be quieted in them and for general equitable relief. 
The reply pleads that the foreclosure proceedings were 
void on account of lack of jurisdiction, and tenders what- 
ever swim the court may find due for taxes and interest 
after allowing credit for rents and mesne profits. The 
court found that the plaintiff is the owner of an undivided 
one-half interest in the property; that the defendants are 
holding the land in good faith under a claim of ownership, 
and have made valuable and lasting improvements 
thereon; that they have not been paid for the iniprove- 
ments or any part thereof by the plaintiff; that he has 
been damaged in the sum of $2.50 by the unlawful deten- 
tion, and rendered judgment accordingly. The defend- 
ants then applied to the court for the appointment of 
appraisers under the occupying claimant act (Comp. St. 
1909, ch. 63), and it was ordered that before eviction a 
hearing be had for the purpose of determining the value 
of the improvements. From the judginent and order 
plaintiff appeals. 

At the trial a number of mesne conveyances were re- 
ceived in evidence whereby the title to the premises was 
proved from the United States to William Snyder and 
George B. Scrambling. A deed executcd by William Sny- 
der conveying to G. D. Scrambling the undivided one-half 
of the premises was then received. The plaintiff then offered 
a copy of the record of a warranty deed from George D. 
Scrambling and wife, and George B. Scrambling, single, . 
to Thomas B. McMillan. This was objected to for the 
reason that “it does not appear to be acknowledged by 
one of the grantors, George B. Scrambling, and for the 
further reason it is secondary evidence and no proof of 
the original.” This deed is signed by all three parties, 
but is only acknowledged by George D. Scrambling, and 
Orpha Scrambling, his wife. The court sustained the 
objection as to the undivided one-half interest of George 
B. Scrambling, but admitted it in evidence as to the 
interest of George D. Scrambling and wife. The next 
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deed in the chain is from Thomas B. McMillan and wife 
of Douglas county, Nebraska, and purports to convey the 
entire title to the plaintiff Charles P. Bresee. 

The principal complaint made by the plaintiff is of the 
holding by the trial court that he is the owner of only 
an undivided one-half interest in the premises. He con- 
tends that since the separate answers allege specifically 
that the land was owned in fee simple by one Thomas B. 
MeMillan on April 1, 1908, this was an admission of title 
in MeMillan: that the proof shows that McMillan was the 
grantor in the deed of May 18, 1908, to the plaintiff, and, 
therefore, that under the pleadings the court should have 
found that the entire title was in him. 

The defendant insists that there are no admissions in 
the answer. But the answer, after pleading ownership 
of part of the land, pleads in this respect, as follows: 
“And for further answer and defense to said petition, this 
answering defendant respectfully avers and shows to the 
court that on the first day of April, A. D. 19038, the said 
land, with other land described as follows: * * * then 
owned in fee simple by one Thomas B. McMillan, became 
and was liable to taxation for state, county and school 
district purposes, and the same has ever since been liable 
to such taxation, * * * and it was the duty of the said 
Thomas B. McMillan to seasonably make payment of 
said taxes each year.” 

The question presented is whether an allegation that 
the land belonged in 1903 to one “Thomas B. McMillan” 
without further description of the person, when followed 
by proof of conveyance from “Thomas B. McMillan and 
Katie McMillan, his wife, of Douglas county, Nebraska,” 
to the plaintiff of date May 18, 1908, is sufficient to prove 
title in the plaintiff. The deposition of Mrs. Katie 
McMillan was offered in evidence as to the residence of 
her husband, Thomas B. McMillan, and herself in Douglas 
county, Nebraska, for about 40 years last past. This was 
excluded as immaterial, but we think it should have been 
received. 
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Under these allegations in the answey and the proof, 
we think it sufficiently appears that the Thomas B. 
McMillan who owned the land in 1908 and the Thomas 
B, McMillan of the deed of 1908 is the same person. “As 
a general proposition identity of name is prima facie 
evidence of identity of person, and is sufficient proof of 
the fact in the absence of all evidence to the contrary.” 
Warvelle, Ejectinent, sec. 291. We believe, in the absence 
of evidence to the contrary, the presumption must be 
applied, and are of opinion that the learned trial court 
failed to give proper weight to the admissions in the 
pleadings as to the title of Thomas B. McMillan, plaintiff's 
grantor, to the entire estate, and that plaintiff is entitled 
to a decree for the whole estate, instead of an undivided 
one-half interest. 

It is next contended that the court had no jurisdiction 
to make an order at this time for relief under the occupy- 
ing claimant act. Parsons testifies that he has plaeed a 
number of valuable improvements upon the land in section 
10, and that Marsteller has placed about $75 worth of 
fencing upon the other 80 acres. Judgment has been 
rendered against these defendants for the possession of 
an undivided one-half of the land. This ended the con- 
troversy in the absence of an appeal, and the defendants 
were entitled to have the value of their improvements 
determined under the occupying claimant act. Appar- 
ently upon the taking of the appeal the proceedings were 
stayed to await the final determination of the action in 
this court. When a case is finally determined in the 
district court, or after an appeal to this court and being 
remanded to that court, defendants in such cases are 
entitled to proceed under the occupying claimant act. 
Burlington & M. R. R. Co. v. Dobson, 17 Neb. 455. 

Plaintiff also insists that the defendants are not bona 
fide purchasers of the land, and therefore are not entitled 
to the benefit of the occupying claimant act. In Page v. 
Davis, 26 Neb. 670, it was said: “Had the legislature 
intended to exclude all tax deeds and tax titles, it would 
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no doubt have done so in plain, unequivocal language. 
There would seem to be no reason why a party who makes 
valuable and lasting improvements on land under a tax 
deed should not be paid for the same, as in other cases; 
and unless the statute expressly provides that no improve- 
ments shall be paid for, the claimant will be entitled to 
compensation. There is no such restriction in the statute, 
and the law should be applied alike to all—those claiming 
under tax deeds as well as others.” 
_ The title of defendants was derived under a void sale 
for unpaid taxes, and they are entitled to the benefit of 
the act. 

For the reasons stated, the judgment of the district 
court is reversed, and the cause remanded for further 
proceedings. 


REVERSED. 


Mary Karka, ADMINISTRATRIX, APPELLEE, Vv. UNION 
Stock Yarps COMPANY, APPELLANT. 


Firep JUNE 29, 1910. No. 16,285. 


1. New Trial: Morton ror JupgMEeNT: Watver. A motion for judg- 
ment on special findings notwithstanding the general verdict, and 
one for a new trial, may be filed by the defendant at the same 
time; and the submission and decision of the former motion will 
not operate as a waiver of the latter. 


2. Negligence: QUESTIONS FoR JuRY. “If different minds may reason- 
ably draw different conclusions or inferences from the state of 
facts established by the evidence in a cause, whether such facts 
show negligence or contributory negligence is not a question 
of law for the court, but must be submitted to the jury.” Chicago, 
B. & Q. R. Co. v. Pollard, 53 Neb. 730. 


3. Railroads: Use or Streers: Lrapmiry. “A railroad company opera- 
ting a train upon a city street, used in common by it and by 
pedestrians and vehicles, may be required to take precautions 
against collisions which are not necessary when it is operating 
trains upon its own right of way.” Schwanenfeldt v. Chicago, B. 
¢€ Q. &. Co., 80 Neb. 790. 
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ApppbaL from the district court for Douglas county: 
WILLIAM A. REDICK, JuDGH. Affirmed. 


Montgomery & Hall and Frank T. Ransom, for appel- 
lant. 


8. A. Searle and J. L. Kaley, contra. 


Lerron, J. 


This is the second time this case has been before this 
court. See 78 Neb. 140. When it was here before, the 
sole point determined was that the district court erred 
in sustaining a motion for judgment for the defendant 
on the special findings of the jury notwithstanding the 
general verdict. It was held that the special findings 
were insufficient to sustain the judgment, and the judg- 
ment of the district court was reversed and the cause 
remanded for further proceedings. Prior to the order 
sustaining the motion for judgment upon the special 
findings, a motion for a new trial had been filed by the 
defendant. This motion was not ruled upon until after 
the cause had been reinanded to the district court, when 
it was overruled. The court then rendered judgment in 
favor of the plaintiff upon the general verdict, and from 
this judgment the defendant now appeals. 

Plaintiff insists that the two motions filed by the de- 
fendant, one for judgment on the special findings, the 
other for a new trial, are inconsistent, and that by asking 
the court to sustain the motion for judgment it in effect 
requested it to overrule the motion for a new trial. This 
is the view taken by the supreme court of Iowa. Niron v. 
Downey & Wolverton, 49 Ia. 166; Pieart v. Chicago, R. I. 
& P. R. Co., 82 Ia. 148; Schulte v. Chicago, UM. & St. P. 
R. Co., 124 Ta. 191. See, also, Kernan v. St. Paul City 
R. Co., 64 Minn. 312. In Luse v. Union P. R. Co., 57 
Kan. 361, a general verdict was returned in favor of tle 
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plaintiff, together with a number of special findings. The 
defendant filed a motion for judgment on the special 
findings, and also a motion for a new trial. The court 
sustained the motion for judgment, and the journal entry 
recited: “The court is of opinion that the general ver- 
dict in this cause is not sustained by sufficient evidence, 
and is contrary to the evidence; but inasmuch as the 
motion for judgment on the special findings has been 
sustained, and for that reason only, said motion for a 
new trial is overruled.” Judgment was thereon rendered 
on the special findings for defendant, but the point at 
issue here is not squarely decided. , Plaintiff insists on 
the strength of these decisions that this cause was finally 
disposed of by the trial court when it rendered judgment 
for the defendant, and that the motion for a new trial 
was overruled by implication. On the other hand, the 
defendant argues that it has a constitutional right to be 
heard in the court of last resort by appeal, under section 
24, art. I of the constitution; that it was not injured until 
the former judgment was set aside and a judgment ren- 
dered upon the general verdict, and not until its motion 
for a new trial was overruled had it any basis for an 
appeal. Its position is supported by the cases of Fisk v. 
Henarie, 15 Or. 89; Brannon v. May, 42 Ind. 93; Chicago 
& N. W. R. Co. v. Dimick, 96 Ill. 42; Atchison, T. & 8S F. 
R. Co, v. Holland, 58 Kan. 317; and Davis v. Turner, 69 
Ohio St. 101. We are convinced that with the constitu- 
tional protection to the right of appeal afforded by the 
article referred to, the views of the latter courts are to be 
preferred to those of the supreme court of Iowa, and the 
motion to dismiss the appeal, therefore, is overruled. 
Proceeding now to consider the appeal, the former 
opinion recites at length a number of allegations in the 
petition and answer, together with the special findings, so 
that it becomes unnecessary at this time to repeat the 
statement of the issues involved. The discussion, however, 
in that opinion was based upon the special findings and 
pleadings alone, and not upon the evidence in the case, 
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so that it now becomes necessary to consider further 
facts shown by the proof material to the controversy. 

The deceased had been carrying the noonday lunch to 
his sons who were working in the packing plant of Swift 
& Company in South Omaha, About noon on the day he 
was killed, he was returning eastward on the sidewalk 
on the south side of Q street in that city. Two switch 
tracks of the defendant cross this street running nearly 
north and south and almost at right angles to the strect. 
Close to the railroad tracks, and fronting north on Q 
street, is situated the two-story office building of Swift & 
Company. At this time an engine belonging tu defend- 
ant and inoving parallel to the line of the wall of the 
office building approached the crossing. At the point 
where the railroad tracks crossed the sidewalk there is a 
high, tight board fence with high gates of like nature 
across the tracks which inclose the tracks. The feuce is 
parallel to the tracks. The gates are nearly in line with 
the north line of the office building, so that when the 
gates are closed, or when engines or cars are south of 
the street line, it is impossible for them to be seen by any 
one walking along the street west of the buildings untii 
close to the tracks. The jury found by their special find- 
ing that, when Kafka reached a point five feet west ofthe 
west rail of the track on which he was injured, he could 
have seen an engine approaching on that track for a dis- 
tance of 100 feet; when he stepped upon the track the 
engine was about a foot away, and when he was within 
five feet of the west rail of the track, the engine which 
struck him was 21 feet away. These findings seem to be 
supported by the evidence, but other material facts affect- 
ing the liability of the defendant appear in the evidence 
and are settled by the general verdict. The gates, ordi- 
narily, are kept closed, but when it is necessary to take 
ears in or out of the Swift & Company inclosure they are 
opened to permit the passage of the engine and cars, The 
street at the point where the accident occurred is cov- 
ered by a viaduct for nearly its whole width. 


VoL. 87] JANUARY TERM, 1910. 335 


Kafka y. Union Stock Yards Co, 


The witnesses for the plaintiff testify in substance 
that the accident occurred a few minutes after noon, and 
that there were 100 or more people upon the street close 
to the crossing at the time; that there are from 900 to 
1200 employees working at Swift’s; that they stop for din- 
ner at 12 o’clock, and ordinarily there are a large number 
of people passing between 12 o’clock and half past 12 
directly in front of the office building where the tracks 
cross Q street; that on account of the passage of cars and 
wagons over the viaduct there is often a great deal of 
noise. at that point; that there was no flagman at the 
crossing; that cars pass over this viaduct every five min- 
utes; that the street in front of the office is paved with 
cobblestones. 

Mr. Houlabeck testifies for plaintiff that on the 21st of 
February, 1908, he was working for Swift & Company; 
that when he first saw Kafka on that day he was going 
east 15 feet from the corner; that he left the sidewalk 
about 4 feet from the office building at the gatepost and 
walked across the street northeast toward a stairway 
which ascends to the top of the viaduct; that, as he 
walked, some one called to him and he stopped and 
turned around; that when they called to him he turned 
toward the north, and faced west when the engine struck 
him; that Kafka looked around before he got onto the 
tracks; that when he was about 2 or 3 feet from the track 
on the west side the engine that struck him was on the 
west track running at the rate of about 12 miles an 
hour; that the gate next to the building over the foot- 
path was closed; that there was no watchman or flagman 
there; that at the time Kafka was struck there was a 
street car passing over the viaduct, and that there was a 
loud roar and rumbling noise under the viaduct at that 
time on account of this; that he could not say whether a 
bell was ringing, on account of the noise; that Kafka was 
about 7 feet from the building at the time he was struck, 
just off the walk and only about 4 feet from the opening; 
that he was pushed along after he fell for about 12 feet; 
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that the fence obscures the view, and that the railroad 
track at the south curves in toward the building. On 
cross-examination he says that it was only a few seconds 
after he saw him until the engine struck him; that he was 
about 70 or 80 feet from Kafka when he first saw him, 
and was walking toward him until he was struck. He 
also testifies that the engine was about 20 to 25 feet from 
Kafka just before he got to the rail. Mr. Swatek testifies 
that he saw Kafka when they were taking him out from 
under the engine, and that just before the injury there 
were about 100 people on the street in the neighborhood 
of the crossing at that time. Kafka’s daughter testifies 
that he was continuously employed, and that he earned 
from $1.75 to $2 a day; that he was a strong man in good 
health, and was a hard working, industrious man. The 
testimony of a number of witnesses for the defendant is 
largely devoted to showing the spot were Kafka was 
struck, and the distance that an engine could be seen to 
the south from that point. : 

The special findings of fact as to the latter point seem 
to have been based upon this evidence. This renders it 
unnecessary to consider the same in detail. But there 
are other facts worthy of note in the testimony of defend- 
ant’s witnesses. The fireman testifies that the engine was 
going about 6 miles au liour and was about even with the 
gate when he first saw Kafka; that he was about 6 or 7 
feet from the west rail of the track and about 26 or 27 
feet north of the offive building; that the engine bell was 
ringing automatieally; the whistle was blown when the 
engine was 38 car lengths from the crossing; that Kafka 
was going east with his head down, and that Kafka could 
have seen the engine if he had looked, but he never raised 
his head; that the envine started about 180 feet back of 
the gate. The pilot beam was about even with the gate 
when he first saw Kafka; that the window between him 
and Kafka was wide open; that he could have seen Kafka 
sooner, but the fence was between them, and that as soon 
as Kafka got beyond the fence he saw him. 
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The engineer testifies that the cab was about even with 
the gate when he got the sign from the fireman to stop, 
and that the engine stopped in about 6 feet; that he did 
not see Kafka till they took him out. He was asked 
whether he did not say in the presence of one Koutski 
that the engine was going at the rate of 12 to 15 miles an 
hour, but denies that he did so. He also testifies that 
Kafka was picked up about 25 feet north of the gate. 

Mr. Harris, a timekeeper for Swift & Company, was 
under the viaduct 8 or 10 feet north of the gate into the 
the Swift plant, which is about 40 feet west of the cross- 
ing. He was facing south and Kafka passed by him go- 
ing east. The witness says he walked probably 40 feet 
from where he stood and was struck by the engine; that 
he hollowed at him when he was about 5 or 8 fect from 
the track; that Kafka did not look up when he hollowed; 
that he was 15 to 18 feet north of the office building at 
the time before he stepped on the track, and was about 
along the south edge of the viaduct. The witness knew 
the engine was in the inclosure, heard it coming, and saw 
it as it came opposite the gate. “Q. Now, then, how far 
had Kafka gone? In other words, how far was Kafka 
from the rail when you saw the nose of the engine in Q 
street? A. Well, I guess a step would be about all he 
would take; I don’t know that I could state just how far 
he had gone.” He testifies further that he shouted two 
or three times; that he could not state what track it was 
that Kafka was struck on, and that he was under the im- 
pression he was on the second track. 

Mr. Stewart, a switchman, was in front of the main 
entrance to the Swift.plant standing beside Mr. Harris. 
He testifies that when he saw Kafka he was near the mid- 
dle of the street, walking across the track with his hands 
in his pockets and his head down. Kafka was from 4 to 
6 feet from the west rail of the track when Harris 
shouted, the engine was just coming through the gate, 
and Kafka was about 15 feet north of the gate. This 
witness also says that he cannot say whether Kafka 

25 
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was on the west track or the east track when he was 
struck; that when the engine was coming and Mr. Harris 
called he took about 2 or 3 steps, turned and threw up 
his hands just as the footboard struck him. Other wit- 
nesses for defendant testify that Kafka was about 4 or 
d feet from the track when tle shouts were given; that he 
did not look up or pay any attention before he was 
struck. The impression of several of these witnesses is 
that he was on the east track when he was struck. This 
is not material, except to show how easily honest wit- 
nesses nay be mistaken as to a fact when observed from 
a comparatively short distance and in a moment of ex- 
citement. On rebuttal Mr. Koutski testified that the en- 
gineer told him the engine was going 12 to 15 miles an 
hour when he received the signal to stop. 

It will be seen that as to the speed of the engine, the 
place where Kafka was struck, and whether or not Kafka 
looked before he crossed the tracks, there is a conflict in 
the evidence. 

We find in the reply brief of defendant what purports 
to be a copy of the opinion of Hon. W. A. Redick, judge 
of the district court, in overruling the motion for a new 
trial, a portion of which seems so apposite that we adopt 
the language quoted: 

“The first question is as to the negligence of defendant; 
Two witnesses for defendant swore the engine was going 
6 miles an hour, a witness for plaintiff said 12 miles, and 
another witness swore that one of defendant’s witnesses 
had stated on one occasion that the rate of speed was 12 
miles an hour. In this state of the record there is suffi- . 
cient evidence to warrant a finding either way, and in 
support of the verdict we must assume the jury found the 
higher rate. It was for the jury to say whether or not, 
under all the circumstances, such rate was negligence. 
No other charge of negligence is sustained. 

“The next question is whether or not plaintiffs negli- 
gence, if any, contributed to the accident. Defendant 
claims that plaintiff walked upon the track with his head 
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down and without looking to see whether an engine or 
train was near—and without listening, but it is altogether 
probable that he might not hear the engine and signals 
by reason of the noises made on the viaduct, and other 
engines or trains passing along. On the question of look- 
ing, at least four witnesses for defendant testified that 
they saw Kafka approach the track; that his head was 
down and they did not see him look in either direction 
until some one yelled and he looked up and back, and at 
this instant was struck by the engine, 

“The plaintiff produced one witness, Houlabeck, who 
first testified that Kafka walked right up to the track 
until somebody yelled, when he looked up and was imme- 
diately struck by the engine; later on, however, he stated 
that ‘he glanced toward the fence and then started off’— 
‘he looked around just as he got about 2 or 3 feet from the 
track.’ ‘Just took a look and started across the track.’ 
The witness, Houlabeck, was discredited later on, and if 
this question is one of law I would have little difficulty 
in finding for defendant on the great preponderance and 
weight of the evidence in its favor; but before it becomes 
a question of law, all reasonable men must agree. Two 
of defendant’s witnesses said Kafka did not turn his head 
until some one hollored; that he paid no attention to the 
holloring at first when he was 4 to 6 feet from the track, 
nor until he was right on the track. Some of these wit- 
nesses were back of Kafka 25 to 40 feet and appreciated 
his danger, although their position was not nearly as 
favorable for seeing or hearing the engine as was Kafka’s. 

“T can scarcely conceive of a stronger case of defend- 
ant sustaining the burden of proof than this; the plain- 
tiffs whole case in this issue depending alone upon the 
unsatisfactory evidence of Houlabeck. But, notwith- 
standing the impeachment of Houlabeck, he may have 
told the truth in this instance. It is possible that defend- 
ant’s witnesses did not observe Kafka glance toward the 
fence. They were behind him quite a distance. They are 
testifying to a negative. They say he did not turn his 
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head; and while they were in position to see, he might 
have done so and they not have observed it or remem- 
bered it; while the evidence of Houlabeck is positive and 
for that feason stronger. The evidence of one credible 
witness that he saw a certain thing happen is much 
stronger than that of several witnesses that they did not 
see it happen, when the event under investigation is the 
conduct of a third person, and the witnesses ‘Speak only 
from observation and memory.” 

The judge continued that he was unable to distinguish 
this case from Chicago, B. & Q. R. Co. v. Yost, 56 Neb. 
439. We think the distinction is clear. Yost was a 
trackman working on the railroad. With full knowledge 
of the fact that trains and engines were frequently pass- 
ing each way upon the main track, he carelessly stepped 
close to it in full view of a passing engine and was in- 
jured. The negligence of the railroad company in the 
Yost case was not clear, while that of Yost was apparent. 
He was not walking in a busy street of a populous city 
where the care required of the railroad company is com- 
mensurate with the danger to the public. In this case a 
crowd of people were passing at the busiest hour of the 
day, the noise of the approaching engine was apparently 
drowned by the rumbling of a street car on the viaduct 
overhead. In that case the place where the accident oc- 
curred was at a point where no one had a right to go ex- 
cept employees of the railroad company, and the risk of 
accidents arising from the ordinary operation of trains 
was open and obvious. In this case the accident occurred 

_upon a switch track in a crowded street where Kafka had 
a right to pass, and where the defendant was bound to 
use special care for the safety of foot passengers. 

In this case, too, the engine approached from behind 
obstructions, and while a person close to the track could 
have seen it for 100 feet, the special findings establish 
the fact that when Kafka was within 2 steps of the track - 
and only 4 feet from a point where the projecting foot- 
board of the switch engine would reach, though he might 
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have seen an engine at a distance 100 feet south, the en- 
gine was in fact only 21 feet away. If the engine was 
running 12 miles an hour, this distance was traversed in 
a little more than a second. The jury found that the en- 
gine went 20 feet after Kafka was within 5 feet of the 
track before it struck him, hence they must have been 
convinced that it was going about 12 miles an hour. 
Considering the time and the place, the crowded street, 
the noise of traffic overhead, the obstructing building, and 
the inclosed tracks, the defendant was held to a very high 
degree of care, and the deceased had the right to believe 
that this would be exercised. On his part he was held to 
the exercise of that care which an ordinarily prudent per- 
son should exercise when crossing switch tracks in a 
public street under like circumstances, and whether he so 
acted or not is for the jury where the evidence conflicts. 
The jury believed Houlabeck’s story that Kafka was in 
the exercise of due care, and we would not be justified in 
setting aside their verdict, in view of the gross negligence 
of defendant in switching in such a place, at such a time, 
at the rate of 12 miles an hour, or even at the rate of 6 
miles an hour, without other precautions than those taken 
for the safety of the crowds. 

Many cases have been cited by defendant’s counsel as 
to the duty of persons crossing a railroad to look and 
listen, but many of them are not applicable in a case 
where the tracks are switch tracks from a private in- 
closure crossing a public street. We adhere to the view 
that, “if different minds may reasonably draw different 
conclusions or inferences from the state of facts estab- 
lished by the evidence in a cause, whether such facts show 
negligence or contributory negligence is not a question of 
law for the court, but must be submitted to the jury. 
Omaha Street R. Co. v. Loehneisen, 40 Neb. 37, followed.” 
Chicago, B. & Q. R. Oo, v. Pollard, 53 Neb. 730. Shirley 
v. City of Minden, 84 Neb. 544; Hair v. Chicago, B. & Q. 
R. Co., 84 Neb. 398; Crabtree v. Missouri P. R. Co., 86 
Neb. 33. We, also, adhere to the rule that “a railroad com- 
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pany operating a train upon a city street, used in common 
by it and by pedestrians and vehicles, may be required to 
take precautions against collisions which are not neces- 
sary when it is operating trains upon its own right of way.” ° 
Schacanenfeldt v. Chicago, B. & Q. BR. Co., 80 Neb. 790. 

It is contended that the damages are excessive. But it 
is sinown that there are three minor children, and that 
Kafka was frugal and industrious, and devoted his earn- 
ings to the support of his family. He was 52 years of 
age, usually earning $1.75 a day, and apparently in good 
health. We think a judgment of $38,380 not excessive 
under these conditions. 

The case seems to have been tried with painstaking 
care, and the instructions fairly present the issues. We 
find no error in the record prejudicial to the defendant, 
and are all of the opinion that the judgment of the dis- 
trict court should be 
AFFIRMED. 


CHARLES H. BALLINGER, APPELLEE, V. OSMYN S. KINNEY, 
APPELLANT. 


Frrep June 29, 1910. No. 16,066. 


. Easements: Osstructing RIGHT or Way: InguNcTION. An action 
will lie at the suit of the owner of a right of way over the de- 
fendant’s land to enjoin the latter from permanently obstructing 
such way. 

APPURTENANT AND IN GROSS: PRESUMPTION. It will not be 

presumed that the grant of an easement is in gross when the 

right can fairly be construed as appurtenant to some other estate. 

RicHtT or Way: Passes spy DEED. Title to a right of way 

appurtenant to a tract of land will pass as an incident to a deed 

for the dominant estate containing no reference to appurtenances. 


~ 


: OBSTRUCTIONS: EXTINGUISHMENT oF RIGHT. Where 
an easement is created by an unambiguous written instrument, 
the estate conveyed thereby will not be cut down by the failure 
for six years of the owner thereof to compel the proprietor of the 
servient estate to remove permanent obstructions maintained by 
him upon the way in violation of the rights of the owner of the 
dominant estate. 


Vow. 87] JANUARY TERM, 1910. 3438 


Ballinger v. Kinney. 


ApppAL from the district court for Dawson county: 
Bruno O. Hosreriur, Jupen. Affirmed. 


John H. Itnderman and F. A. Cook, for appellant. 
George C. Gillan and Warrington & Stewart, contra. 


Roor, J. 


This is an action to enjoin the defendant from obstruct- 
ing a right of way which the plaintiff asserts over the 
defendant’s real estate. The plaintiff prevailed, and the 
defendant appeals. , 

The plaintiff alleges in his petition that in 1902 one 
James, the owner of the south 49 feet of lots 7 and 8 in 
block 45 in the village of Lexington, sold the south 24) 
feet thereof to the defendant, subject to a contract be- 
tween said parties which is set out at length in the peti- 
tion. By its terms the north wall of a brick building 
upon the tract conveyed by. James became a party wall. 
The contract further provides: “That the said O. S. Kin- 
ney shall have the right to erect and maintain a coal shed, 
not exceeding six by six feet, on the east end of the tract 
owned by said James as aforesaid; and that the said 
James shall have the right of way of egress and ingress, 
jointly with the said O. S. Kinney, over the east seven 
feet of the tract owned by said Kinney as aforesaid.” 
The parties further agree that the contract “shall remain 
in full force, and binding upon the parties hereto, and 
their successors in title, until * * * canceled or modi- 
fied by mutual consent of such parties, or their succes- 
sors, expressed in writing and duly signed and acknowl- 
edged as required by deeds to real estate.” The plaintiff 
further charges that he purchased the north fraction of 
the south 49 feet of said lots in 1906, and thereby suc- 
ceeded to the easement vested in his grantor; that the de 
fendant has converted said strip of land into a room for 
the manufacture of ice cream, and obstructs said path 
by maintaining thereon a gasoline engine, an ice cream 
freezer and other obstacles, so that it “has become useless 
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to plaintiff and his tenants, and has thus practically ex- 
cluded the plaintiff and his tenants from passing over 
said right of way,” etc.. The prayer is for equitable relief 
and an injunction. The defendant, among other things, 
in his answer expressly denies “that the plaintiff has any 
interest in, claim to, or right of egress and ingress over 
the seven feet of ground mentioned in the petition.” 

1, The defendant contends that the facts stated in the 
petition are not sufficient to constitute a cause of action 
in the plaintiff’s favor, for the reason that the plaintiff 
does not allege the use of the way is necessary for the trans- 
action of the business conducted in his building, or that 
he has been excluded from the way, or that the contract 
creating the easement is still in force. There is no pre- 
sumption that the contract has been canceled, and the 
petition does charge the defendant with permanently oh- 
structing a considerable part of the way. While the 
pleader does not state that the plaintiff has been irrep- 
arably injured by the defendant’s acts, the allegations in 
the petition are sufficient to bring the plaintiff within the 
protection of the rule announced in Agnew v. City of 
Pawnee City, 79 Neb. 603. Furthermore, the defendant 
in his answer specifically denies the plaintiff's estate of 
an easement, and the plaintiff is entitled to have his title 
thereto quieted and confirmed if any such right exists. 

2. It is further argued that the plaintiff did not suc- 
ceed to James’ right of way; that the contract is ambig- 
uous, and the defendant and James by their acts con- 
strued the contract so as to give the defendant a right to 
maintain his engine, freezer, ice box and other obstruc- 
tions in their present situation. The contract does not 
contain the word “heirs,” but it does create in each party 
and his successor in title an cascment in the lands of the 
other, and technical words are unnecessary to create an 
estate of inheritance in lands in Nebraska. Comp. St. 
1909, ch. 73, see. 49. 

It is true, as suggested by counsel for the defendant, 
that no reference is made to appurtenances in the deed 
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from James to the plaintiff. The contract, however, does 
not create an easement in gross, but one that may be en- 
joyed solely in connection with other real estate.. Under 
these circumstances the easement should be considered 
appurtenant to that land. The easement, being appur- 
tenant, passed by James’ deed to the plaintiff notwith- 
standing said instrument contains no reference thereto. 
Smith v. Garbe, 86 Neb. 91. We are unable to agree with 
the defendant in his contention that the contract is am- 
biguous. The agreement is that the parties shall jointly 
have the right of way for ingress and egress over the east 
seven feet of the tract conveyed to the defendant. The 
testimony discloses that the defendant purchased his real 
estate and granted the easement in 1902. At that time a 
brick building covered all of the tract except that part 
subjected to the right of way. ‘The parcel of land to 
which James retained title was then vacant, but subse- 
quently a building, planned for a business house, con- 
structed upon the greater part of that real estate, was 
occupied by James for a time as a hardware store, and is 
still devoted to that purpose by the plaintifi’s tenant. The 
defendant shortly after purchasing his building took pos- 
session and still occupies a considerable part of the way 
in dispute except a strip about 18 inches wide extending 
the length thereof; he maintains a wall along the south 
end of the way, and the door by which entrance may be 
secured thereto cannot be opened from the outside. The 
litigants before this suit was commenced did not confer 
at length concerning the situation, but the defendant ad- 
mi:s the plaintiff stated his tenant complained and de- 
sired the way opened, to which the defendant made no 
answer. The defendant testifies that, unless compelled 
to, he will not remove any obstruction from the way. The 
plaintiffs tenant does not use the way for transporting 
merchandise to his store, but occasionally travels the 
path on foot. The obstructions were in their present posi- 
tion at the time the plaintiff purchased his property and 
the evidence tends to prove that James made no com- 
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plaint on that score. The contract creating the easement 
is evidenced by an unambiguous written instrument re- 
corded in the office of the register of deeds. It is our 
opinion that James’ failure to oust the defendant from 
his unlawful use of the way did not extinguish that ease- 
ment or narrow the plain meaning of the language used 
by James and Kinney to define the extent of their re- 
spective grants. 

The evidence and the law sustain the decree of the dis- 
trict court, and itis . 

AFFIRMED. 
SEDGWICK, J., dissenting. 


The real matter in dispute between these parties is 
whether the defendant must leave the whole 7 feet open 
for plaintiff's “ingress and egress,” or may make such 
use of this part of his property as will not prevent plain- 
tiff’s “ingress and egress.” This requires a construction 
of the contract as to what sort of ingress and egress was 
intended by the parties. The majority opinion does not 
discuss this question, and so the real controversy is ig- 
nored, By the decree complained of “the defendant and 
all persons claiming under him be, and are hereby, per- 
petually enjoined from maintaining on said east 7 feet of 
said tract owned by him any obstruction or obstructions 
that will in any manner interfere with or prevent the plain- 
tiff or his tenants from the use of the whole said 7 feet, 
*“ * * asa right of way.” Thus the contract is con- 
strued to mean that this 7-foot strip shall be devoted 
wholly to ingress and egress by the respective parties, one 
party having no more right to this part of the real estate 
than the other, virtually making them owners and ten- 
ants in common of the said 7-foot strip. It is said there 
is no ambiguity in the contract. This is the clear and 
undoubted meaning. Nevertheless, it was said in the 
opinion that “the obstructions were in their present posi- 
tion at the time the plaintiff purchased his property and 
the evidence tends to prove that James made no complaint 
on that score.” In 1902 James was the owner of both 
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tracts and also the store building on the south tract, 
and at the east end of said store building was the 7-foot 
strip. James then sold the south tract and store build- 
ing to Kinney, and retained the north tract and also by 
the contract reserved the right of “egress and ingress.” 
Jaines had before that time inclosed the south end of the 
7-foot strip which opens upon the street and placed a door 
in said inclosure for “ingress and egress.” He had been 
using this doorway for ingress and egress to the back 
part of the store building which he then sold to Kinney. 
It was and is in the interest of both parties that the en- 
trance to this passageway should be controlled from the 
inside, as it admits persons to the stores of both parties 
alike. He did not in the transfer to Kinney reserve the 
whole 7 feet for ingress and egress. He reserved only a 
right of way over the east 7 feet for that purpose. The 
right of ingress and egress alone was reserved and that 
was limited to the east 7 feet. 

This action was begun on the 14th day of May, 1908. 
James sold this property to Kinney on the 2d day of Feb- 
ruary, 1902. For more than six years these parties have 
by their actions construed this contract to reserve to 
James and his grantees the right of ingress and egress, 
and nothing more. This I think was the necessary con- 
struction of the plain language. James built a hardware 
store on the tract retained by him soon after he sold to 
Kinney. By the terms of the contract the parties are to 
have equal joint right of ingress and egress, but they have 
no joint right in the property except the right to pass 
through it. Subject to this right to pass through the 
property, the land belongs to defendant, and he has all 
the beneficial interest and use of it that does not inter- 
fere with the plaintiffs right of ingress and egress. 
Under this injunction he must remove the inclosure at 
the south end and keep everything off from this land, so 
that the plaintiff can not only have ingress and egress 
thereon, but can go over any part as he may desire. There 
must be nothing there, no use of the land, that will “in 
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any manner interfere with or prevent” the plaintiff to 
pass along the east or center part, if he should tire of 
passing on the west part. If the agreement is unambigu- 
ous, a8 stated in the majority opinion, its plain meaning 
is, as above stated, that James and his grantees shall con- 
tinue to have the right to pass over this land as he could 
by the passage which he had constructed for that pur- 
pose, and was used for that purpose when he sold to 
Kinney. 

It is not a question whether James or his grantees could 
oust the defendant “from his unlawful use of the way,” 
which seems to be the point decided in the opinion. The 
question is: What is the lawful use provided by the con- 
tract that the plaintiff and defendant are respectively 
authorized to make? It-is said in the opinion that “the 
defendant admits the plaintiff stated his tenant com- 
plained and desired the way opened to which the defend- 
ant made no answer.” The record shows that the tenant 
himself was upon the witness-stand and stated under oath 
that he had never complained to the defendant in regard 
to obstructions in the right of way, and when questioned 
he refused to say that he had any further use of a passage- 
way on this land than was already accorded him. There 
is nothing in the contract from which to determine for 
what purpose it was intended the plaintiff should use this 
right of ingress and egress. The real intention and mean- 
ing of the contract therefore in this regard should be 
determined from the circumstances and the practical con 
struction, if any, that the parties put upon the contract 
by their conduct after it was entered into. In these re- 
spects the petition is deficient, and the evidence is not as 
satisfactory as it might be. In construing this contract 
to ascertain the real meaning of the parties thereto we 
must take into consideration the circumstances and con- 
ditions existing at that time and the practical construc- 
tion that the parties have put upon the contract in the 
succeeding vears. It was of course understood between 
the parties at that time what sort of business would be 
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transacted in the north building. This contract was 
made with reference to that understanding. There is no 
direct evidence as to what that understanding was, but 
the fact is that James built a hardware store thereon and 
he and his tenants have used it ever since for that pur- 
pose. These parties have put a practical construction for 
nix years upon their contract, and now it is attempted to 
compel Kinney to remove this entry way at the south end 
of the 7-foot strip and to abandon the whole 7-foot strip 
to the use of Ballinger, without any evidence showing 
that Ballinger has any need of it or even desired it, ex- 
cept for the purpose of demanding the “pound of flesh.” 


VILLAGH OF DopGh, APPHLLER, V. WALTER A. GUIDINGER, 
APPELLANT, 
Frirzep June 29, 1910. No. 16,094. 


Occupation Tax: Pracricine Menicrne. Village trustees may for the 
purpose of raising revenue lawfully enact an ordinance levying 
a tax upon the occupation of practicing medicine within the vil. 
lage limits. 


AppnaL from the district court for Dodge county: 
ConRAD HOLLENBECK, JUDGE. Affirmed. 


Allen Johnson, for appellant. 
F. W. Button, contra. 


Roor, J. : 

This is an action to recover judgment for an occupation 
tax. The plaintiff prevailed, and the defendant appeals. 

1. The defendant succinctly states the issue: “The 
question involved in this case is simply whether or not 
villages in Nebraska may legally lay and collect a tax on 
the vocation of a physician.” The plaintiff is authorized by 
section 8920, Ann. St. 1909, “to raise revenue by levying 
and collecting a license tax on any occupation or busi- 
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ness within the limits of the city or village, and regulate 
the same by ordinance.” Similar statutes have been ap- 
proved by this court. Western Union Telegraph Co. v. 
City of Fremont, 39 Neb. 692, and cases there cited. 

The defendant contends that practicing medicine is 
neither a business nor an occupation, but a profession; 
that, since the statute and the ordinance are silent con- 
cerning professions, the tax sought to be collected is void. 
The word “oecupation” is a generic term. Schuchardt vw. 
People, 99 Ill. 501. An occupation is “that to which 
one’s time and attention are habitually devoted; habitual 
or stated employment; vocation; calling; trade; business.” 
(‘entury Dictionary. And a vocation is defined in the same 
dictionary as “employment; occupation; avocation; call- 
ing; business; trade; including professions as well as 
mechanical occupations.” In Thesaurus (March) Dic- 
tionary of the English Language the word “profession” is 
defined as “the occupation, if not agricultural, mechanical, 
or the like, which one follows.” See, also, Webster's Dic- 
tionary. In our opinion a physician practicing medicine 
as a business is engaged in an occupation within the mean- 
ivg of the statute, and the plaintiff under the legislative 
grant of authority had power to levy and collect a tax 
upon the defendant’s occupation or business. Lent v. 
Portland, 42 Or. 488. 

2. The defendant argues that the plaintiff may only 
license such vocations as it may regulate in the exercise 
of the police power, and that the practice of medicine is 
not subject to such regulations. The statute authorizes 
the imposition of occupation taxes for the purpose of rais- 
ing revenue. The taxing power, therefore, is the source 
of the plaintifi’s authority to demand from the defendant 
the tax in question. The power of the legislature to raise 
revenue by levying a license tax upon occupations is elab- 
orately discussed and definitely determined in Rosenbloom 
v. State, 64 Neb. 342. See, also, State v. Boyd, 63 Neb. 
829. The question is no longer an open one in this state. 
The ordinance imposes a uniform tax upon the occupa- 
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tion of practicing medicine in the village of Dodge. There 
is no suggestion that the amount is excessive, nor would 
the record support that contention if made. 
There is no error in the record, and the judgment of the 
district court is 
AFFIRMED. 


State BANK OF CHICAGO, APPELLED, V. First NATIONAL 
BANK OF OMAHA, APPELLANT, 


Finep JUNE 29, 1910. No. 16,097. 


1. Banks and Banking: Forcrep DRAFT: PAYMENT: Recovery. Where 
the payee of an unaccepted draft to which the drawer’s name has 
been forged, and purporting to have been drawn by a bank in 
South Dakota upon a bank in Illinois, indorses the instrument 
generally and sells it for its face value to a Nebraska banker with 

* whom the payee is acquainted, the drawee, after paying the bill, 
cannot recover back the meney unless it pleads and proves that 
the holder was negligent in purchasing the instrument, or in 
{ndorsing it, or withheld from the drawee at the time the bill 
was paid some information or grounds for suspicion within his 
knowledge concerning the genuineness of the bill. : 


2. 


‘ Duty of PURCHASER. In such a case the cashing 
bank, if it acted in good faith in the transaction, is not required, 
in order to acquit itself of a charge of negligence in purchasing 
the bill, to prove that before such purchase it inquired of the 
drawer whether the instrument was genuine, or communicated 
with the drawee to learn whether the bill would be accepted. 


3. $3 : InporseMEnT. Where such a draft, by reason of 
the payee’s indorsement, is negotiable by delivery, an indorse- 
ment by the holder is not a warranty to the drawee that the 
drawer’s signature is genuine. 


APPEAL from the district court for Douglas county: 
Grorch A. Day, JupGE. Reversed. 


Isaac E. Congdon, for appellant. 


Myron Learned, contra. 
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Root, J. 


This is an action by the drawee of a forged draft 
to recover from a holder thereof money paid to satisfy 
that instrument. The plaintiff prevailed upon the de- 
fendant’s demurrer to the petition. The defendant ap- 
peals. 

The plaintiff alleges in its petition that the defendant, 
through its agent, the Continental National Bank of Chi- 
cago, on November 29, 1907, caused to be presented to the 
plaintiff through the Chicago clearing house a certain 
draft of which the following is a copy: “S800. The Ger- 
man Bank. No. 9638. Eureka, South Dakota, Nov. 28, 
1907. Pay to the order of Chas. Viterna, $800.00, eight 
hundred dollars. E. Moog, A. Cashier. To the State Bank 
of Chicago, Chicago, Ill.” The instrument was indorsed: 
“Chas. Viterna.” “Pay to the order of Continental Na- 
tional Bank, Chicago, Tl, First National Bank, Omaha, 
Neb. L. L. Kountze, Cashier.” The plaintiff further al- 
leges that, believing the instrument to be the genuine 
draft of said IE. Moog, it accepted the same and paid it to 
the defendant through the Continental National Bank; 
“that the defendant, prior to the presentation, acceptance 
and payment of said draft as hereinbefore alleged, paid 
to Charles Viterna named in said draft as payee, knowing 
him to be said Viterna, eight hundred dollars (8800.00), 
the amount named in said draft, without any knowledge 
or information as to whether said draft would be accepted 
.or paid by the plaintiff, and without taking any steps to 
ascertain whether or not said draft was a genuine draft of 
the above’ named E. Moog, assistant cashier of the Ger- 
man Bank of Eureka, South Dakota.” The plaintiff also 
alleges the draft was forged, but its true character did not 
become known until December 12, 1907. Immediately 
thereafter the plaintiff advised the defendant of said fact 
and demanded repayment of the $800, which demand was 
refused. Counsel for the respective litigants stated at 
the bar that the negotiable instrument statute does not 
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control this cause, and we shall treat their statement as 
correct for the purposes of this case. 

The great weight of authority sustains the proposition 
that, as between the drawee and a good faith holder of a 
draft, the drawee bank is to be deemed the place of final 
settlement, where all prior mistakes and forgeries shall 
be corrected and settled once for all; and, if not noticed 
and payment is made, the money cannot be recovered 
back. Price v. Neal, 3 Bur. (Eng.) 1854; Germania Bank 
v. Boutell, 60 Minn. 189. The cases are annotated in a 
note to First Nat. Bank v. Bank of Wyadmere, 10 L. R. 
A. n. s. 49 (15 N. Dak. 299). Courts and text-writers 
generally recognize that the preponderance of authority 
is in favor of the rule, but it seems to conflict with a 
well-established principle of law that money paid by mis- 
take may be recovered back, and bas not been accepted 
without qualification by all of the American courts. North 
Dakota refuses to follow Price v. Neal, supra, and has 
held that the principles of equity should control a trans- 
action between the drawee and a holder of a forged check 
or draft. First Nat. Bank v. Bank of Wyndmere, supra, ° 
The position assumed by North Dakota is in harmony 
with suggestions made by many text-writers, but, so far 
as we are advised, is not sustained by the opinion of any 
other court. Intermediate the cases adhering to the an- 
cient rule and /°irst Nat. Bank v. Bank of Wyndimere, one 
may find cases qualifying the broad rule promulgated in 
Price v. Neal, supra. 

The Massachusetts supreme court hold that the failure 
of the drawee to detect the forgery at the time the draft 
is presented and paid will not preclude it from recovering 
the money from a holder “who took the check under cir- 
cumstances of suspicion without proper precaution, or 
whose conduct has been such as to misiead the drawee or 
induce him to pay the check without the usual security 
against fraud.” First Nat. Bunk v. First Nat. Bank, 151 
Mass. 280. In the cited case the cashing bank received a 
check from an unknown person payable to bearer, and 

26 
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without requiring him to identify himself, although there 
was a local custom requiring identification in such cases. 
It was held that the negligence of the cashing bank lulled 
the drawee into a false sense of security and the latter 
could recover back the money paid. In National Bank 
of North America v. Bangs, 106 Mass. 441, the court hold 
the drawee should be permitted to recover if the party 
receiving the money in any manner contributed to the suc- 
cess of the fraud, or to the mistake of fact under which the 
payment was made. 

The plaintiff relies upon our decision in First Nat. 
Bank of Orlcans v. State Bank of Alma, 22 Neb. 769. That 
case was decided upon a statement of facts to the effect 
that B. R. Claypool maintained a deposit in each of said 
banks. A stranger presented to the Orleans bank a check 
upon the Alma bank bearing the name of Claypool as 
drawer, and payable to A. J. Gype, or bearer. The Or- 
leans cashier compared the signature to the check with 
Claypool’s genuine signature upon the bank’s book, and, 
without requiring the holder to identify himself or to ac- 
count for the manner in which he secured possession of 
the check, paid it. In due course, through a bank wherein 
the litigants each maintained a deposit, the check was 
paid and charged to the account of the Alma bank, and 
later was delivered to Claypool, who denounced the in- 
strument as a forgery. We held the drawee should re- 
cover the money paid. Some remarks in the argument of 
our late chief justice, taken apart from the facts in the 
ease, lend color to the plaintiffs argument in the in- 
stant one. At the bar it was argued that, since the check 
on the Alma bank was payable to bearer, identification of 
the holder was an immaterial fact, and the entire argu- 
ment in the opinion should be considered with relation to 
the obligation of the cashing bank to ascertain at its peril 
that the check was a genuine instrument. The principle 
underlying the opinion is that the cashing bank was neg- 
ligent in not availing itself of all means at its command 
to ascertain whether the check was genuine. Business 
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men and courts alike recognize that ordinary prudence 
forbids the purchase of a check from a stranger, regard- 
less of whether the paper was payable to order or bearer. 
The instrument considered in the Alma case was an or- 
dinary check, not designed for circulation, but for im- 
mediate presentment. First Nat. Bank v. Miller, 37 Neb. 
500. As stated by Judge MAXWELL, the Alma bank did 
not know but that Claypool had been present when the 
check was presented by the holder to the Orleans bunk, 
and, had the cashing bank made inquiries concerning the 
identity of the holder or the manner in which he became 
possessed of the instrument, the probabilities are he would 
not have withstood the ordeal, but the fraud would 
have been discovered. In Germania Bank v. Boutell, 
supra, the duty of the cashing bank to require the holder 
to identify himself is recognized. The rule stated in the 
Orleans case has been adopted in Massachusetts; in Peo- 
ple’s Bank v. Franklin Bank, 88 Tenn. 299; Canadian 
Bank of Commerce v. Bingham, 30 Wash. 484, 60 L. R. A. 
955, and has been recognized in First Nat. Bank v. 
Marshalltown State Bank, 107 Ia. 327. 

In Ellis & Morton v. Ohio Life Ins. & Trust Co., 4 Ohio 
St. 628, a local custom obtained among the banks of Cin- 
cinnati requiring the cashing bank, before purchasing a 
check presented by a stranger and drawn upon another 
bank, to make careful inquiry concerning his identity, 
and to ascertain whether the paper was genuine and the 
holder was the owner thereof. The opinion turns upon 
the holder’s negligence in failing to comply with this 
local custom. 

In the case at bar, Viterna was payee of the forged 
draft, and was known to the defendant at the time it pur- 
chased the bill. The draft purports to be a foreign bill 
of exchange, an instrument that for many purposes is in- 
tended to circulate as money for a limited period of time; 
the forgery consisted in forging the name of the drawer, 
and not in raising the amount of a genuine bill, and the 
dyawer maintains its place of business in a neighboring 
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state. The plaintiff does not plead that any suspicious 
circumstances surrounded the purchase of the bill by the 
defendant, that Viterna was not a man of fair character 
or so situated that the possession and presentation by 
him of a draft for $800 would excite suspicion in the mind 
of any prudent banker, nor does the plaintiff charge that 
at any time prior to the presentation of said instrument 
the defendant acquired any knowledge or entertained a 
suspicion concerning the forgery which it withheld from 
the plaintiff. The plaintiff does charge that the defendant 
did not take any steps to ascertain whether the draft was 
genuine or would be paid, but tie statement, adinitted by 
the demurrer to be true, must be taken into consideration 
in connection with the fact that the drawer was in South 
Dakota, the drawee in Chicago, and the payee was known 
to the defendant, a resident of Nebraska. It is not 
pleaded there was an agreement between the litigants 
that drafts drawn on each other should not be cashed if 
presented for sale by a payce known to the cashing bank 
unless it first made inquiry concerning the instrument, or 
that any such custom obtained in Omaha or Chicago, or 
that the defendant had any means at hand whereby it 
could have ascertained the genuineness of Moug's sig- 
nature. In fact, so skillfully was that signature forged 
that it deceived the drawee, so that had Viterna heen ac- 
quainted with the paying teller or other employee or officer 
charged by the plaintiff with the duty of identifying sig- 
natures to its customers’ drafts, it is more than probable 
that it would have cashed the draft if the payee had pre- 
sented the instrument for payment. 

In the Orleans case the cashing bank had the drawer'’s 
genuine signature to compare with the niune attaclied to 
the check, and it also had the power to demand that the 
holder should identify himself; it availed itselt of but one 
safeguard against fraud, and we are eutirely satistied with 
our opinion holding that under the circumstances the 
Orleans bank was guilty of negligence. But in the case at. 
bar it is not alleged the defendant had any means other 
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than the identity of the payee to prove the genuineness of 
the draft. Until the legislature shall provide that a bank 
is guilty of negligence in purchasing a foreign draft fair 
on its face from a known payee, unless it first comuni- 
cates with the drawer and the drawee to learn whether 
the draft is genuine, we do not feel justified in expanding 
the rule announced in the Orleans case, supra. Drafts ag- 
gregating many billions of dollars in value have been 
issued, negotiated, accepted and paid by merchants and 
bankers in reliance upon the rule announced in Price v. 
Neal, supra, and to the general satisfaction of the com- 
mercial world. So far as we are advised, in but one state 
of the Union, Pennsylvania, has the legislature modified 
that rule. Merchants and bankers in the great centers of 
the English speaking world have not moved the legisla- 
tures to modify this principle of the law merchant, and 
the courts should hesitate before substituting the philos- 
ophy of logicians for a practical rule evolved from the 
necessities of commerce. 

The plaintiff also cites First Nat. Bank v. First Nat. 
Bank, 4 Ind. App. 355, but it should not be seriously con- 
sidered as an authority in the case at bar because it re- 
fers to a forged school order which the learned judge 
writing that opinion states, at page 363 of the report, is 
not negotiable according to the law merchant. The court 
also hold the indorsement “for collection” by the holder 
of the order tended to divert scrutiny by the drawee of 
the drawer’s signature because such an indorsement 
would indicate the instrument was not circulating as 
negotiable paper. 

The plaintiff further cites First Nat. Bank v. North- 
western Nat. Bank, 40 Ill. App. 640. This case was ap- 
pealed to the supreme court of that state and is reported 
in 152 Ill. 296. In that case checks purporting to have 
been drawn by the Central Union Telephone Company 
upon the Northwestern National Bank of Chicago, pay- 
able in four instances to “IF. P. Ross, Manager,” and in 
one case to “C. H. Wilson, A. G. Supt,” were received by 
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the First National Bank through the clearing house. 
The proof established that the payees were employees of 
the telephone company, but were not entitled to the 
checks, knew nothing about them, and their indorsements, 
as well as the signature of the drawer, had been forged. 
The court hold that, while the drawee by paying a draft is 
estopped from thereafter denying the drawer’s signature, 
it does not warrant the signature of any indorser, but the 
indorser warrants the genuineness of all preceding in- 
dorsements; that the parties stood as though the bills 
were genuine, but the indorsements of the payees forged, 
and the drawee for that reason could recover the money 
paid by it to the holder of-the paper. The opinion is 
sound, but has no application to the instant case because 
there were no forged indorsements upon the bill in ques- 
tion, 

Ford & Co. v. People’s Bank, T4 8. Car, 180, 10 L. R. 
A. n. 8s. 68, is cited by the plaintiff. In that case the 
plaintiff's drawee paid a forged draft, and charged in his 
petition to recover back the money: “That the plaintiff 
paid the said draft upon presentation, upon the faith and 
credit of the indorsement of the said defendant.” A gen- 
eral demurrer to the petition was sustained, and the su- 
preme court of that state hold that a general indorsement 
of a forged bill by the holder thereof is a representation 
that the drawer’s signature is genuine upon which tle 
drawee may rely, and, in case the instrument is forged, 
may recover back money paid the holder. The opinion is 
against the weight of authority, and is not supported by 
any of the cases cited by that court upon this point, ex- 
cept the case of Woods & Malone v. Colony Bank, 114 Ga. 
683, and the opinion filed in the last named case cites 
National Bank of North America v. Bangs, supra, in 
support of the principle announced by it and later by the 
South Carolina court. 

In the Massachusetts case the cashing bank was 
named as payee in a forged check payable tv its order, so 
the instrument could not become current except by the 
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bank’s indorsement. The court hold that the payee was 
negligent in taking the check from a stranger without 
proof of his identity, and, by indorsing the check, gave it 
currency and standing. In the Georgia case the draft was 
payable to bearer, and the opinion is sound, based upon 
the negligence of the cashing bank in not requiring the 
party from whom it purchased the instrument to identify 
himself; but so far as it holds upon the reported facts that 
the indorsement by the holder was a warranty to the 
drawee that the drawer’s signature was genuine, it is un- 
sound in principle and will not be accepted as a correct 
statement of the law. 

First Nat. Bank v. Bank of Wyndmere, supra, cited by 
plaintiff, does sustain its argument, but we are of opin- 
ion that the Orleans case, supra, commits this court to the 
doctrine that the drawee must establish the cashing bank’s 
negligence, or bad faith, to justify a recovery. Since the 
drawee should only recover in this suit in case the cash- 
ing bank was negligent or has acted in bad faith, the 
burden is upon the former to plead such negligence or 
mula fides. The pleader in the instant case in our opinion 
has not stated in his petition facts sufficient to establish 
that the defendant was negligent or that it acted in bad 
faith in purchasing from Viterna the forged draft in 
question. 

The judgment of the district court, therefore, is re- 
versed and the cause remanded for further proceedings. 


REVERSED. - 


SraTp, EX REL. J. L. BRANDEIS & SONS, APPELLEE, Y. 
CHRISTIAN A. MELCHER, APPELLANT. 


FILeD JunE 29, 1910. No. 16,102. 


1. Schools: Boarp or EpucaTion: ApopTion or Rutrs. A rule adopted 
by the board of education of the city of South Omaha, providing 
that its committee on teachers and janitors shall annually, after 
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the organization of the board in May, report the names of teachers 
and janitors to be selected by the board and the salaries to 
be paid such employees, and also recommend three competent 
persons to inquire into the qualifications of applicants desiring 
to teach in the public schools in sald city, is a reasonable exercise 
of the power delegated to said board by the legislature to enact 
rules and regulations, is binding upon the board, and contem- 
plates that, except in emergencies, the incoming members shall 
have the right to participate in employing teachers and janitors 
for the year next succeeding the new members’ election. 


: EMPLOYMENT OF SPECIAL COUNSEL. Section 8430, 
Ann, St. 1909, does not disable the board of education of the city 
of South Omaha from employing counsel at the expense of the 
district in addition to its regular attorney to represent it in liti- 
gation. 


3. Mandamus: PAYMENT oF ScHoor WARRANT. But if the treasurer of 
the district refuses to pay a warrant drawn in payment for legal 
services rendered the board and a fraction of its members in 
opposing a suit prosecuted to restrain them from acting in viola- 
tion of the rules of the board, the writ should not issue unless it 
clearly appears that the members of the board were acting in 
good faith with respect to the matters referred to in the injunc- 
tion suit and according to their rules and the law. 


4. Appeal: Errors Not Arcvep IN Briers. Ordinarily an error occur- 
ring in the district court will not be noticed on appeal unless the 
appellant specifically assigns and argues that error in his brief; 
but where the effect of affirming a judgment may be to improperly 
dispose of school funds, and error prejudicial to the district ap- 
pearing in the record is referred to but not specifically assigned 
in the brief, it will be noticed, although not argued at length. 


AppreAL from the district court for Douglas county: 
WiuuiamM A. Repick, JUDGE. Reversed. 


FE. Rk. Leigh and J. J. Breen, for appellant. 
Barter &€ Van Dusen and John L. Kennedy, contra. 


Root, J. 


This ig a mandamus proceeding to compel the respond- 
ent, the treasurer of the school district of the city of South 
Omaha, to pay a warrant drawn against its funds. The 
relator prevailed, and the respondent appeals. 
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On the 4th day of May, 1907, Axel Bergquist, a resident 
taxpayer of the district, commenced an action in the dis- 
trict court for Douglas county against the board of edu- 
cation and its individual members, charging that the 
defendants therein, Laverty, Rich and Corrigan, had con- 
spired to enter into contracts, in the name of the board, 
with teachers, janitors and other employees for a period 
of time extending beyond the terms of said members and 
in violation of the rules adopted by said board. Berg- 
quist asked that the defendants be enjoined from proceed- 
ing at that time to elect teachers, janitors and other em- 
ployees. Judge Kennedy issued a restraining order and 
set the cause down for hearing on the application for a 
temporary injunction. Thereupon, April 5, 1907, the 
board made an order, Laverty, Rich and Corrigan voting 
aye, and the other two members voting nay, that H. B. 
Fleliarty, Esq., and Messrs. Baxter & Van Dusen, prac- 
ticing attorneys of the Douglas county bar, should be em- 
ployed to represent the board in resisting said suit. A 
joint answer for the board, Laverty, Rich and Corrigan, 
was filed by said attorneys and the regular attorney for 
the school board April 15, 1907. That same day an 
amended petition was filed, omitting the name of the 
board of education from the caption, but no entry was 
made dismissing the action as to said defendant. There- 
upon the same counsel filed the joint answer of Laverty, 
Rich and Corrigan. April 16, 1907, the suit was dismissed 
without prejudice to another action. April 18, 1907, the 
board, Laverty, Rich and Corrigan voting aye, and the 
other members voting nay, allowed a bill for legal services 
in the sum of $150 in favor of Mr. Fleharty, and a like 
bill in favor of Messrs. Baxter & Van Dusen. The relator 
purchased Mr. Fleharty’s warrant for a valuable consid- 
eration, and it forms the basis of this suit. 

1. School district warrants do not possess the qualities 
of negotiable paper, and a purchaser thereof takes them 
subject to all equities existing against the original holder. 
School District v. Stough, 4 Neb. 357; State v. Cook, 43 
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Neb. 318. A writ of mandamus should not issue unless 
the right of the relator to the relief is clear and no ade- 
quate remedy at law exists. State v. City of Omaha, 14 
Neb. 265; State v. Cook, supra; State v. Merrell, 43 Neb. 
575; State v. Bartley, 50 Neb. 874. We have sustained 
the district court in granting a writ to compel the pay- 
ment of a school district warrant. Leonard v. State, 67 
Neb. 635. Ordinarily the discretion of the district court 
in granting or withholding the writ will not be overruled 
unless the record presents a plain error or it is clear that 
the principles of law controlling the rights of the parties 
have not been correctly applied. 

In 1908 the legislature by chapter 98, laws 1903 (Ann. 
St. 1909, sec. 8415 ef seg.), provided that every city of the 
first class having more than 25,000 and less than 40,000 
inhabitants, and such adjacent territory as might be at- 
tached to the city for school purposes, should constitute 
a school district, and its affairs be controlled by a board 
of education of five members elected by the qualified 
voters of the district. The board of education is granted 
the power “to select their own officers, and make their 
own rules and regulations subject to the provisions of 
this act and the general school laws.” Section 8421. The 
act further provides: “That said board of education shall 
have power to elect an attorney for said board, and may 
enter into a contract with him for a term not to exceed 
one year. Said atiorney shall receive a salary of three 
bundred dollars per annum, payable in monthly instal- 
ments of twenty-five dollars each.” Section 8480. By 
section 16 of the rules adopted by the board prior to April 
4, 1907, the committee on teachers and janitors is required 
to report to the board annually, after the organization in 
May, the names of competent and eligible teachers and 
janitors to be elected, and to recommend three competent 
persons to act as an examining board to inquire into the 
qualifications of such teachers. Section 21 of the rules 
requires the attorney for the district to attend all board 
meetings, inspect and pass upon all contracts, bonds and 
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legal documents in which the board is interested, to advise 
the board upon all legal questions concerning the affairs 
of the district, to take charge of all suits at law “as di- 
rected by the board, in which the interests of the school 
district are involved, and to do such other legal business 
for the district as the board may direct.” Prior to April 
4, 1907, the board had selected an attorney, and there is 
nothing in the record to suggest he was disqualified from 
appearing for the board in the injunction suit. 

2. The respondent contends that, since the legislature 
has made provision for an attorney to represent the school 
district, the board did not have authority to employ ad- 
ditional counsel and pay them out of the funds of the dis- 
trict. Brome v. Cuming County, 31 Neb. 362, is cited as 
controlling the instant case. In that action we held the 
county commissioners had no authority to employ at the 
expense of the county private counsel to assist the county 
attorney in legal proceedings brought by the county 
against several of its ex clerks and their bondsmen. The 
legislature created the office of county attorney and de 
fined that official’s duties. By force of the statute then 
existing the county attorney was given control and 
charged with the sole responsibility of attending to the 
county’s legal business, and the county commissioners, 
exercising such authority as the legislature had delegated 
to them, could not control the county’s litigation or bind 
it to pay for services which the statute directed the county 
attorney to perform for his official salary. he other au- 
thorities cited by respondent’s counsel upon this point 
relate to cases analogous to Brome v. Cuming County, 
supra, and do not in our opinion sustain hin argument 
upon this feature of the instant case. Chapfe: 98, laws 
1903, specifically authorizes school districts of the class 
to which the district of South Omaha belongs to sue and 
to be sued in proper cases. Section 33 of the act (Ann. 
St. 1909, sec. 8447) by reference incorporates into the act 
so much of the general school law as is not inconsistent 
with said chapter. The effect of this section is to expand 
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to some degree the scope of chapter 98, supra. State v. 
Majors, 85 Neb. 375. By the provisions of the general 
school law, school district officers are given authority to 
protect the district in all suits to which the district is a 
party or which may affect its interests. In the opinion 
of Mr. Commissioner Epperson in Bishop v. Fuller, 78 
Neb. 259, may be found a discussion of this subject, and 
the commissioner reasons that the school district may law- 
fully expend its funds in litigation affecting its interests 
but to which it is not a party. 

Section 8430, Ann. St. 1909, does not provide that an 
attorney when selected by the school board shall have 
control of all litigation in which the district may be inter- 
ested, nor does the statute ercate a legal department and 
devolve upon it complete responsibility for all such litiga- 
tion. It is declaratory and not restrictive in direct terms 
or by fair implication of the language used. The school 
district of the city of South Omaha owns property of great 
and increasing value. A continuous, rapid increase in 
population calls for a corresponding expansion in the 
number of its schoolhouses and teachers. Litigation in- 
volving property rights or the public revenue and vitally 
affecting the school district is likely to arise at any time. 
We do not believe the legislature intended to authorize a 
rural school district to employ and pay counsel reason- 
able fees in all cases affecting its interests, and at the 
same time to restrict the school district of South Omaha 
to the payment of an attorney fee for all legal services . 
rendered it during an entire year that in some instunces 
would amount to no more than a respectable retainer. We 
therefore are of opinion that it was within the power of the 
board of education, if acting in good faith, to employ 
counsel to appear in litigation in which the district was 
interested and to pay such counsel out of the funds of the 
district a reasonable sum for their services. ° 

3. Although the board had authority to employ attor- 
neys, we are not entirely satisfied that the evidence of the 
board’s good faith is so clear concerning the employment 
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of counsel to assist their regular attorney in opposing the 
injunction suit that a writ should issue to compel the 
payment of the warrant in suit. The legislature has au- 
thorized the board to enact rules to govern its conduct. 
Prior to April 4 the board had exercised that power by 
providing that its committee on teachers should report 
annually in May, after the reorganization of the board, 
the names of teachers and janitors to be employed for the 
succeeding year by the district. Members of the board of 
education are elected on the first Tuesday in April. Sec- 
tion 8420, Ann. St. 1909, provides that the board shall 
hold a regular meeting on the first Monday in each month. 
The record discloses that the terms of Laverty, Rich and 
Corrigan expired the first Monday in May, 1907. It is 
evident, if the rules of the board are given any binding 
force, that outgoing members of the board of education, 
except in cases of emergency, have no voice in selecting 
teachers and janitors for a period extending beyond the 
retiring members’ terms. Where the legislature delegates 
to an adininistrative board the power to enact rules to 
carry out the purposes for which that body was created, a 
reasonable rule, not in conflict with law, has the force of 
law within that board’s field of action and will be sus- 
tained by the courts. Ives v. Irey, 51 Neb. 136; State v. 
“Dunn, 76 Neb. 155; State v. Dudgeon, 83 Neb. 371; Blue 
ve. Beach, 155 Ind. 121. 

In Nelson v. City of South Omaha, 84 Neb. 434, under 
a statute providing that the rules might be suspended and 
an ordinance passed in manner other than directed by the 
act, we held that a vote of two-thirds-of the members of 
the city council in favor of an ordinance would be. con- 
strued as a vote in favor of suspending the rules. There 
is nothing in the record to show that the rules of the board 
of education in the city of South Omaha provided in 1907 
for their suspension. From the proof before us it ap- 
pears that three members of the board, in defiance of its 
rules, were attempting to forestall the action of their suc- 
cessors in office. It also appears that special counsel were 
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employed in the name of the board by the solid vote of 
those members, and over the objections of the other mem- 
bers, to remove the legal obstructions interposed to pre- 
vent such unlawful acts. It may be that it was to the 
interest of the district to defeat a suit prosecuted to re- 
strain a majority of the board from acting in violation of 
its rules, but there is nothing in the record to warrant such 
an inference. There is proof that on the 18th of April, 
1907, two days after the injunction suit was dismissed, 
the plaintiff therein brought another action against Lav- 
erty, Corrigan and Rich, and Judge Sutton restrained 
them from electing teachers or janitors. Upon the trial 
of the instant case the respondent: sought to prove that 
April 16, before the first action was dismissed, Laverty, 
Rich and Corrigan assured the district court they had no 
intention of electing any teachers or janitors; that im- 
mediately after that action was disposed of they attempted 
to do the things they stated in open court they had no 
intention of doing and the second suit was the result of 
that conduct. This proof was excluded by the district 
court. 

There is no specific assignment of error in the respond- 
ent’s brief based upon this ruling of the district court, 
nor is the question of Rich, Laverty and Corrigan’s good 
faith in assuming to act in the name of the board in 
violation of its rules or in employing counsel to sustain 
their action argued at length, although reference is made 
thereto. We have, however, before us copies of the plead- 
ings and of the orders made by Judges Sutton and Ken- 
nedy. The purpose of the writ is to compel the expendi- 
ture of funds held by the respondent in trust for the 
benefit of the children of South Omaha, and we think this 
is a case where we should avail ourselves of the privilege 
accorded by section 675c of the code. We do not care 
upon the evidence before us to determine the good faith of 
those men, but are of opinion that the court should have 
permitted the respondent to introduce eyidence teuding to 
prove bad faith'on the part of the retiring members of the 
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board of education, and that upon the evidence received 
the writ should not have issued. The other arguments 
presented by the respondent have been examined, but are 
not thought applicable to the case at bar. 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. 
REVERSED, 


HucH CRILLY, APPELLANT, V. HENRY RUYL», APPELLEE. 
Fitzy June 29, 1910. No. 16,104. 


1. Appeal: Reery. Where during the trial of a cause both parties 
treat an affirmative defense as dented, it will be so considered in 
this court, although the plaintiff filed no reply either before or 
after Judgment. Missouri P. R. Co. v. Palmer, 65 Neb. 659. 


2. Payment, Plea of: Surrrorency. A general allegation in an answer 
that the plaintiff's demand has been paid, if not attacked by mo- 
tion before trial, is sufficlent to permit the introduction of evi- 
dence to prove payment. 


AccorD AND SATISFACTION: Hivmence. If payment ts the 
sole affirmative defense pleaded in an answer, evidence tending 
to show an accord and satisfaction with respect to the subject 
matter of the suit should not be received over the plaintiff’s ob- 
jection. 


4. Bales: AGREEMENT AS TO WrIGHTS. Where a vendor and a vendee 
agree that live stock shall be weighed by the former and the 
weights thus ascertained less a shrinkage of 2 per cent. accepted 
by the latter, the vendee, in the absence of fraud or mistake, ts 
concluded by such weights. 


6. Trial: AuTHORITY oF AGENT: QUESTION FoR JuRY. Where one man’s 

authority to represent another becomes material during the trial 

_of an action at law and the evidence upon that point is conflict- 
ing, the issue should be submitted to the jury. 


6. Banks and Banking: AcENcy. A bank charged with the duty of 
collecting a draft is the drawer’s agent. 


%. Accord and Satisfaction: UNaccEpTED DRAFT: PARTIAL PAYMENT. 
The mere payment of part of the face of an unaccepted draft by 
the drawee, accompanied by a statement that he owes no more 
than the amount of that paynicnt and will pay nothing further, is 
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insufficient to support a plea of accord and satisfaction, although 
the drawer may have accepted the payment; but, if the parties 
disagree concerning the amount due and the drawee at the time 
he makes such payment states in effect it is made upon condition 
that it shall be received in full satisfaction of the drawer’s de- 
mand, acceptance of the payment will work an accord and satis- 
faction between the parties, 


8. Sales: Live Stock: ACCEPTANCE: AGREEMENT AS TO FEED AND 
WEIGHTS: QUESTION FoR JURY. Where the vendor and the vendee 
of live stock disagree as to whether or not the former promised 
the latter that intermediate the date of the contract and the de 
livery of the live stock the animals should not be fed alfalfa, and 
the vendee accepts the stock, he will not be permitted thereafter 
to renounce his agreement to accept the vendor’s weights unless 
he proves that such feeding worked to his prejudice and he did 
not know before he accepted the stock they had been so fed; and 
those facts should be submitted to the jury upon proper instruc- 
tions. 


9. : : : Waiver, And if the evidence, although in 
sharp conflict, tends to prove that an agent of the vendee clothed 
with authority to accept the cattle did accept them with knowl- 
edge that they had been fed alfalfa, and made no protest on that 
score, the vendee will not be heard, after securing possession of 
the animals, to repudiate the vendor’s weights for the reason 
that the stock had been fed in violation of the terms of the 
agreemert. 


APPEAL from the district court for Franklin county: 
Harry 8. DUNGAN, JUDGE. Reversed. 


George Marshall and W. C. Dorsey, for appellant. 
R. W. Sabin and A, H. Byrum, contra. 


Root, J. 


This is an action to recover an alleged balance due upon 
a sale and delivery of cattle. The defendant prevailed, 
and the plaintiff appeals. 

The defendant is a farmer and live stock dealer. He 
owns land in Franklin county and in Gage county, but 
resides near Rockford, in Gage county. The plaintiff in 
1907 resided in the village of Campbell, Franklin county, 
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was engaged in the live stock business, and his feed yards 
and pasture joined the stock pens of the railway in said 
villave. The latter part of September of said year the 
defendant and the plaintiff agreed orally that the former 
should purchase from the latter 36 stock cattle for three 
different prices according to the sex and grade. The cat- 
tle were to be weighed at Campbell, and 2 per cent. of the 
gross weight deducted as shrinkage. To this point the 
parties are in accord, but the evidence concerning the 
remaining details of the contract and theiv conduct is in 
conflict. The plaintiff testifies the defendant agreed that 
his employee, a Mr. James, should assist in weighing and 
would receive the stock, whereas the defendant testifies 
that James was to merely assist in weighing and loading 
the cattle, and that he had no authority to represent and 
did not represent his master. The defendant testifies 
that the parties agreed the animals were not to be fed al- 
falfa, and he produced evidence tending to prove that 
during the week intermediate the making of the contract 
and the shipment of the stock they were so fed. The 
plaintiff testifies there was no such agreement, that the 
defendant knew the cattle had access to an alfalfa pasture, 
and that no alfalfa hay was fed to them. The proof indi- 
‘cates that cattle fed upon green or partially cured alfalfa 
will lose considerable weight during transportation. The 
cattle were weighed in the presence of Mr. James and 
shipped to Rockford via Beatrice. At the last named 
point they were unloaded, rested, fed, watered and then 
transported to Rockford, eight miles distant. The de- 
fendant testifies he weighed the cattle over the railway 
scales at Rockford, and by comparing the weight thus 
ascertained with the statement of weights sent him by the 
plaintiff from Campbell learned that the steck had shrunk, 
in addition to the 2 per cent. deducted according to the 
agreement, 3,810 pounds. The defendant contends that, 
had the cattle been fed according to agreement and ac- 
eurately weighed at Campbell, there would have been no 
such shrinkage, and argues that by an accord and satis- 
27 
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faction and the payment of $750 he has satisfied the 
plaintiff's demand. 

1. The petition recites the contract from the plaintiff's 
standpoint, credits the defendant with $750, and demands 
judgment for the balance due according to the Camphell 
weights. The defendant answers by way of a general 
denial, admits he purchased cattle from the plaintiff, and 
charges “that he paid plaintiff the full value of said cattle 
on the terms and conditions upon which he purchased 
said cattle from said plaintiff, and that he has fully set- 
tled with the said plaintiff for same before the commence- 
ment of this action, and that he is not owing the said 
plaintiff, or indebted to him in any sum whatsoever.” To 
this answer no reply was filed. We are met at the threshold 
of this case with the defendant’s assertion that the plea 
of payment stands undisputed, and the verdict therefore 
should be sustained notwithstanding the evidence. The 
defendant tried the case as though his plea of payment 
had been traversed. While section 134 of the code pro- 
vides that every material allegation of new matter in an 
auswer not controverted by a reply shall for the purpose 
of the action be taken as true, yet a litigant will not be 
permitted to try his case in the district court as though 
a reply traversing the allegation in his answer were on 
file and insist in this court that no reply was filed. 
Schuster, Hingston & Co. v. Carson, 28 Neb. 612; Pok- 
rok Zapadu Publishing Co. v. Zizkovsky, 42 Neb. 64; 
Missouri P. R. Co. v. Palmer, 55 Neb. 559; Ainzer v. Will- 
man Mercantile Co., 59 Neb. 410; In re Estate of Cheney, 
78 Neb. 274. 

2. The plaintiff argues that the pleader states conclu- 
sions, and not facts, with respect to payment, and the 
answer does not present that defense. The pleading is 
vulnerable to a motion to make more specific, but, if not 
attacked in that manner before trial, is sufficient to pre- 
sent the defense of payment. Keys v. Fink, 81 Neb. 571; 
Swett v. Southworth, 125 Mass. 417; Goss v. Calkins, 164 
Mass. 546; 30 Cyc. 1254. 
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8. Over the plaintiff’s objections, evidence was received 
to prove an accord and satisfaction, and the court sub- 
mitted that defense to the jury. An accord and satisfac- 
tion is predicated upon an agreement between the parties 
based upon a consideration and fully executed on the part 
of the defendant, whereby the plaintiff’s cause of action is 
satisfied or discharged. The answer presents no such a 
defense. Van Housen v. Broehl, 58 Neb. 348, 59 Neb. 48; 
Coit € Woolsey v. Houston, 3 Johns. Cases (N. Y.) *248; 
City of Rawlins v. Jungquist, 16 Wyo. 403, 96 Pac. 144; 
1 Cyc. 341; Maxwell, Pleading and Practice (4th ed.) 
140. We cannot say the evidence upon a second trial will 
necessarily sustain a plea of an accord and satisfaction. 
According to the agreement the cattle were to be weighed 
in Car®ptell, and, in the absence of fraud or mistake, the 
defendant should be concluded by those weights. Colo- 
rado Trading & Transfer Co. v. Oliver, 20 Colo. App. 257, 
78 Pac. 308. There is no allegation in the answer that 
fraud was practised, or mistake occurred, in weighing the 
cattle at Campbell. The defendant testifies he wrote a 
letter to the plaintiff November 7, 1907, before the $750 
was paid, informing him the cattle arrived in good con- 
dition, but the shrinkage was so great the witness would 
not pay according to the Campbell weights, but had sent 
the $750 in full satisfaction of the plaintiff’s claim. The 
defendant testifies the letter was placed in the United 
States mail, but does not state he attached any postage 
stamps to the envelope. The plaintiff denies having re- 
ceived any such letter. Upon proof of all the facts neces- 
sary to create a presumption that the letter was received 
by the plaintiff, the jury should say whether they believed 
the plaintiff’s denial, rather than the testimony sustain- 
ing the presumption. If the defendant did not write the 
letter, or if it were written but was not received by the 
plaintiff, the proof is not conclusive he was informed the 
money had been sent upon condition that it should be ac- 
cepted in satisfaction of a disputed claim. The defendant 
argues that the German National Bank at Beatrice was 
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the plaintiff’s agent for the collection of the draft, and, 
since the money was paid the bank upon condition that 
the plaintiff should accept that money in satisfaction of 
his demand, that the defense of an accord and satisfaction 
is thereby established. Upon this phase of the case, the 
defense depends upon the statements made to the cashier 
of the German National Bank at Beatrice at the time the 
$750 was paid. The proof establishes that the plaintiff 
drew on the defendant through the bank at Campbell; that 
bank forwarded the draft to the German National Bank 
of Beatrice. The Beatrice bank notified the defendant, 
but retained the draft a few days at Ruyle’s request. Sub- 
sequently Ruyle paid the Beatrice bank $750, which it 
transmitted to the Campbelt bank with « written state- 
ment that the money was a part payment and that Ruyle 
would write. The Campbell bank wrote to the Beatrice 
bank to the effect that the $750 would not be accepted 
unless the remainder of the collection was transmitted. 
The Beatrice bank answered: “He (referring to Ruyle} 
says return and will not pay the balance because weights 
were all wrong.” So far as we are advised, no answer was 
made to this letter, but Crilly kept the money. The de- 
fendant testifies that, when he paid the German National 
Bank $750, he told its cashier, “I paid him that in fall 
payment of the draft,” and, in answer to a leading ques- 
tion propounded by his counsel, the witness stated he in- 
formed said cashier that, unless Crilly accepted the S750 
in satisfaction of his claim, he must return the money. 
The plaintiff is not entirely clear in his testimony that he 
knew or did not know the $750 was paid upon condition 
that it should be received in satisfaction of a disputed 
account. Since there is no proof that Ruyle directed 
Crilly to draw through the German National Bank, we 
should hold the Beatrice bank acted as Crilly’s agent. 
First Nat, Bauk ». Sprague, 34 Neb. 318. It will be pre- 
suined in the state of the record that the Beatrice bank 
transmitted to its principal whatever information it re- 
ceived from Ruyle concerning the collection. Story, 
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Agency (9th ed.) sec. 140. However, the evidence of the 
cashier of the German National Bank was not produced, 
and the plaintiff in the state of the pleadings was not 
bound to anticipate the testimony of that witness would 
be material. If that witness is produced, he may deny 
that Ruyle informed the bank he would pay the $750 
only upon condition that it should be accepted in satis- 
faction of Crilly’s entire claim, or that the money should 
be returned if not thus accepted. The mere fact that a 
debtor states that a payment is in full of his account does 
not make it conditional, so that the creditor cannot accept 
the money without discharging the account. Canadian 
Fish Co. v. McShane, 80 Neb. 551; Sampson v. North- 
western National Life Ins, Co., 85 Neb. 319; MfeKinnon 
v. Holden, 85 Neb, 406. If, however, upon an issue of 
accord and satisfaction the jury shail find upon competent 
evidence and proper instructions that Ruyle informed the 
bank he paid the $750 upon condition that it should be 
accepted by Crilly in satisfaction of the latter’s claim, 
the plaintiff's suit will be defeated. Slade v. Swedeburg 
Elevator Co., 39 Neb. 600; Treat v. Price, 47 Neb. 875; 
Chicago, R. I. & P. R. Co. v. Buckstaff, 65 Neb. 334. 

4. The plaintiff contends that James represented the 
defendant in weighing and receiving the cattle, and for 
that reason the demand became and is liquidated, so that . 
there was no consideration for an agreement to accept 
from the defendant less than the face of the account. The 
evidence concerning James’ authority is in sharp conflict 
and we think the issue should have been submitted to the 
jury. If by reason of fraud or mistake the Campbell 
weights are not correct, there is a basis for a controversy 
between the parties, even though James did represent the 
defendant, and the claim cannot be said to be liquidated 
so as to leave no opportunity for a binding compromise 
between the parties. It may not be amiss to state that 
the defendant and his counsel assume the weights Ruyle 
testifies to are correct, but there is opportunity for specu- 
lation and doubt concerning their accuracy. The plaintiff 
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had no representative present at the time Ruyle weighed 
the stock, nor was notice sent to, or opportunity given, 
Crilly to have an agent on hand to balance the scales or 
verify the weights. The defendant testifies another man 
was present when the cattle were weighed at Rockford, 
but he was not produced or his evidence presented in the 
trial of the case. 

5. The court instructed the jury, in substance, that if 
they found the parties had agreed the cattle should be fed 
as testified to by the defendant, and the plaintiff executed 
this part of the contract, correctly weighed the animals, 
und there was a balance due him, they should return a 
verdict for that amount. But the court did not instruct 
the jury concerning the legal effect of an acceptance of the 
stock by the defendant with knowledge that they had been 
fed alfalfa, nor inform the triers of fact that the defendant 
could not reject the Campbell weights for the sole rea- 
son the cattle were not. fed according to agreement. If 
James knew before the cattle were weighed that they had 
been fed alfalfa, and he had authority to receive the stock, 
Ruyle, after such receipt, should not be permitted to re- 
ject the Campbell weights because the cattle had not been 
fed according to the contract. Furthermore, if the plain- 
tiff’s failure to observe his contract in feeding the cattle 
did not prejudice the defendant, he should not be permit- 
ted to accept the cattle, and also question the Campbell 
weights because the stock had not been fed according to 
the contract. We think the court placed too much stress 
on the item of feed, and failed to instruct the jury con- 
cerning the result that should flow from a violation of that 
part of the contract, if the parties agreed thereto. Gugler 
v. Omaha & C. B. Street R. Co., 86 Neb. 586. 

The judgment of the district court will be reversed and 
the cause remanded, with permission to the parties to 
file amended pleadings. A transcript of the bill of par- 
ticulars and the answer filed in justice court is in the 
transcript before us, and an examination thereof satisfies 
us there will be no substantial departure from the issues 
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in the justice court if the pleadings are amended to con- 
form to this opinion. 


REVERSED. 


IN RE ARBITRATION OF NELS JOHNSON ET AL. 


NELS JOHNSON BT AL., APPELLANTS, VY. MONS JOHNSON, 
APPELLEN. 


Frey June 29, 1910. No. 16,095. 


1. Appeal: Awarb: PresumprTions. In reviewing a judgment on an 
award of arbitrators, every presumption ts in favor of the award. 


2. Arbitration and Award: Frvprnes. Arbitrators are not required to 
make their findings more certain than juries. 


3. : : Warver. Failure of arbitrators to state the facts 
found and the conclusions of law, separately, is a mere Irreg- 
ularity which the parties may waive. 


. By failing to ask the court to recommit 
an award to the arbitrators for corrected or additional findings, 
a party to the arbitration may waive such irregularities. 


5. : Surricrency. A general finding by arbitrators is 
sufficient, where special findings are not required by the submis- 
sion or requested by a party to the arbitration. 


: Division or Estate: AWARD FoR MONUMENT. An award 
directing an executor to expend $300 for a monument is within 
the terms of a submission asking the arbitrators to determine 
what, in their judgment, would be a fair, just and equitable divi- 
sion of testator’s personalty, and containing an agreement not 
to contest a will making provision for a monument not costing 
over $500. 


7. Appeal: QuasHine Bix or Excerrions: Review or Hviwence. After 
a bill of exceptions has been quashed the record presents no 
question as to the sufficiency of the evidence or the effect of 
incompetent testimony. 


8. Arbitration and Award: Wo1s: Svussects oF ARBITRATION. The 
disputed ownership of land included in a devise, the invalidity 
of a will offered for probate and the distribution of testator’s 
estate, In view of an agreement not to contest the will, are sub- 
jects of arbitration under a code declaring that “all controversies 
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which might be the subject of civil actions may be submitted to 
the decision of one or more arbitrators.”’ Code, sec. 862. 


: Heretoom. An award that any heirloom found among the 
personal property of testator shall be appraised at a fair value 
and sold to any one of the heirs desiring possession of it, held 
not open to the objection of being neither final nor complete. 


APPEAL from the district court for Dodge county: 
({EORGE H. THOMAS, JUDGE. Affirmed. 


Allen Johnson and F'. Dolezal, for appellants. 
George L. Loomis and H. C. Maynard, contra. 


Rose, J. 


This is an appeal from a judgment confirming and en- 
‘oreing an award of arbitrators, The submission under 
Vhich the award was made contained the following pro- 
visions: 

“This agreement made and entered into this second day 
of May, 1907, hy and between Nels Johnson, Ola Johnson, 
sions Johnson, Hannah Nelson and John Sampson, wit- 
aesseth: Whereas, John Monson, formerly a resident of 
Dodge county, Nebraska, died testate therein on the 15th 
day of February, 1907, being the father of said Nels 
Johnson, Ola Johnson, Mons Johnson and Hannah Nel- 
son, and the father-in-law of said John Sampson, the sur- 
viving hushand of a deceased dauglter, Mary Jolimson; 
and whereas, said Joln Monson died possessed of certain 
personal property, consisting largely of money and notes, 
and also holding in his own name the legal title to the 
following described real estate in Dodge county, Nebraska, 
io wit: The south } of the southwest 1 in section 26, and 
the northeast | of the northwest | in section 35, all in 
township 20, range 8 east; and Whereas, said John Mon- 
son during his lifetime executed three certain instruments, 
vach described as his last will and testament, and bearing 
date respectively, October 13, 1887; February 21, 1898, 
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and September 5, 1906, the last of which said instruments 
has Leen filed in the county court of Dodge county, Ne- 
braska, with a petition praying that the same be admitted 
to probate as the last will and testament of said John 
Monson, deceased, and that the said Nels Johnson be ap- 
pointed executor thereof, which said petition is now pend- 
ing in said court. A copy of each of said instruments is 
hereto attached; and Whereas, a controversy has arisen 
between the parties hereto, with reference to the personal 
property of said John Monson, deceased, and with refer- 
ence to the said instrument so as aforesaid filed in said 
county court as his last will and testament, and as to 
whether the same should or should not be admitted to 
probite, and also ag to the equitable ownership of the real 
estate above described, and of the actual estate and inter- 
est therein of the said John Monson, deceased, and of the 
true, actual and equitable interest therein, if any, of the 
said Mons Johnson, who claims to be the equitable and 
real owner thereof, and that the legal title thereto was 
held in trust for him by the said John Monson, and as to 
whether said real estate is in fact a part of the estate of 
said Johu Monson, deceased, or whether the same right- 
fully belongs to said Mons Johnson; and Whereas, said 
controversy may be the subject of civil actions, and of 
litigation between the parties hereto, unless same can be 
otherwise settled and determined: Now, therefore, for 
the purpose of avoiding all litigation over said real estate 
-and said personal property, and said instrument purport- 
ing to be the last will and testament of said John Mon- 
son, deceased, it is hereby mutually agreed by and between 
all the parties hereto, as follows, to wit: 

“1, That said controversy and all differences between 
the parties hereto in. reference to said real estate, personal 
property and instruments shall be, and the same hereby 
are referred to the following persons as arbitrators, to wit: 
A. E. Tunberg, John Johnson and John Ring. 

“9 Said arbitrators shall consider and determine with 
reference to said real estate hereinbefore described, 
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whether the same was in fact owned by said John Monson 
at the time of his decease in fee, and free and clear from 
all interest therein, or claim thereto, on the part of said 
Mons Johnson, or whether said Mons Johnson, during the 
lifetime of said John Monson, had any rights or interests 
in said real estate, and if so what they were; and herein 
they shall consider and determine who furnished the 
money, or any part thereof, with which said real estate 
was purchased and paid for, why title to same was taken 
in John Monson and what, if any, understanding or agree- 
ment there was between said John Monson and Mons 
Johnson as to said real estate and the ownership thereof, 
how title thereto should be held, and who was the actual 
and equitable owner thereof, and the true intent and pur- 
pose of said parties with reference thereto. 

“3, Said arbitrators shall consider and determine with 
reference to the personal property of which said John 
Monson died seized, and with reference to said instrument 
so as aforesaid filed for probate in the county court of 
Dodge county, Nebraska, as the last will and testament 
of said John Monson, deceased, whether said instrument 
provides for a fair, just and equitable disposition of the 
personal property and estate of said John Monson, be- 
tween the parties hereto and they shall find and determine 
what in their judgment would be a fair, just and equitable 
division of said personal property and estate between 
the parties hereto in view of all the facts and circum- 
stances, and the rights and equities of said parties in the 
premises, as the same may be known to them or disclosed 
by the evidence. And it is agreed by and between all 
parties hereto that said instrument so filed in the county 
court of Dodge county shall be admitted to probate as 
the last will and testament of said John Monson, deceased, 
and that the property disposed of by said will shall be 
by the executor thereof distributed and paid over to the 
several parties hereto in accordance with the findings, de- 
termination, and award of said arbitrators, any provision 
in said will to the contrary notwithstanding; and the said 
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county court shall, by suitable decree, enforce this agree- 
ment and see the same carried into effect. 

“4, Said arbitrator shall fix a time and place for the 
hearing of the aforesaid matters, of which all parties 
hereto shall have ten days’ notice, and shall hear and ex: 
amine all witnesses and evidence produced by any of the 
parties hereto and bearing upon the question herein sub- 
mitted, and upon consideration thereof shall make their 
award in writing and file the same with the clerk of the 
district court of Dodge county, Nebraska, within sixty 
days after the date of the delivery of this agreement to 
said arbitrators, who shall thereupon docket the same as 
provided by law. In case of the death, disability or re- 
fusal to serve of any one or the arbitrators herein named, 
the other two shall thereupon select a third who shall 
act in place of the one so failing to serve, and such selec- 
tion shall be as legal and binding upon all parties hereto 
as though the person so selected were named heréin as 
one of ‘said arbitrators. An award signed by two arbi- 
trators shall be as valid as though signed by all three. 

“This being largely a family matter, and it being de- 
sirous to settle the same in an amicable manner and at 
as little expense as possible, it is agreed that none of the 
parties hereto shall employ, or be represented by, any at- 
torney at law or counselor before said arbitrators. All 
witnesses shall take an oath or affirmation to testify the 
truth, the whole truth and nothing but the truth, which 
same shall be administered by one of the arbitrators. 
None of the parties hereto shall be required to file any 
pleadings, claim or objections in writing before the ar- 
bitrators, but all claims and objections can there be made 
orally.” 

The three wills mentioned were attached to the agree- 
ment. That part of the award material to the present in- 
quiry is as follows: 

“We find that a just and equitable distribution of the 
estate of John Monson, deceased, be made as follows, and 
1s So awarded: 
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“First. It appears by testimony that the real estate 
in question was held in trust by John Monson for his son 
Mons Johnson, but that from ew parte evidence and per- 
sonal knowledge of the arbitrators John Monson, de 
ceased, did pay for 40 acres of the real estate in question. 
It is therefore ordered that title in fee simple be given to 
Mons Johnson to the south half (S. 4) of the southwest 
quarter (S. W. 4+), in section twenty-six (26) in township 
twenty (20) range eight (8) east containing 79 acres 
more or less. 

“Second. That the northeast quarter (N. E. 4) of the 
northwest quarter (N. W. 4) in section thirty-five (35) 
township twenty (20) range eight (8) east is in fact part 
of the estate of John Monson, deceased. 

“Third. We further order that the $1,400 bequeathed 
hy the testator, John Monson, to Mons Johnson revert to 
the estate of John Monson, deceased, without interest, to 
be equally divided among the heirs. 

“Fourth. That the executor erect a monument over the 
graves of John Monson and his wife, Elna Monson, the 
eost not to exceed $300. 

“Fifth. That any heirloom found among the personal 
property of the said John Monson, deceased, be appraised 
at a fair value and sold to any one of the heirs that desires 
the possession thereof. 

“Sixth. That the proceeds of the residue, after all 
debts and expenses have been paid, of the estate, both real 
and personal, of the said John Monson, deceased, be 
divided equally between Nels Johnson, Ola Johnson, Han- 
nah Nelson, Mons Johnson and John Sampson, heirs of 
the said John Monson, deceased.” 

From a judgment entered on this award Nels Johnson, 
Ola Johnson, Hannah Johnson and John Sampson have 
appealed. Mons Johnson is appellee. 

1. Appellants are asking to have the judgment on the 
award reversed for a number of reasons. The first is that 
the arbitrators failed to state the facts found and the con- 
clusions of law, separately. The bases for this contention 
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seem to be: The arbitration was a statutory one. Code, 
recs, 862-879. The statutory rules governing referees ap- 
“ply to arbitrators. Code, sec. 867. Referees “must state 
the faets found and the conclusions of law, separately.” 
Code, sec. 300. It is argued by appellants that these stat- 
utory requirements were disregarded. This question must 
be determined in the light of the general rule that every 
presumption is in favor of the award. Sides v. Brend- 
linger, 14 Neb. 491. The submission stated fully the mat- 
ters to be determined, and the arbitrators found as fol- 
lows, the distribution being omitted: ‘We find that a just 
and equitable distribution of the estate of John Monson, 
deceased, be made as follows.” 

“Tt appears by testimony that the real estate in ques- 
tion was held in trust by John Monson for his son Mons | 
Johnson, but that from e# parte evidence and personal 
knowledge of the arbitrators John Monson, deceased, did 
pay for 40 acres of the real estate in question.” 

Arbitrators are not required to make their findings more 
certain than juries. City of O’Neill v. Clark, 57 Neb. 760. 
Failure of arbitrators to “state the facts found and the 
conclusions of law, separately,” is a mere irregularity 
which the parties may waive. Burkland v. Johnson, 50 
Neb. 858. In the present case the parties to the arbitra- 
tion did not intend to require the arbitrators to conduct 
their inquiries or to make their findings in the formal or 
precise manner customary in cases where attorneys direct 
the proceedings and prepare the findings. This is shown 
by the agreement “that none of the parties hereto shall 
employ, or be represented by, any attorney at law or coun- 
selor before said arbitrators,” and that “none of the par- 
ties hereto shall be required to file any pleadings, claim 
or objections in writing before the arbitrators.” Appel- 
lants’ first objection was: “The said award fails to state 
facts found and conclusions of law, separately.” Know- 
ing the contents of the award, they failed to ask the court 
to recommit it to the arbitrators for additional findings 
or corrections and therefore waived irregularities of that 
nature, if any. State v. Graham, 23 Neb. 68. 
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2. It is further argued that the arbitrators did not re- 
spond to material matters submitted to them. Under this 
head it said they failed to “consider and determine who 
furnished the money, or any part thereof, with which said 
real estate was purchased and paid for,” and “why title 
to same was taken in John Monson.” What shall be done 
with the real estate is stated in the award after this gen- 
eral finding: “It appears by testimony that the real es- 
tate in question was held in trust by Jolin Monson for his 
son Mons Johnson, but that from e# parte evidence and 
personal knowledge of the arbitrators John Monson, de- 
ceased, did pay for 40 acres of the rea] estate in ques- 
tion.” 

For anything appearing in the transcript the arbi- 
trators may have considered and determined who fur- 
nished the money with which the real estate was pur- 
chased and why the title was taken in the name of tes- 
tator. The legal presumption is that the arbitrators con- 
sidered all matters submitted to them. Sides v. Brendlin- 
ger, 14 Neb. 491. Special findings were not required by 
the terms of the submission. The bill of exceptions was 
quashed and there is nothing to show that special findings 
were orally requested. There was no motion to recommit 
the award for special findings. In this condition of the 
record the general finding will be held sufficient. Sides 
vo. Brendlinger, 14 Neb. 491. 

3. The next objection to the award is that “the arbitra- 
tors considered and reported upon matters not submitted 
to them,” one being a direction to the executor to erect a 
monument over the grave of testator at an expense not 
exceeding $300. The will which the parties agreed should 
be probated and which was attached to the submission 
contained the following provision: “I direct that my ex- 
ecutor hereinafter named, expend the sum of $500 or so 
much thereof as is necessary for the purpose of erecting 
a suitable monument over my grave in the cemetery.” 

Furthermore, the third paragraph of the submission 
authorized the arbitrators to determine what, in their 


VOL. 87] JANUARY TERM, 1910. 883 


In re Arbitration of Johnson. 


judgment, would be a fair, just and equitable division of 
the personal property belonging to testator’s estate. The 
expenditure for the monument was fairly within the terms 
described. The arbitrators also directed “that any heir- 
loom found among the personal property of the said John 
Monson, deceased, be appraised at a fair value and sold 
to any one of the heirs that desires the possession there- 
of.” This ig another part of the award assailed as for- 
eign to the submission, but it was a proper matter for 
consideration in determining what would be a fair, just 
and v juitable division of the personal property. 

4, Other reasons urged for a reyersal are that the award 
ig not sustained by the evidence and that the arbitra- 
tors were influenced by incompetent evidence. The rec- 
ord does not present these questions, the bill of exceptions 
having been guashed. 

5. A reversal is sought by appellants on the ground 
that the third paragraph of the agreement of the parties 
subniitted matters which could not be made the subject 
of arbitration. In this connection reference is made to 
language directing the arbitrators to determine whether 
the will offered for probate “provides for a fair, just and 
equitable disposition of the personal property and estate.” 
This is denounced as an attempt to permit arbitrators to 
make a will for a deceased person and to distribute his 
estate thereunder, and it is contended that such matters — 
could not be made the subject of a civil action and could 
not, therefore, be submitted to arbitrators. Code, sec. 
862. For these reasons, appellants insist the arbitrators 
were without jurisdiction and that their award is void. 
The position is untenable. The words, “provides for a 
fair, just and equitable disposition of the personal prop- 
erty and estate,” cannot be detached from the context for 
the purpose of determining the question submitted. A 
construction upholding the validity of the submission 
should be adopted, if consistent with the expressed inten- 
tion of the parties, rather than an interpretation inval- 
idating their agreement. The words quoted follow pro- 
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visions which show that the validity of the will offered 
for probate was in dispute, and that one of the parties to 
the arbitration claimed title to land which testator at- 
tempted to devise to others. Each of these controversies 
could have been made the subject of a civil action. The 
expression, “provides for a fair, just and equitable dispo- 
sition of the personal property and estate,” is followed 
by the words, “in view of all the facts and circumstances, 
and the rights and equities of said parties in the prem- 
ises,” and must be construed in connection with the sub- 
mission as an entirety. The arbitrators understood they 
were not to make a will. The parties agreed that the will 
offered for probate should not be contested. Under it the 
property of which testator died seized vested in the par- 
ties to the arbitration. The disputed ownership of the 
land, the legal title to which was in testator, the validity 
of the will offered for probate, and the distribution of the 
entire estate of which testator died seized, in view of the 
agreement which prevented a contest, were subjects of 
civil actions and consequently of arbitration. These were 
matters submitted to the arbitrators and the agreement 
of the parties so indicates. 

6. It is finally insisted that the award should he set 
aside as neither final nor complete for the reason it directs 
“that any heirloom found among the personal property of 
the said John Monson, deceased, be appraised at a fair 
value and sold to any one of the heirs that desires the 
possession thereof.” As already held, this part of the 
award was within the submission. The duties of the 
arbitrators ended with the award. They were not re- 
quired to settle up the estate. It is the duty of the ex- 
ecutor to dispose of the heirlooms and to disburse the pro- 
ceeds. There is no intimation in the record that this 
cannot be done finally according to the terms of the 
award. 

No sufficient reason for a reversal having been sug- 
gested, the judgment is 

AFFIRMED, 
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STATE OF NEBRASKA Y. ERNEST MCCOY. 
FILep June 29, 1910. No. 16,517. 


1. Constitutional Law: Ex Post Facto Laws. Ez post facto laws in- 
clude enactments which alter the situation of accused to his dis- 
advantage. 


PENAL BonpD. An amendatory act increasing the 
senaaey of a bond essential to the suspension of sentence in a 
prosecution against a husband for abandonment is ez post facto 
as to prior offenses. 


Error to the district court for Franklin county: Harry 
S. DUNGAN, JUDGE. Exception overruled. 


William T. Thompson, Attorney General, George W. 
Ayres, George J. Marshall and E. U. Overman, for plain- 
tiff in error. 


Bernard McNeny and George W. Prather, contra. 
Rose, J. 


An information was filed in the district court for Frank- 
lin county October 4, 1909, charging that on April 1, 1909, 
defendant unlawfully abandoned his wife and children. 
The prosecution was dismissed hecause the trial court was 
of the opinion that the legislature, between the dates men- 
tioned, passed an amendatory act which deprived defend- 
ant of a substantial right possessed by him before its pass- 
age, and that the amendment was ca post facto as to the 
offense charged, For the purpose of settling the law, an 
exception to the ruling below is presented here under see- 
tion 515 of the criminal code. 

The first section of the statute which defendant was 
charged with violating declares: “That every person who 
shall, withont good cause, abandon his wife and wilfully 
neglect or refuse to maintain or provide for her, or who 
shall abandon his or her legitimate or illegitimate child 
or children under the age of sixteen years, and wilfully 
neglect or refuse to provide for such child or chiidsen, 

28 
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shall, upon conviction, be deemed guilty of a desertion 
and be punished by imprisonment in the penitentiary for 
not more than one year, or by imprisonment in the county 
jail for not more than six months.” Laws 1903, ch. 137, 
criminal code, sec. 2124, 

When the offense charged was committed, section 2 of 
the act was as follows: “Provided, however, if after con- 
viction and before sentence, such husband or parent shall 
appear before the court in which conviction shall have 
taken place, and enter into bond to the state of Nebraska, 
in the penal sum of two hundred dollars, to the approval 
of the court as to surety, conditioned that such husband 
will furnish said wife with necessary and proper home, 
food, care and clothing, or that such parent will furnish 
said child or children with necessary and proper home, 
food, care and clothing, then said court may suspend sen- 
tence therein. Said bond shall remain in force as long 
as the district judge deems the same necessary ; and when- 
ever it shall appear to said court, either by affidavit or 
otherwise, that such husband or parent is, in good faith, 
furnishing his said wife, child or children with the neces- 
sary and proper home, food, care and clothing, then said 
court may annul said bond and dismiss the prosecution 
against said husband or parent.” Laws 1905, ch. 196. 

After the offense charged was committed and before the 
case was called for trial, section 2 was amended to read 
as follows: “If at any time after complaint has been filed 
in the justice court, or the county court of the county in 
which the offense shall have been committed, such hus- 
band or parent shall appear before the court in which he 
stands charged and shall pay or secure to be paid to the 
wife or to the legal representative of the child or children 
other than the accused such sum or sums of money or 
property as may be agreed upon, provided that such sum 
so agreed or required to be paid shall not be less than 
two hundred dollars nor more than one thousand dollars, 
then said court may discharge the party accused out of 
custody on his paying the costs of prusecution. And if 
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after conviction, and before sentence, the accused shall 
make settlement with his said wife, or with the legal rep- 
resentative of his said children, in the same manner as 
herein provided for settlement before conviction and shall 
enter into bond to the state of Nebraska in the penal sum 
of not less than two hundred dollars nor more than one 
thousand dollars to the approval of the court as to surety 
and as to sum, conditioned that such husband will furnish. 
said wife with necessary and proper home, food, care and 
clothing or that such parent will furnish said child or 
children with necessary and proper home, food, care and 
clothing or will so furnish both said wife and child or 
children on his paying the costs of prosecution, then the 
said court may suspend sentence therein. Said bond shall 
remain in force as long as the district judge deems the 
same necessary; and whenever it shall appear to said 
court, either by affidavit or otherwise, that said husband 
or parent is, in good faith, furnishing his said wife, child 
or children with the necessary and proper home, food, 
care and clothing, then said court may annul said bond 
and dismiss the prosecution against said husband or par- 
ent.” Laws 1909, ch. 165; criminal code, sec. 2126. 

The language of the first section has not heen changed. 
At the time of the abandonment charged the second sec- 
tion of the act empowered the district court, in the event 
of defendant’s conviction, to suspend sentence upon his 
giving bond in the sum of $200 to support his family. This 
provision was amended in 1909, after the commission of 
the offense charged and before trial, to authorize the dis- 
trict court, after conviction, to suspend sentence upon his 
giving bond in a sum not less than $200 nor more than 
$1,000. In other words, after the commission of the of- 
fense charged and before trial, the penalty of the bond 
to procure a suspension of sentence was increased from 
$200 to a penal sum not less than $200 nor more than 
$1,000. The new statute contained no saving clause, nor 
has attention been directed to one in the criminal code. 
Was the change ex post facto as to the offense charged? 
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In support of the exception to the ruling of the trial 
court it is argued that the first section defining the of- 
fense and prescribing penalties has never been changed, 
and that therefore the amendment did not deprive defend- 
ant of any pre-existing right. In this connection counsel 
for the state cite Hair v. State, 16 Neb. 601, and State v. 
Wish, 15 Neb. 448. Im these cases it is held that an 
amendatory act which merely reduces the punishment for 
a crime is not ev post facto as to prior oficnses. The pro-. 
visions which first authorized the d'strict court to suspend 
sentence were in the second section. It was in the form 
of a proviso, and limited the first section, which defined 
the offense and fixed the penalties. Both sections were 
originally parts of the same act. The legislation chang- 
ing the penalty of the bond from $200 to a penal sum 
not less than $200 nor more than $1,000 was an amend- 
ment of the proviso, and likewise limited the section de- 
fining the offense and fixing the punishment. The 
amendment was a substantive part of the legislation 
on the subject of abandonment, and cannot be detached 
therefrom for the purpose of holding that the first sec- 
tion remained unchanged. When the offense charged 
was committed, defendant was protected by a stat- 
ute which authorized the district court to suspend sen- 
tence, and at that time the penalty of the bond was only 
$200. He then had a right to go to trial relying npon the 
terms of that statute to prevent his imprisonment in case 
of conviction. The proviso authorizing suspension of sen- 
tence limited the section prescribing the punishment, and 
the act amending the proviso changed the limitation. The 
question then is: Did the change in the law, when applied 
to the offense charged, deprive defendant of a substantial 
right within the meaning of that part of the bill cf rights 
which declares that no ex post facto law shall be passed? 

He post facto laws include an enactment “which alters 
the situation of the accused to his disadvantage.” Med- 
ler, Petitioner, 184 U. 8. 160; Kring v. State of Missouri, 
107 U. S. 221. This interpretation of the constitutional 
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provision forbidding the enactment of ex post facto laws 
has been accepted generally by the courts and text-writers, 
and was quoted with approval by this court in an opinion 
by the present chief justice in Afarion v. State, 16 Neb. 
349. The statutory right to have the sentence suspended 
upou giving bond in the sum of $200, in the event of con- 
viction, Was a substantial one, affording a means of escap- 
ing imprisonment. The amendment permitted the court 
to require a bond of $1,000 as a condition of suspending 
sentence. It is argued, however, that it was within the 
power of the court to release defendant on a $200 bond 
under either statute, and that therefore he was not de- 
prived of a substantial right. This argument does not 
ineet the question. When the case was called for trial, it 
was within the power of the court to require a $1,000 
bond, if the amendment was effective as to prior offenses. 
Under the new act the exercise of this power depended on 
the will of the court, and not on the wish or financial 
ability of the defendant. If he were unable to give bond 
in excess of $200, when required by order of the court to 
execute a bond in a larger sum as a condition of having 
sentence suspended, the change in the statute would de- 
prive him of his liberty in case of conviction. There may 
be 2 differeuce between a statutory right and the mercy 
of a court. In any event the penalty of the bond was 
increased. The bill of rights forbids the enactment of ew 
post facto laws. The command of the constitution is 
directed to the legislature. It apples to legislative enact- 
ments, and makes no reference to the judgments of courts. 
Whether an amendment of the criminal code is ex post 
facto as to prior offenses depends upon the provisions of 
the new act, and not upon the authority or inclination of 
the courts to limit its operation to the purview of the stat- 
ute amended. In conferring upon the court authority to 
require a bond in excess of $200, the legislature intended 
that the power should be uniformly exercised without dis- 
tinction as to prior and subsequent offenses. The law- 
makers did not insert a saving clause in the amendatory 
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act nor otherwise call upon the court to limit its opera- 
tion, as to prior offenses, to the terms of the original act. 
The amendment altered the situation of accused to his 
disadvantage, and to that extent the legislature exceeded 
its power./ The exception to the ruling of the trial court 
is therefore 


OVERRULED. 


JAMES JONES, JR., V. STATE OF NEBRASKA. 
Freep Junxg 29, 1910. No. 16,537. 
1. Homicide: AppEat: PreEsupiciaL Error. In a prosecution for mur- 


der, a conviction should be reversed for the erroneous admission 
of irrelevant evidence which is prejudicial to defendant. 

9. Criminal Law: INSTRUcTIONS: CoM\.ENT oF Cotrr. In charging 
the jury in a criminal prosecution, it may be error for the trial 
court by oral comment or other means to unduly emphasize the 
fact that part of the instructions are given at the request of de- 
fendant, and that the others are given by the court on its own 
motion. 


Error to the district court for Chase county: Ropert C. 
Onk, Jupen. Reversed. 


W. 8S. Morlan, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W, Ayres, contra. 


Ross, J. 


In the district court for Chase county the county attor- 
ney filed an inforniation against James Jones, Jr., defend- 
ant, charging him with murder in the first degree. A jury 
found him guilty of manslaughter, and the district court 
sentenced him to serve a term of six years in the peni- 
tentiary. As plaintiff in error he now presents for review 
the record of his conviction. 

Defendant shot and killed Joseph B. Rowley, March 25, 
1909, and at the trial for murder resisted conviction on 
the ground of self-defense. Rowley and defendant had 
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lived on adjoining farms in Chase county for a number 
of years. At one time they were on friendly terms and 
jointly furnished posts and two wires for about 80 rods 
of division fence on the southern boundary of defendant’s 
pasture. This fence had separated their possessions for 
six or seven years. When each was keeping a stallion in 
March, 1908, a barn owned by Rowley was burned. There 
is proof tending to show: Rowley accused defendant of 
burning his barn and threatened him with violence. The 
accusation and threats were communicated to defendant. 
Rowley organized a vigilance committee of 20 men who 
waited on defendant at his home April 1, 1908. On this 
occasion Rowley appeared with a shotgun which he had 
carried across his saddle in front of him and accused de- 
fendant of the barn-burning. The latter indignantly de- 
nied the charge and earnestly protested his innocence, but 
indicated a willingness to test his prowess with his ac- 
cuser. Violence was averted, but at a subsequent meet- 
ing of the committee Rowley proposed to visit defendant’s 
place and shoot up his house. A witness advised Row- 
ley against taking his men there again, and afterward on 
April 14, 1908, received by mail a note purporting to come 
from the vigilance committee and warning him to leave 
the affairs of the mob alone. One house in the neighhbor- 
hood was shot up. At different times before the tragedy 
defendant appealed to the county attorney for protection 
from Rowley and the vigilance committee, but that officer, 
after having heard complaints from both sides of the con- 
troversy, advised against commencing legal proceedings. 
Defendant also applied to the governor and attorney gen- 
eral for protection, and was referred to the county attor- 
ney ag the state’s prosecuting officer in Chase county. 
On the morning of March 25, 1909, without notice to 
defendant, Rowley hitched a team to a wagon and drove 
in his own field to the west end of the division fence 
south of defendant’s pasture. He took with him two shot- 
guns, a Winchester rifle and a revolver. He was accom- 
panied by two sons, one named Richard, age 23, and the 
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other named Henry, age 19. They attached the west end 
of one of the fence wires to the rear of the wagon and 
drove the team eastward along the fence, pulling the 
staples, throwing posts into the wagon, allowing the wire 
attached to the wagon to drag behind, and leaving the 
other wire on the ground. When they were thus engaged, 
defendant, unarmed, approached across his pasture on 
foot. In describing what followed, Richard testified that 
after about 40 yards of fence had been taken down he saw 
defendant coming. His own language, referring to de- 
fendant as “Jim,” is in part: “Jim come down and says: 
‘You fellows want a shooting scrape?’ Father says: ‘No, 
I want my fence.’ Jim says: ‘I got a Winchester.’ Father 
says: ‘Go get it;’ and he went.” MHenry’s testimony was 
substantially the same. The proofs show without contra- 
diction that the senior Rowley displayed one of the shot- 
guns. Defendant’s version of what took place at this 
meeting is stated in his own words as follows: “I went 
out there, and he was tearing the fence down; and I hol- 
lowed to him to Jet the fence alone. I went on up there 
close to him and got within 30 or 35 yards of him, and 
he grabbed a gun and came towards me, leveled it at me, 
and came over the fence two or three steps. I says: ‘Oh, 
I guess you want a shooting scrape;’ and he said yes he 
did, to go and get my gun.” Other details were given by 
the witnesses, and, in so far as there is a conflict in the 
testimony as to what was said and done at the first meet- 
ing after Rowley began to take down the fence, the story 
told by Richard and Henry at the coroner’s inquest ap- 
pears to coincide more nearly with defendant’s testimony 
at the trial than with their own. Defendant left the Row- 
leys at the work described and went in a northeasterly 
direction to his house. After they had taken down the 
fence to a point as far east as a gate near the southeast 
corner of defendant’s pasture, defendant returned in a- 
wagon with his brother Arthur. Richard testified that de- 
fendant, when approaching in the wagon, carried his rifle 
across his knees, came within 150 yards, and got off in 
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the open on the south side of his wagon; that the Row- 
leys went behind their wagon box which had been ex- 
tended in height on the south side by boards used during 
corn-lusking; that defendant shot four times, twice when 
standing and twice when in a crouching position with his 
rife resting on his knee, the first and second shots going 
over their heads, the third splintering the wagon box, and 
the fourth killing the senior Rowley instantly. Richard 
also testified that his father used his rifle and fired the 
first shot, shooting five times in all, some of the shots be- 
ing accidental and all going wild, but that he did not 
shoot until after defendant had raised his gun. Richard, 
according to his own testimouey, fired twice with a shot- 
gun and once with the rifle after his father was killed. 
In the main this testimony was corroborated by Henry's. 


The sum of defendant's story of the shooting is: After ~ 


the colloquy in the morning defendant went home, hitched 
his team to a wagon, loaded posts, wire and tools and 
started out to rebuild the fence which the Rowleys had 
taken down. Defendant sat in the left end of the seat 
with the lines in his hands. The gun was in the front 
end of the wagon-box at the right side, leaning against 
the posts, with the stock down, Defendant drove southi- 
ward from his home, followed a road to a point north of 
the gate where the Rowleys were at work, and turned 
toward the southwest. When traveling in that direction 
in the manner described, and away from the Rowleys, 
they commenced shooting at him from a distance of 100 
yards or more. He saw their guns pointed at him and 
smoke coming out of the barrels. He put his arm up to 
his face for protection and received a shot in the back of 
hig hand. A bullet whistled over his head when his wagon 
was in motion, and he immediately threw down the lines, 
grabbed the rifle, and jumped out of the wagon on the 
south side, the team moving on and turning to the right. 
He fired four shots, aud was standing when he fired the 
first three. The first and second were fired over Rowley’s 
wagon, and the third at it. When the fourth was fired 
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he was in a crouching position with his gun leveled and 
his arm resting on his knee. This testimony was prac- 
tically the same as his brother’s. He and Arthur rebuilt 
the fence the same morning, and returned to the house a 
little after noon. A neighbor who met them when they 
returned testified there was a shot-mark on the front end 
of the wagon and a number of shot-marks on the left side 
of the box near the front end. 

Was defendant fired upon in his own field, when law- 
fully engaged in farm work? Was the deceased Rowley 
the agressor? Was self-defense a justification for the 
homicide? Who told the truth? The determination of 
these questions imposed upon the jury a perplexing duty. 
Four persons who witnessed the tragedy testified at the 
trial. Two were sons of the deceased person and one of 
them participated in the shooting. While admitting 
their father fired the first shot, they said defendant, when 
150 yards away, first raised his gun to shoot. The other 
eyewitnesses were defendant and his brother, and each 
testified to having been shot before the fire was returned 
and before any threatening move Jiud been made by de- 
fendant. The four eyewitnesses would naturally fecl a 
keen interest in the result of the prosecution. The testi- 
mony is voluminous, and in the brief outline here given 
no attempt has been made to determine any question of 
fact or the weight of any item of evidence. Some facts 
of which there is proof, however, have been narrated for 
the purpose of determining whether errors apparent on 
the face of the record were prejudicial. 

The following letter was admitted in evidence over the 
objection of defendant, and the ruling is veliemently as- 
sailed as erroneous: “Blanche, Neb., Oct. 20, 1909. Mrs. 
Rowley: Please keep your boys off my place and away 
from my haystacks and out of my pasture. I saw them 
there and I will put up with it no longer. Yours truly, 
James Jones, Jr.” The state of course makes no attempt 
to justify the admission of this letter as evidence of de- 
fendant’s guilt, but the attorney general argues that it is 
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in the handwriting of defendant, and was properly ad- 
mitted for the purpose of comparison in showing the gen- 
uineness of another letter in which defendant acknowl- 
edged that Rowley had an interest in the division fence. 
This reasoning cannot be adopted to justify the ruling of 
‘the trial court. Neither the state in offering the letter 
nor the trial court in overruling the objection to it limited 
its consideration to the purpose of comparison. It was 
identified as substantive proof to be considered in deter- 
mining defendant’s guilt, and was read to the jury as 
such. There was no instruction directing the jury to con- 
sider it only for the purpose of showing the genuineness 
of other letters written by defendant. It was written 
more than six montlis after the homicide. It was clearly 
irrelevant and was erroneously admitted. Was it preju- 
dicial to defendant? Two sons of the deceased Rowley 
testified that the defendant was the aggressor. This was 
the vital question when defendant’s life was in the bal- 
ance. Defendant and his brother testified that Rowley 
was the aggressor. In this situation the jury would look 
outside of the conflicting testimony of the eyewitnesses 
to other proofs for defendant’s motives and propensities, 
and would find in the letter quoted, when unexplained, a 
disposition on his part to be unkind or cruel to the widow 
and orphans he had made. The logical effect of this ir- 
relevant evidence was to prejudice defendant in the minds 
of the jury. Under the circumstances of this case, it can- 
not be said that the error in overruling the objection to 
the letter was not prejudicial, though such a ruling would 
ordinarily be harmless error in a different record. Other 
letters Which were likewise irrelevant were also admitted 
in evidence over the objection of defendant. 

Defendant also complains of the manner in which the 
instructions requested by him were given to the jury by 
the trial court. For an acquittal defendant relied on self- 
defense and most of the instructions requested by him re 
lated to the law on that subject. He requested 14 instruc- 
tions, and all of them were given, but the trial court in 
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reading them introduced each with the following oral 
statement to the jury: “At the request of the dcfeudant 
I instruct you as follows.” After the jury had been thus 
reminded 14 times that the instruction being given was 
requested by defendant, the trial court addressed them as 
follows: “Gentlemen of the jury, the court on its own 
motion instructs you.” Then followed the first instruc- 
tion given by the court on its own motion. Seventeen 
more, consecutively numbered, were also given, and each 
was prefaced by the following remark from the bench: “T 
further instruct you as follows.” Those given at the re- 
quest of defendant were further distinguished from the 
othérs in the presence of the jury by being pinned together 
in a separate package which was indorsed by the judge, 
“Requested by defendant.” This method of charging the 
jury and of emphasizing the fact that some of the in- 
structions were given at the request of defendant and that 
others were given by the court on its own motion is criti- 
cised as erroneous and prejudicial. The attorney gener. 
al’s reply to the argument is that defendant himself identi- 
fied his instructions, and in consequence requested the fol- 
lowing which the trial court gave: “The instructions viven 
by the court at the request of the defendant have been 
examined and approved by the court, as truly stating the 
law applicable to this case, and It is your duty to give 
such instructions the same weight and consideration as if 
given by this court on its own motion.” This instruction 
is no justification for the action of the trial court in intro- 
ducing those that preceded it with the oral statement: 
“At the request of defendant J instruct you as follows.” 
Defendant’s purpose in requesting the instruction quoted 
was to give those preceding it equal rank with the in- 
structions given by the court on its own motion, but there 
is nothing in the record to indicate that tt made a greater 
impression on the jury than the oral announcement which 
the court repeated from the bench 14 times: “At the 
request of defeudaut I instruct you as follows.” The sit- 
nation was further complicated by an instruction in which 
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the jury were directed to “found their verdict solely on the 
evidence as given on this trial and the instructions of the 
court.” That the jury were in doubt as to the relative 
importance and dignity of the different instructions is 
conclusively shown by the record. After they had delib- 
erated 20 hours, without coming to an agreement, they 
directed the following inquiries to the trial judge: “Can 
the jurors ask the court for instructions concerning the 
instructions that we already have got? Are we not to 
consider all of the instructions and render a verdict there- 
from, and no one part?” These questions were answered 
by the court as follows: “The jury is instructed that they 
should take and consider all the instructions given them 
on this trial, in reaching their verdict, and not any part 
thereof.” 

For instructions the jury properly look to the court. 
Did the instructions on the law of self-defense emanate 
from the court or from defendant who was urging self- 
defense as a justification for the homicide? Should the 
instructions given at the request of defendant on that 
subject be considered? Why should the jury debate 
these questions among themselves? It is proper to 
indicate by the record the instructions given at the re- 
quest of each party, but the better practice forbids the 
mentioning of such matters to the jury. It is improper 
for the trial court to emphasize the fact that some of the 
instructions given were requested by defendant and that 
others were given by the court on its own motion. The 
practice followed in this case has often been condemned 
by reviewing courts. In discussing this question, the su- 
preme court of Illinois said: “The instructions should go 
to the jury as the instructions of the court, and the better 
practice is to have nothing appearing on the instructions 
showing at whose instance they are given.” Aneals v. 
People, 184 Til. 401. 

The instructions requested by defendant were in some 
measure at least discrediicd by the manner in which they 
were submitted to the jury, and in the other instructions 
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the law on the subject of self-defense was not as fully or 
accurately stated as it should have been. While the man- 
ner in which the jury were charged might not amount to 
error in many cases, the peculiar circumstances of the 
present case lead to the conclusion that it was error preju- 
dicial to defendant. , 

For the reasons given, the judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings. 

REVERSED. 


CHaARity A, MELVIN, APPELLANT, Vv. A. G. HAGADORN, 
APPELLEE. 


Frrep June 29, 1910. No. 16,092. 


1. Pleading: AMENDED PETITION: NEw Cause or Action. The facts 
incorporated in the amended petition set out in the opinion ex- 
amined, and held to constitute a separate and independent cause 
of action from that stated in the original petition. 


2. Limitation of Actions: AMENDED PETITION: NEW CaUsE or ACTION. 
“Where the facts incorporated into a petition by way of amend- 
ment constitute a cause of action separate and independent from 
that stated in the original petition, the statute of limitations 
against the cause of action pleaded in the amendment runs until 
the filing of such amended petition.” Buerstetta v. Tecumseh 
Nat. Bank, 57 Neb. 504. 


3. Appeal: REvERSAL. An appellate court will not reverse a judgment 
simply for the purpose of giving a litigant a remediless right. 


APPEAL from the district court for Frontier county: 
Rokrert C. Org, Jude. Affirmed. 


C. H. Tanner and J. L. McPheely, for appellant. 
Morlan, Ritchie & Wolff, contra. 


FAwcert, J. 


On August 18, 1906, plaintiff brought this suit in Fron- 
tier county to set aside a deed from one Barton and wife 
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to defendant, and thereby remove what plaintiff alleged 
was a cloud upon her title to a quarter section of Jand in 
said county. On April 15, 1907, plaintiff filed an amended 
petition praying the same relief ag in the first, and in 
addition thereto that the court reinstate two mortgages 
which she alleges had been released by her grantor under 
a mistake of facts, and for an accounting against defend- 
ant upon said mortgages. From a decree finding generally 
for the defendant and dismissing plaintiff’s suit, she 
prosecutes this appeal. 

The land in controversy is described as the south half 
of the northwest quarter, the northeast quarter of the 
northwest quarter, and the southwest quarter of the 
northeast quarter of section 3, township 7, range 28 
west, in Frontier county. One Marion Pickenpaugh ob- 
tained the land from the United States government. The 
record is silent as to many of the transfers affecting the 
title thereto, subsequent to its entry by Mr. Pickenpaugh. 
From an abstract of-title passed up to the court by coun- 
sel for plaintiff at the oral argument, and to which we 
therefore feel at liberty to refer, we find that Mr. 
Pickenpaugh executed two mortgages to one J. E. Seeley, 
one of the said mortgages being for $600, and the other 
for $90. Subsequently Seeley assigned the $600 mortgage 
to one William W. Smith. Later on, Seeley and his wife, 
Affa C. Seeley, conveyed the land by quitclaim deed to 
Abb Craig. This deed was made December 7, 1891. Six 
days prior to that date (December 1, 1891) Craig and his 
wife executed a mortgage to the said William W. Smith 
for $600, and on February 16, 1892, executed another to 
J. E. Seeley for $90. On the same day they executed to 
Seeley a quitclaim deed for the land. These two mort- 
gages and the quitclaim deed were all acknowledged by 
Craig and wife on February 16, 1892. These transfers 
and dates tend strongly to corroborate the testimony of 
defendant given upon the trial, to the effect that Craig 
was only a dummy, taking title from Seeley and giving 
the mortgages and reconveying the title to him without 
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consideration. The $90 mortgage executed by Picken- 
pangh was released by Seeley May 1, 1891, and the $600 
Pickenpaugh mortgage was released by Smith February 
23, 1892. After obtaining the two mortgages and the quit- 
Claim deed from Craig, Seeley and his wife, Affa, on June 
4, 1892, conveyed the land by warranty deed to R. A. Bar- 
ton, subject to the two Craig mortgages. On January 16, 
1899, Barton and his wife conveyed the land by quitclaim 
deed to defendant Hagadorn, for a consideration of $50, 
which deed was not recorded by Mr. Hagadorn until No- 
yelnher 23, 1905. October 1, 1902, William W. Smith as- 
signed the $600 Craig mortgage to Affa C. Secley, wife of 
J. B. Seeley. On November 30, 1902, R. A. Barton and 
wife hy quitelaim deed attempted to convey the land to 
Atfa C. Seeley, but, on account of an error in the descrip: 
tion ds to one eighty, a second quitclaim decd was exe- 
cuted by Barton and wife to Mrs. Seeley on April 28, 
1904. In each of these two quitclaim deeds it is recited: 
“This deed is given to convey auy interest we may have 
in said property at this time and no more.” On October 
18, 1905, Affa C. Seeley, “as execqutrix of the estate of 
J. E. Secley, deceased,” released of record the $90 Craig 
mortgage. On November 138, 1905, William W. Smith 
executed a release of the S600 Craig mortgage. No re- 
lease of this mortgege was ever executed by Affa C. Seeley, 
who had obtained the same by transfer from Sinith, as 
above shown, more than three vears prior to the time Smith 
assumed to release it. November 28, 1905, Affa C. Seeley, 
widow, conveyed the property by warranty deed to plain- 
tiff. This deed is a plain, ordinary, warranty deed, and 
makes no reference to any prior mortgages by assignment 
of the sume or otherwise. 

In her original petition, plaintiff alleges that at the 
time of the execution of the quitclaim deed from R. A. 
iarton to defendant, Barton, being unable to pay two 
-evlain mortegaves securing the sum of $725, and certain 
uccrued interest, executed and placed in the hands of de- 
fendant the quitclaim deed with the name of the grantee 
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in blank, and with instructions to defendant to deliver 
the deed to the holder of the said two mortgages upon a 
release of the same, no further consideration to be re- 
quired; that defendant paid no consideration whatever 
for the said deed, and had no authority to deliver the 
deed except upon compliance with said instruction; that 
at the time of the delivery of the deed he was instructed 
to insert the name of the owner of said mortgages as 
grantee therein; “that subsequent to the execution of said 
deed so placed in the hands of defendant A. G. Hagadorn, 
and it being verbally agreed as aforesaid, the said R. A. 
Barton and wife, for a valuable consideration to them 
paid by two several conveyances in due form duly exe- 
cuted, acknowledged and delivered, conveyed all of said 
land to said Affa C. Seeley, being the same conveyances 
hereinbefore set forth, * * * and as a part of the said 
consideration for same the said two mortgages were re- 
leased and canceled of record. At the time of the pur- 
chase of said described real estate by the plaintiff, the 
plaintiff had no notice of any kind or nature of the said 
deed in blank to said land so placed in the hands of de- 
fendant A. G. Hagadorn, and the said defendant receiv- 
ing information of the purchase of said land by plaintiff, 
without any authority whatever, fraudulently inserted or 
caused to be inserted in said deed his name as grantee and 
without authority caused said deed to be recorded as 
hereinbefore set forth, he the said A. G. Hagadorn not 
having in any manner whatever complied with any of the 
agreements or instructions to him given, when said deed 
was executed and placed in his hands, and the grantors 
who executed said deed did not then own or have any in- 
terest of any kind or nature in said land. And plaintiff 
would further allege that he the said A. G. Haga- 
dorn has never been in possession of said premises, either 
actual or constructive, but now sets up and claims title 
to said premises against the plaintiff, but refuses to com- 
mence an action at law to trv his title to the same, and said 
deed is a cloud upon the plaintiff’s title to said premises 
29 
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and tends to depreciate the value thereof. The plaintiff, 
therefore, prays that said deed from R. A. Barton and 
wife Mary A. to A. G. Hagadorn may be set aside, can- 
celed of record, declared null and void, and that the 
said cloud upon plaintiff’s title .caused thereby may 
be removed, and for such other relief as equity may re- 
quire.” 

Issues were joined by answer and reply, and plaintiff 
proceeded to take the deposition, in Colorado, of R. A. 
Barton. That deposition, when taken, thoroughly dis- 
proved the allegations of plaintifi’s petition. It showed 
that the quitclaim deed from Barton to defendant was 
made in good faith for a cash consideration of $50 above 
incumbrances; that it was written out by Mr. Barton him- 
self, and that defendant’s name was written in the deed 
prior to its execution and delivery. As a result, evidently, 
of the taking of that deposition, plaintiff, on March 29, 
1907, obtained leave to file an amended petition, and was 
given 40 days’ time in which to file the same. On April 
15, 1907, the amended petition was filed. The amended 
petition starts out by copying all of the original petition 
down to the prayer, and then further alleges that the two 
quitclaim deeds from Barton and wife to Affa C. Seeley 
were recorded long prior to the recording of the deed 
from Barton to defendant, and that at the time Barton 
executed the deeds to Affa C. Seeley she, the said Affa C. 
Seeley, had no notice whatever, either actual or construc- 
tive, of the quitclaim deed from R. A. Barton and wife to 
defendant A. G. Hagadorn. This allegation, as well as 
the allegation in plaintiffs original petition that she was 
in possession of the land, are thoroughly disproved by the 
evidence. The uncontradicted evidence shows that from 
the time the defendant received his quitclaim deed from 
Barton in 1899 down to the time of the suit defendant was 
in the undisputed possession of the land. It shows that 
he had about 15 acres of it inclosed in a pasture; that he 
was cultivating from 45 to 50 acres, and that he was 
cutting the hay off all of the rest of the land available for 
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that purpose. It is apparent therefore that in all of 
the transactions between Barton and Mrs Seeley and 
plaintiff subsequent to the deed from Barton to defendant 
they had full notice, by reason of defendant's open pos- 
session and use of the land, of whatever interest he owned 
therein. 

The amended petition further alleges that “it was a 
part of the consideration of the said two conveyances or 
deeds from R. A. Barton and wife to the said Affa C. 
Seeley that she release of record two certain mortgages 
thereon owned and held by her, one dated December 1, 
1891, securing the sum of $600, and one other certain 
mortgage dated February 16, 1892, securing the sum of 
590, and, having no notice whatever of the existence of 
the said deed from said R. A. Barton and wife to defend- 
ant A. G. Hagadorn, the said Affa C. Seeley by instru- 
ments in writing in due form, duly acknowledged, released 
the two said mortgages and filed same of record, to wit, 
in the mortgage records of I’rontier county, Nebraska, 
long prior to the time of the recording of said deed to de- 
fendant A. G. Hagadorn, and there would now be due on 
said two mortgages the sum of $1,550;” that plaintiff 
has entered into a contract in writing for the sale of the 
lands in controversy to defendant Francis C, Shelley; that 
she has received $1,000 of the purchase price and is de- 
sirous of completing the sale, but is prevented from com- 
plying with the terms of her contract by reason of the 
cloud upon her title and the claim made by defendant. 
“Plaintiff therefore prays that said deed from R. A. Bar- 
ton and wife, Mary A., to A. G. Hagadorn may be set 
aside, canceled of record, declared null and void, and that 
the said cloud upon plaintifi’s title caused thereby may 
be removed. * * * Plaintiff further prays that for the 
purposes of the triul and adjustment of the equities be- 
tween the parties, if the court under the evidence dves not 
cancel the said deed from R. A. Barton and wife to de- 
fendant A. G. Hagadorn, that the said two mortgages be 
restored, and an accounting had of the amount due 
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thereon, and the defendant A. G. Hagedorn be required 
to pay the same into court to be disposed of-and dis- 
tributed as the court may order; and for such other relief 
as equity may require.” 

for answer to the amended petition, defendants set out 
the chain of title substantially as above given; allege that 
the deed from Barton to defendant was in guvod faith; 
that defendant immediately took exclusive possession of 
all of said land and feneed and used tle same as above 
indicated: the recording of his deed as above set out; de- 
nies every allegation in plaintiff’s petition not specifically 
admitted, and then pleads the statute of limitations as 
against the mortgages. Some objection to the form of 
this plea is made by plaintiff, but it is sv clearly without 
merit that we will not take time to discuss it. 

Tn the decree the court found generally in favor of de- 
fendant and against the plaintiff, and adjudged and de- 
creed “that plaintiff's action be disinissed as to defend- 
ant A. G. Hagadorn, and that said defendant A. G. Haga- 
dorn go hence without day and recover of plaintilf lis 
costs herein expended taxed at dollars.” 

Plaintiff assigns two reasons for a reversal: “Tirst. 
That the plaintiff was entitled to be subrogated to the 
rights of the mortgages, and the two mortgages reinstated 
and made a lien on the land. Second. That the decree is 
not supported by tle evidence.” Plaintiff must fail in 
both of these contentions. Even if the evidence appear- 
ing in the record were,competent and suflicient to show 
the former validity of the two mortgages in controversy 
and the release of the same by plaintiff, which we very 
seriously question, the same evidence shows that the notes 
which the mortgages were given to secure becanie due De- 
cember 1, 1896, and February 16, 1897, respectively. Both 
mortgages would therefore be barred in ten years there- 
after, or on February 16, 1907, there being no evidence in 
the record to show that any payments of ¢ither principal 
or interest were ever made upon cither of them. The 
amended petition which, for the first time, asserted any 
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rights under the mortgages was not filed until April 15, 
1907. It is argued by plaintiff that the original and 
amended petitions becaine one record, and hence that the 
suit was brought upon the filing of the original petition. 
As a general proposition, and under certain circum- 
stances, that is true, but that is not the law when the 
amendment introduces an entirely new cause of action, 
as was done in the present case. In the original petition, 
plaintiff asserted that she was the owner of the land, that 
the deed from Barton to Hagadorn which clouded her 
title was fraudulent and void, and prayed simply that it 
should be set aside and removed as a cloud upon her 
title. After taking Mr. Barton’s deposition and discover- 
_ ing that she could not succeed in that suit, she then added 
anew, separate and distinct cause of action, in which she 
asserts that the two mortgages in controversy were re- 
leased by mistake, or rather under a misappreliension of 
the state of the title, and prays that they be reinstated, 
and for an accounting thereon. If the mortgages had 
never been released, they would at that time have been 
barred by the statute of limitations. Their release by 
mistake or under misapprehension did not toll the stat- 
ute. Moreover, even though it were to be conceded that 
the petition and amended petition must be treated as one 
record, and that by the warranty deed from Affa C. Seeley 
to plaintiff, plaintiff became subrogated to the rights of 
Mrs. Secley under those mortgages, we could not grant an 
accounting and a decree of foreclosure of the mortgages 
in this suit for the reason that the petition fails to allege 
that no action at law has ever been commenced for the 
payment of the debt secured by said mortgages or any por- 
tion thereof. So that all that we could do would be to 
set aside the releases of the mortgages on the ground that 
they were executed by mistake. This would leave them 
standing as if they had never been released, and would 
put plaintiff to an entirely new suit for their foreclosure; 
in which suit the plea of the statute of limitations would 
have to be sustained. An appellate court will not reverse 
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a judgment simply for the purpose of giving a litigant a 
remediless right. 
The evidence fully sustains the judgment. 


AFFIRMED. 
Root, J., concurs in the conclusion. 


Louis W. SCHLOTE, APPELLER, Vv. Myron D. WALKER, 
APPELLANT. 


Firep JUNE 29, 1910. No. 16,107. 


Appeal: ArrirMANcE. Where, in a controversy between parties, the 
amount involved is within the jurisdiction of a justice of the 
peace, and a judgment is entered thereon in the county court, 
and on appeal to the district court a similar judgment is entered, 
this court, on appeal, finding no prejudicial error in the record, 
will affirm the judgment of the court below without discussion. 


APPEAL from the district court for Pierce county: AN- 
SON A. WELCH, JUpGH. Affirmed. 


Douglas Cones, for appellant. 
J. A. Van Wagenen, contra. 


Fawcett, J. 


Plaintiff and defendant, with their respective wives, 
entered into a written contract for an exchange of farms, 
the final exchange to take place on the first of the follow- 
ing March. The contract gave plaintiff the right to go 
upon defendant’s land to do fall plowing. Plaintiff 
availed himself of this right, and plowed 30 acres of land. 
After the plowing had been done, and about December 1, 
plaintiff learned that defendant was not going to carry 
out the contract of exchange. He thereupon called upon 
defendant and asked him “What about the plowing?” 
Defendant said he would pay him for the plowing. 
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Thereupon plaintiff and defendant, together with a third 
person who was present, went out and measured the 
plowing, and agreed that plaintiff had plowed 30 acres. 
Plaintiff thought he ought to have $2 an acre for the 
plowing. Defendant thought that was high. Plaintiff 
then offered to take $1.80 an acre. This offer was not 
accepted. Defendant said he would make inquiry to as- 
certain the customary value of plowing in that neighbor- 
hood, and the parties separated. Just as they were sep- 
arating, defendant said to plaintiff, “Now, if I come up in 
two or three days and pay you for this plowing, will you 
voluntarily turn over the contract?” to which plaintiff 
replied that he would, “but not before.” Defendant did not 
pay for the plowing, and suit was brought in the county 
court, where judgment was rendered in favor of plain- 
tiff for the sum of $60. Defendant appealed to the dis- 
trict court. At the conclusion of the trial in that court, 
plaintiff moved for a directed verdict in favor of plaintiff, 
and defendant made a similar motion for a verdict in 
favor of defendant. The court overruled defendant’s mo- 
tion and sustained that of plaintiff. A verdict was re- 
turned for $60. Out of an abundance of caution plaintiff 
unnecessarily remitted $6 from the verdict, so that his 
judgment would be for the amount of his unaccepted offer 
before suit to settle for $1.80 an acre. The motion for new 
trial was overruled, and judgment entered for plaintiff in 
the sum of $54, from which defendant prosecutes this ap- 
peal. The case is too trifling to warrant a discussion in 
this court. Suffice it to say that we have examined the 
record and find no prejudicial error therein. 
The judgment of the district court is therefore 


AFFIRMED. 
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CagRIB B. COBB, APPELLEB, V. NANNIE C. MACFARLAND, 
EXECUTRIX, APPELLANT, 


Firep June 29, 1910. No. 15,904. 


1. Wills: Erection. No general rule can be formulated defining what 
acts of acceptance or acquiescence shall be sufficient to constitute 
an election between a devise in a will and a right inconsistent 
with the will. There must be an intention to make an election 
or some decisive act that will prevent restoring the parties af- 
fected to the same situation as if such act had not been per- 
formed. 


An attempt to take both the property given by 
the will and the right inconsistent with the will does not con- 
stitute an election; when one is taken and the other rejected 
there is an election; if one is taken, and the situation of the 
parties affected is so changed with reference to the property or 
rights involved that they cannot be restored to their former gitu- 
ation, the election is complete. 


PAYMENT OF MORTGAGE: PRIOR CONVEYANCE. The provision 
in a will that the mortgage upon a certain tract of land shall be 
paid out of the estate is not inconsistent with a former contract 
by the testator to convey the land to another. 


4, Statute of Frauds: Sate or Lanp: Paroni Contract: Part PER- 
FORMANCE. The effect of section 6 of the statute of frauds (Comp. 
St. 1909, ch. 32) is to continue the practice by which at the time 
of enacting the statute courts of equity compelled the specific 
performance of parol contract to convey real estate fer the pur- 
pose of preventing fraud and injustice when there has been a 
part performance. 


5. Evidence: STATEMENTS OF DecEDENTS. Testimony as to statements 
made by a deceased person many years before the testimony is 
given must be scrutinized closely; but when it appears that the 
circumstances were such that the parties testifying must have 
given close attention to the statements when matic, and to the 
exact meaning of the party who made them, and strongly indi- 
cate the reasonableness and probability of the statements, and 
the statements are against the apparent interest of the party 
making them, such evidence may be sufficient to establish the 
fact stated. 

6. Statute of Frauds: SALE or LAND: PAROL Contract: Part PER- 


FORMANCE. Payment of the consideration for the conveyance of 
real estate, the purchaser being in possession at the time of 
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such payment and continuing in possession and making valuable, 
permanent improvements on the land without any agreement as 
to the terms of such possession, will be such part performance 
as to take the contract to convey out of the statute of frauds. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JuDGH. Affirmed. 


Hall, Woods & Pound, for appellant. 
Field, Ricketts & Ricketts, contra. 


SEDGWICEK, J. 


On the 5th day of July, 1905, Judge Amasa Cobb died 
in Los Angeles, California. At the time of his death he 
held the legal title to 1,040 acres of land in the township 
of Denton, Lancaster county, Nebraska, and other prop- 
erty. The only heirs to survive him were his daughter, 
the defendant Mrs. Nannie ©. Macfarland, and two grand- 
sons, Frank 8S. Cobb and Gilbert A. Cobb, children of his 
deceased son, Moffitt McKinney Cobb, and his son’s 
widow, Mrs. Carrie B. Cobb, the plaintiff herein. He left 
a will by which he devised to his daughter, Mrs. Mac- 
farland, an undivided one-half of the above mentioned 
land, and to each of his said grandsons an undivided one- 
fourth, subject to life estate to their mother, the plaintiff 
herein. The estate devised to the plaintiff was one-third 
of the one-half devised to her two boys to be held by her 
during her life. The defendant Nannie C. Macfarland is 
the executrix of her father’s will. In 1896 Moffit McKinney 
Cobb was county treasurer of Lancaster county. It was 
discovered that there was a shortage in his accounts, and 
he and his sureties were notified of this shortage and re- 
quired to make settlement. Amasa Cobb was one of the 
sureties on hig official bond. The plaintiff in her petition 
alleged that the deficit was $48,088.61, and that the said 
Amasa Cobb as one of said sureties upon said bond was 
personally liable for the payment of said deficit, and that 
about this time Moffitt McKinney Cobb died and left poli- 


410 NEBRASKA REPORTS. [ Vou, 87 


Colsb vy. Macfarland, 


cies of life insurance payable to this plaintiff, and that 
she collected thereon, together with the proceeds of cer- 
tain personal property belonging to the plaintiff, an 
amount aggregating about the sum of $16,000, and that 
Amasa Cobb, to induce the plaintiff to give to him the 
said money to meet his liability on the bond of Moffitt 
McKinney Cobb, “promised the plaintiff he would be- 
queath and devise unto the said plaintiff, absolutely,” the 
farm which she then occupied, being 800 acres of the land 
above mentioned; that she let Amasa Cobb have the 
$16,000 and the same was used by him in settling his lia- 
bility upon the said bond, and she asked for a judgment 
“that it be decreed that the said Amasa Cobb was bound 
to leave by his last will and testament to the plaintiff 
above named, absolutely,” the said 800 acres of land, and 
that the contract between the plaintiff and the said Amasa 
Cobb be specifically enforced, and plaintiff vested with the 
title to said land and the same be quieted in the plaintiff. 
The trial court found for the plaintiff and entered a de- 
cree accordingly, and the defendant appeals. 

The principal question presented in the case is as to the 
sufficiency of the evidence to establish the contract relied 
upon. The defendant presented several questions of 
estoppel and election which she insists ought to defeat 
the plaintiff’s claim. 

1. The said 1,040 acres of land consist of two tracts, 
one of 800 and the other of 240 acres. Both of these 
tracts for several years prior to the death of Moffitt Me- 
Kinney Cobb were occupied and farmed by him and his 
wife, this plaintiff. They cannot be said to be adjoining, 
but they are contiguous, the southeast corner of the smaller 
tract touching the northwest corner of the larger one. 
Soon after the death of Amasa Cobb negotiations were be- 
gun for the sale of the smaller tract of land, and it ap- 
pears from the evidence that the plaintiff participated in 
those negotiations and was anxious that the sale be made. 
She wrote several letters to the defendant, apparently 
seeking to promote this sale, and finally, when it was ac- 
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complished, she and her two sons participated in the pro- 
ceeds, in accordance with the provisions of the will. It 
ig insisted by the defendant that this action on the part 
of the plaintiff estops her now to claim adversely to the 
provisions of the will. It is a fundamental principle of 
law that one who accepts a beneficial interest under a will 
thereby adopts the whole will, and renounces every right 
or claim that is inconsistent with the will. This is a 
principle of universal application, and it extends so far 
that, when a testator in his will disposes of property which 
belongs to a third party and at the same time makes pro- 
vision for that third party in his will, the party whose 
property is so wrongfully disposed of cannot accept the 
provision made for him in the will, without allowing his 
property to be disposed of as the will provides. Jennings 
v. Jennings, 21 Ohio St. 56. The plaintiff is asking to 
enforce an alleged contract by which she is to have the 
800-acre tract, absolutely, contrary to the provisions of 
the will. At the same time she has claimed and received 
under the provisions of the will her portion of the proceeds 
of the remaining tract of land. There is no doubt that the 
plaintiff must elect which course she will pursue. She now 
insists that this action on her part does not amount to an 
election. She alleges that she was not fully informed of 
her rights at the time she received the proceeds of the sale 
of this land, and that before the land was sold she had 
taken decisive action to enforce this contract upon which 
she now sues, and has never desisted from her determina- 
tion to insist upon this contract. She offers to return the 
money which she received as a part of the proceeds of the 
sale of the land, and asks that she be allowed to do so, if 
the court shall find that her action in that regard inter- 
feres with her right to elect to enforce the contract she 
now sues upon. The trial court found in her favor upon 
this issue, and required her to return the money which she 
received from the proceeds of the sale of the land. In this 
finding we think the trial court is right. 

It appears that after the death of Amasa Cobb the 
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plaintiff consulted with Mr. A. E. Harvey, a former part- 
ner of Judge Cobb, and a prominent meinber of the bar 
of this state, and then a member of the firm of Harvey & 
Harvey, engaged in the practice of law at Lincoln, Ne- 
braska. In March, 1906, a petition was prepared for ~ 
plaintiff to begin an action in the district court for Lan- 
easter county to enforce the contract herein sued upon. 
This petition the plaintiff left with her attorneys, Harvey 
& Harvey, and she testifies that she supposed that that 
began the proceedings, and that she did not know that 
there was anything further necessary for her to do until 
she was further notified by her counsel, and that she was 
told by her attorneys that the sale of the 240-acre tract 
and participating in the proceeds by her would in no way 
interfere with her enforcement of the contract herein sued 
upon, and that she never elected nor intended to elect to 
take what was given her by the terms of the will in lieu 
of her right to enforce this contract. We think the evi- 
dence fully justifies this contention. The deed of 240 
acres was signed by some of the parties on the &th day of 
June, 1906, and was acknowledged by this plaintiff and 
others on the 6th day of July, 1906, several months after 
she supposed she had begun proceedings upon this con- 
tract. In the nature of things, no general rule can be 
formulated defining what acts of acceptance or ac- 
quiescence shall be sufficient to constitute an election. In 
each case presented the question arises whether it was in- 
tended to make an election and whether all parties can be 
‘restored to the same situation as if the act which it is 
claimed constitutes an election had never been performed, 
and these considerations generally control unless such in- 
quiries are precluded by lapse of time or other special 
circumstances in the case. Medill v. Snyder, 61 Kan. 15; 
Bierer’s Appeal, 92 Pa. St. 265; Goodrum v. Goodrum, 56 
Ark. 582. Under the advice of her counsel it may fairly 
be said that the plaintiff attempted to take both the land 
given her by the, will and the land she claimed to be en- 
titled to under the alleged contract. This was done under 


VoL. 87] JANUARY TERM, 1910. 413 


Cobb v. Macfarland, 


a mistake as to her rights, but if it had been done pur- 
posely and intentionally it could not be said to be an 
election. An attempt to take one and reject the other is 
an election, but an attempt to take both cannot be said to 
be. Huston v. Cone, 24 Ohio St. 11. The plaintiff cannot | 
be said to have elected to take her share of the proceeds 
of the sale of the 240-acre tract as given her by the will 
in lieu of her right to the other tract of land under her 
alleged contract, unless in taking the proceeds of the sale 
she acted in full knowledge of her rights and intended by 
that act to choose the one rather than the other. Millikin 
v, Welliver, 87 Ohio St. 460. 

2. It appears that at the time of the death of Amasa 
Cobb his land in Denton township was subject to a mort- 
gage of $4,000, and after his death the defendant, as 
executrix of his will, paid the mortgage out of funds in her 
hands as such executrix, and this she alleges she would 
not have done had she known that the plaintiff would at- 
tempt to enforce her alleged contract for the 800 acres of 
land. We'do not think there is any merit in this conten- 
tion. The determination of the main question in the case 
must determine this matter also. If there was a contract 
that this plaintiff should have the land, it was the land 
itself that she was to have, and not an equity therein sub- 
ject to a mortgage. The provision therefore of the will 
that this mortgage should be paid by the executrix thereof 
is not inconsistent with the existence of the contract al- 
leged by the plaintiff. 

3. The defendant contends that the plaintiff has failed 
to prove the contract upon which she sues. The first 
question discussed in this contention is whether the stat- 
ute of frauds applies. Are contracts to make a will de- 
vising real estate within the exception of section 4 of that 
statute? It is urged that, since under section 4 (Comp. 
St. 1909, ch. 32) a nuneupative will may dispose of real 
estate, an agreement to make such disposition is excepted 
from the statute and may be proved by parol evidence. 
In many decisions of this court it has been assumed that 
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a contract to dispose of real estate by will is within the 
statute of frauds, and cannot be established by parol evi- 
dence, unless there has been such part performance as 
will bring it within section 6 of the statute. That sec- 
tion provides: “Nothing in this chapter contained shall 
be construed to abridge the powers of the court of chau- 
cery to compel the specific performance of agreeinents in 
cases of part performance.” By this section the legislature 
undoubtedly intended to recognize and continue the prac- 
tice which then obtained in courts of equity to compel the 
specific performance of oral contracts to convey real es- 
tate for the purpose of preventing frauds and injustice 
where there has been a part performance. Other courts 
have held that contracts to dispose of real estate by will 
are within the statute of frauds. Gould v. Mansfield, 103 
Mass. 408; Hamilton v. Thirston, 93 Md. 213; Hale v. Hale, 
90 Va. 728. In New York a statute similar to ours has 
been so construed. Gooding v. Brown, 35 Hun (N. Y.) 
148; Ludwig v. Bumgart, 48 App. Div. (N. Y.) 618. We 
do not find it necessary in this case to review tlie author- 
ities for the purpose of ascertaining whether this court 
has been in error in assuming this to be the rule. Does 
this evidence show that such a contract as alleged was 
made, and, if the statute applies, that there has been such 
part performance as to take this case out of the provision 
of the statute? 

One of the parties being prevented from testifying by 
death, the law forbids the other to testify to any trans- 
actions between them. The defendant contends that the 
plaintiff has not shown that she received more than $10,- 
000 upon her life insurance, nor that more than that 
amount was necessary to make the settlement with the 
county in addition to the money which the evidence shows 
was received from other sources and used for that pur- 
pose, and also that the value of the 800 acres of land was 
greatly in excess of the amount furnished by the plaintiff 
in making settlement. The plaintiff testified that she re- 
ceived from the Fraternal Aid Association $2,000, from 
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the American Order of United Workmen $2,000, from the 
Bankers Life of Des Moines $3,500, from another coin- 
pany, which she thought was the Preferred Accident As- 
sociation of New York, $5,000, and from the Mutual Re 
serve Fund Life Association of New York $2,500, amount- 
ing to $35,000, besides some other money which she had 
from other sources, and that the amount that she fur- 
nished in making a settlement with the county was some- 
thing over $16,000. In fact, the plaintiff only received 
$300 from the Preferred Accident Insurance Company of 
New York, and upon her cross-examination she was ques- 
tioned and answered as follows: “Q. Don’t you think 
you are mistaken about the payment of this $5,000 by the 
Preferred Accident of New York? A. No, sir. Q. You 
are still sure, are you, that that draft was turned over at 
General Cobb’s office at the same time the draft for $3,500 
was turned over? A. Yes, sir, $8,500. Q. Don’t you 
think you might be mistaken? A. No, sir; I don’t; be- 
cause when you turn over that amount of money you know 
it. Q. You made no memorandum of that? A. It isa 
thing I could not forget. Q. You made no memorandum 
of it at all? A. No, sir; I made no memorandum.” 

The defendant’s counsel insist that this positive testi- 
mony, which is shown by the record to be incorrect, casts 
great discredit upon the whole testimony of the plaintiff. 
We do not so regard it. In her first statement as to the 
money received from the respective insurance companies 
she said: “I can give you the amounts, but I would not 
say I can give the names of the companies just right. 
* * * We settled with one insurance company for $5,000; 
if I remember right it was the Preferred Accident of New 
York,” and in this cross-examination it seems plain that 
she thought it was in regard to the amount of money that 
she had received that she was being interrogated, and not 
in particular as to the names of the companies from which 
she received it. The plaintiff was many times upon the 
witness stand during the trial of the case, and was ques- 
tioned at large in regard to the various matters involved, 
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and, notwithstanding that she was ereatly interested in 
the result of the litigation, her testimony appears to be 
candid and consistent. No record was kept of the trans- 
actions, and it was not to be supposed that she would be 
able to remember the naines of the different companies and 
the exact amounts she received from each with the sime 
accuracy that she would recollect the amount that it was 
necessary for her to furnish in order to enable her father- 
in-law to inake the desired settlement, and the amount 
accordingly paid by her for that purpose. We find noth- 
ing in the record to discredit her testimony upon these 
matters, supported as it is by so many well-established 
circumstances, 

The defendant contends that the whole amount of short- 
age to be supplied was $36,088.61, while the plaintiff al- 
leges it to have been over $48,000. Mr. MeClay was first 
appointed administrator of the estate of Moffitt McKin- 
ney Cobb, and he testifies that the amount of shortage 
demanded by the county was $46,000, and that afterwards 
the county made the concession of 82,000, reducing the 
amount claimed to $44,000; that the amount paid to the 
county from the sale of the auditorium lots through Mr. 
Boggs was $18,540.56, and that the sureties on the bond 
paid $10,730. If these figures are correct, it would leave 
the sum of $21,724 to be paid from other sources. <A part 
of this was paid from the estate of Moflitt MeKinney 
Cobb. His personal property had heen mortgaged to se- 
cure this shortage, and the evidence shows that in this 
mortgage was included property that belonged to this 
plaintiff. The plaintiff took the mortgaged property and 
settled with the county therefor. It is perhaps difficult 
to determine from the evidence exactly how much money 
the plaintiff furnished from her life insurance and other 
sources. She had great confidence in Judge Cobb and 
greatly respected his opinions and wishes. She was mani- 
festly justified in this, as the whole record shows that 
in the midst of the most trying and embarrassing circum- 
stances he conducted the whole matter with the strictest 
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integrity, and manifested that he was actuated by the 
most honorable motives. He was determined that the 
county should suffer no loss upon his account, nor because 
of the transactions of his son, and whether or not he prom- 
ised her as she says, she listened to his advice and was 
governed by his wishes. 

As to the value of the land at the time of the trans- 
actions in question, the evidence, as is usual in such cases, 
is more or less conflicting. It appears that the land is 
somewhat inferior in quality, and it also appears that in 
1896 when the settlement was made there were very few 
transactions in real estate and sales of farm land were 
not frequent. The plaintiff called many witnesses who 
were familiar with these lands and were from experience 
qualified to give an opinion of their value, and who testi- 
fied that the land at that time was worth from $12 to $15 
an acre. The defendant also called witnesses who were 
in position to give opinion in regard to the value of these 
lands, and who generally fixed the value between $20 and 
#30 an acre. From the whole testimony it may be said 
that the land was probably at that time worth from $12 to 
$18 an acre. However, all of the witnesses agree that it 
was difficult, if not impossible, to sell land at that time 
for its real value, and if it had been necessary to sell this 
land to satisfy the demands of the county, it is doubtful 
whether as much as $15,000 could have been realized from 
it. It seems clear from the evidence that the amount of 
money furnished by the plaintiff toward the settlement 
with the county was not so disproportionate to the actual 
value of the land as to render the contract which she 
alleges an unreasonable one. 

It is contended that there is not sufficient evidence to 
prove the alleged promise, nor to prove such part perform- 
ance on the part of the plaintiff as to take the contract 
out of the statute of frauds. There is a large mass of 
testimony as to the negotiations and settlement with the 
county, and as to the part which Judge Cobb took in the 
whole of this transaction, and as to his declarations and 

380 
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statements after he received this money from the plain- 
tiff, and of his promise to her to give her the farm in ques- 
tion in consideration of the money which he had so re- 
ceived. These witnesses were testifying to conversations 
that-took place with the deceased person more than ten 
years prior to the giving of their testimony. It is always 
held that such testimony is to be examined very closely. 
The frailty of human memory is such that it is generally 
difficult, and frequently impossible, to reproduce the exact 
meaning intended when the statements were made. We 
should look at the conditions under which the statements 
were made, and inquire whether there is anything in the 
circumstances and the relations of the parties tending to 
fix the real meaning of the statements in the minds of 
those who heard them. The evidence shows that this 
shortage in the accounts of the county treasurer, and his 
tragic death soon after the shortage had been discovered, 
and its effect upon his father, who had long been a man 
of prominence in the state, a general in the army, and 
for many years a judge of this court, were matters of 
_ great importance and of general interest. It also appears 
from the evidence that it was generally known that it had 
been proposed and contemplated that this plaintiff should 
devote her money to the settlement with the county, leav- 
ing herself and ler two children substantially without 
support, and many friends of Judge Cobb, his former part- 
ner, Mr. Harvey, his family physician, and many others of 
his intimate friends, men of high character and standing 
in the community, consulted with Judge Cobb in regard 
to the matter. These men testify that Judge Cobb as- 
sured them that he had no other means with which to 
make this settlement with the county; that to sell the 
land for that purpose would be a great sacrifice under 
the conditions then existing; that the plaintiff had con- 
sented to turn over this money to complete this settle- 
ment, and that she would lose nothing by it; that in re- 
turn for this money she was to have the farm on which 
she lived. To some of these men he said that he had 


VOL. 87] JANUARY TERM, 1910. 419 


Cobb vy. Macfarland. 


promised her the farm; to others he said that she and her 
children would have the farm; to others he said that he 
had given her the farm. Several of these witnesses testify 
positively that the amount he so stated to have been fur- 
nished by the plaintiff was $16,000. The volume of evi- 
dence in this record tending to establish the contract sued 
upon, together with counter evidence, is so great that we 
cannot extend this opinion to attempt an analysis of the 
evidence given by the various witnesses. Tt is very clear 
from this evidence that, during and after the time that 
this settlement was pending, Judge Cobb expected that 
this plaintiff would have the farm in question, and we 
think that the whole evidence taken together proves that 
he promised that she should have it in consideration of the 
money furnished by her in making the settlement. 

It is insisted that the evidence does not show a suffi- 
cient part performance to take this contract out of the 
statute; that the payment of the purchase price alone is 
not sufficient. Payment of the purchase price and pos- 
session by the purchaser under the contract is generally, 
if not universally, held to be sufficient part performance. 
This plaintiff and her husband were in possession of this 
land for many years prior to his death, and after his death 
she continued in possession. The relation that they sus- 
tained to this land does not appear to be the ordinary re- 
lation of tenancy, and the evidence is not clear that it 
was understood and agreed by the parties that the pos: 
session of the plaintiff was under the contract sued upon. 
A contract to dispose of property by will assumes that the 
promisor is to have the use of the property during his 
life. The plaintiff made valuable improvements upon the 
land after the contract in question wags made, and was 
never interfered with or questioned in her management 
of the property as owner. We think that the circum- 
stances shown, together with full payment for the land, 
are sufficient under section 6 of our statute of frauds. 

It is strenuously and fervidly maintained upon the oral 
argument that the whole life and character of Judge Cobh, 
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as reflected in this evidence, were inconsistent with the 
idea that, after making such a promise to this plaintiff, 
he could have been induced to make a different provision 
in his will. Soon after the death of his son he went to 
California, where his daughter, the defendant, was resid- 
ing, and finally in 1901 he appears to have made that his 
permanent home. He was more than 80 years of age, in 
feeble health, and a man of kind heart and generous dis- 
position. While he was living in Logs Angeles with the 
defendant he gave her a large amount of property, aggre- 
gating, according to this evidence, considerably more than 
$20,000. In the will that was probated he gave her one- 
half of the 1,040 acres of land in Denton township, and all 
of the residue of his property, amounting to several thou- 
sand dollars. 

It is useless to speculate as to the change in his pur- 
pose. If he considered at the time that he was merely ex- 
pressing his intentions as to the future, and that those 
intentions might be changed, if afterwards upon change 
of circumstances and environment he should regard his 
duty in a different light; or if in his advanced years and 
feeble condition he lost interest in business matters, and 
did not consider the importance of the transactions in 
which he participated, the result is the same. The will 
was not a sudden caprice. He wrote and signed a similar 
will soon after he began visiting in California, in 1898, 
and that will appears also to have been preserved. We 
cannot agree with counsel that if the contract sued upon 
is established it reflects upon the integrity of Judge Cobb 
in making the will. No such conclusion is necessary upon 
this record. It is unnecessary to determine the cause or 
causes that resulted in the insertion of these ineffectual 
provisions in the will. It is enough to know that the 
right to this land was in another, and that the will could 
not change this right. 

The judgment of the district court is right, and is 
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Lerron and Root, JJ., dissenting. 

The plaintiff’s right to the relief she asks is predicated 
upon the existence of a contract between her and General 
Cobb that he would convey the entire tract of land sued 
for in return for the surrender to him and the sureties of 
her husband of the money from the life insurance policies 
of which she was the beneficiary. We are convinced from 
a eareful reading of the testimony that no definite con- 
tract has been proved. No one has testified to the terms 
of the contract declared upon in the petition. The testi- 
mony concerning General Cobb’s declarations is in many 
respects proof of testamentary intentions merely. A 
number of witnesses testify to such expressions as that 
“he always intended the farm to go to Mrs. Cobb and 
children ;” “he intended the farm for Mrs. Cobb and the 
boys;” that when he was dead the farm “was to belong to 
Mrs. Cobb and the boys;” “I have given that farm to 
Carrie. Then he said something about Carrie and the boys 
having the farm.” While other witnesses testify that, in 
speaking of the surrender of insurance money by Mrs. 
Cobb, the deceased said: “She would lose nothing by it. 
She was to get the farm that he intended Maxey to have.” 
“He intended to give it (the farm) to Mrs. Cobb.” “He 
intended the farm now for Maxey’s wife and children.” 
“Mrs. Cobb was going to have the farm and boys to have 
their share.” “I have told her she will have the farm.” 
“The farm goes to Carrie because she has furnished us her 
life insurance money to help settle with the county.” 
“Carrie turned over her insurance and I gave her Maxey’s 
farm.” 

It seems to us, upon the entire record, that the mind 
must remain in doubt as to whether a contract was made, 
or, if made, whether it contemplated devising or convey- 
ing this land to the plaintiff or to the plaintiff and her 
sons. The evidence fails to prove with any certainty the 
existence of the contract alleged, and it also fails to point 
out definitely the specific tract of land to which the lan- 
guage used by General Cobb was meant to be applied. 
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Furthermore, the declarations of the plaintiff are in- 
consistent with the existence of such a contract. Shortly 
before General Cobb’s death she acted as his agent in 
seeking a purchaser for tlhe land. She corresponded with 
him and gave her views concerning the price for which 
the general could profitably sell the farm, and fully recoe- 
nized his right to treat it as his own. She stated at the 
court house, when the will was read, that General Cobb 
had promised to leave her one-half of his estate. Wer 
statements to. Mrs. Macfarland, at all times before and 
after General Cobb’s death, were with reference to a share 
of the estate, and at no time till months after General 
Cobb had passed away did she assert any contractual right 
to this land. 

She sent General Cobb about $800 per annum appar- 
ertly for the use of the land during the years she occupied 
it subsequent to her husband’s death. In 1905 she wrote 
she was sorry she had not remitted what she ought to 
have sent from the farm. It may alsu be observed that, 
in the proceedings brought by her to collect from the 
estate the amount of her claim for money advanced to 
General Cobb, her counsel, Judge Harvey, was willing to 
concede a credit of $8,000, which is ignored in these pro- 
ceedings. 

At the time of the pavment of the shortaye, the land 
was worth, as near as can be judged from the testimony, 
from $12 to $18 an acre. It is a matter of common knowl- 
edge that following the panic, in 1896, farm lands in east- 
ern Nebraska appreciated rapidly in value. -It seems rea- 
sonable to believe that when General Cobb by his last 
will and testament in 1902 gave the boys and the mother 
one-half of the whole 1,240 acres, he believed that he was 
doing by them just as he had contemplated and given them 
to expect. ' 

We have said that where it is sought to set aside the 
provisions of a will by proof of an oral agreement by 
which the property which is the subject of the will is 
otherwise disposed of the agreement must be established, 
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if at all, by clear, convincing, and satisfactory evidence. 
Rau v. Rau, 79 Neb. 694; Teske v. Dittberner, 65 Neb. 167, 
70 Neb. 544; Peterson v. Estate of Bauer, 76 Neb. 652, 
661. This is a sound rule, and the barrier afforded by it 
to a disposition of estates other than that intended by the 
owner in his lifetime should not be relaxed. This court 
hag already gone to the-limit in changing the disposition 
of property after the owners of it have passed away and 
are unable to help themselves. It is not the province 
of the courts to distribute estates as they think most just 
and equitable. Their sole function is not to decide what 
the deceased should have done, but to ascertain what he 
did in fact do, and in our opinion the quantum of proof 
required to establish the agreement alleged has not been 
produced. 


THEO MCGREW, APPBLLANT, V. RAY V. MOGREW, APPELLEE. 
Firxp JunE 29, 1910. No. 16,932. 


Divorce: ExTREME CRUELTY: HEviDENCcE. In an action for divorce on 
the ground of extreme cruelty, not only the specific acts of cruelty 
alleged and proved against the defendant, but conditions caused 
by defendant which occasion and aggravate such acts of cruelty 
should also be considered. Cruel conduct is not limited to 
acts of personal violence. 


ApppaL from the district court for Lancaster county : 
Wiuiarp E. Stewart, Jupen. keversed with directions. 


T. J. Doyle and G. L. De Lacy, for appellant. 
C. 8S. Wilson, Bernard McNeny and W. C. Dorsey, 


contra. 


SEDGWICK, J. 


This case was submitted upon the briefs and oral argu- 
ment on behalf of the plaintiff only. The action is for di- 
yorce upon the ground of extreme cruelty. The district 
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court found for the defendant and dismissed the case, and 
the plaintiff appealed to this court. 

The record ig very voluminous. For the most part the 
specific acts of cruelty charged in the pleadings and evi- 
dence are of such a nature as by themselves would seem 
to justify the conclusion of the trial court. There is, 
however, proof in the record of conditions that existed 
prior to the marriage, for which the defendant is himself 
wholly responsible, that not only aggravate the acts of 
cruelty alleged and proved, but, as we understand the 
evidence, were the principal cause of the misunderstand- 
ings between the parties, and furnished the real reason 
for all their troubles. The defendant’s condition of which 
the plaintiff complains, and which furnishes her principal 
reason for concluding that it is impossible for her to 
live with him, is, we think, fully established by the evi- 
dence. There is the direct and positive evidence of one 
competent and apparently disinterested witness, and the 
evidence of another witness to the plain admissions of the 
defendant, besides the corroborative evidence of the plain- 
tiff herself and of her mother. The defendant directly 
contradicts this evidence, but his answers to questions, 
although positive, are somewhat evasive, and he furnished 
but one witness to support him. This witness appears to 
be competent, but he makes admissions in his evidence 
which tend strongly to corroborate the plaintiff’s wit- 
nesses. The details of the evidence of these various wit- 
nesses are not of such a nature as to make it desirable to 
reproduce the evidence here. It is sufficient to say that 
we are satisfied from this evidence that the plaintiff has 
just cause to complain, and that in the light of this evi- 
dence the actions of the defendant to the plaintiff, as dis-. 
closed by the record, constitute extreme cruelty within 
the meaning of the statute, and that the plaintiff is en- 
titled to a decree of divorce, as prayed. 

There is one child of the parties, which is being cared 
for by the plaintiff and las been during the pendency of 
this action, and which should bé left to her care and cus- 
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tody until the further order of the district court, with 
the provision allowing the defendant to visit the child at 
suitable times. The evidence shows that the defendant, 
during the existence of the marriage, owned a house and 
lot and some other property consisting of bank stock and 
other securities, and that, being indebted for this property, 
his father assisted him and has taken over most of the 
property as security in so doing. The evidence in regard 
to the financial ability of the defendant is not entirely 
satisfactory, but according to his evidence his pronerty at 
the time of the trial was worth about $3,000 net. He is an 
active man, engaged in business apparently profitable. 
We think he should pay the plaintiff $1,500, and contrib- - 
ute to the support of the child $25 a month from January 
1, 1908, about the time of the commencement of this ac- 
tion, until the further order of the district court. These 
amounts should be paid as follows: $250 of the said 
$1,500 within 30 days, together with the accrued amounts 
of said monthly payments for the support of the child, 
and $500 within 6 months; $500 within one year, and the 
remaining $250 within 18 months from the filing of this 
opinion. 

The judgment of the district court is reversed and the 
cause remanded, with instructions to enter a decree in 
accordance with this opinion. All costs will be taxed 
against the defendant. 

REVERSED. 

REESE, C. J., not sitting. 


a 
GEORGE P, VALERIUS ET AL., APPELLANTS, V. MARTIN C, 
LUBRING, APPELLEES. 


Frep June 29, 1910. No. 16,103. 


Brokers: CoMMiIssion. One who makes a contract with a real estate 
broker or agent, which complies with the statute in its form and 


426 NEBRASKA REPORTS. [Vorn. 87 
Valerius y. Lubring. 


contents, and in which he represents himself as owner of the land 
described, cannot avoid payment of the agreed commission on the 
ground that he is not the owner of the land. 


APPEAL from the district court for Adams county: 
Harry 8S. Dunean, Jupver. Reversed. 


Arthur G. Abbott and O. A. Abbott, for appellants. 
John C. Stevens, contra. 


SEDGWICK, J. 


The petition alleges that the defendant “entered into a 
written contract with these plaintiffs to sell for him” cer- 
tain lands described in the petition. The plaintiffs were 
real estate agents in Grand Island, Nebraska. An ob- 
jection was made to the plaintiffs’ evidence on the ground 
that the petition did not state facts sufficient to constitute 
a cause of action. The objection wag sustained, and the 
plaintiffs elected to stand upon their petition. Their ac- 
tion was dismissed, and they have appealed. 

The petition alleged that the “original contract is at- 
tached to depositions taken in the lower court and filed 
herein, and the same is referred to and made a part hereof 
as though set out at length.” There was no objection 
made to this manner of pleading the contract, and the 
transcript filed in this court did not contain a copy of the 
contract. It was urged that the transcript showed upon 
its face that it was incomplete and did not contain the 
whole of the petition, and that it did not appear therefrom 
that the contract complied with the statute in regard to 
contracts between real estate agents and brokers and the 
owners of land. The plaintiff was allowed to complete the 
record by filing a certified copy of the contract, which has 
been done, and from that it appears that the contract was 
in writing, and was made by both the plaintiffs and the 
defendant, and contained a description of the land to be 
sold and the compensation to be allowed to the agents 
for their services. The contract appears to be a com- 
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pliance with the statute referred to, sv far as regards its 
fourm, but it appeared from the pleadings that the land 
was owned by, the wife of the defendant, and it is objected 
that the statute has not been complied with because the 
contract was not signed by the owner of the land. This 
contract is not nudum pactum. The plaintiffs agreed to 
perform services for the defendant, and the defendant 
agreed to compensate them for so doing. Each agree- 
ment is a consideration for the other. The defendant 
then entered into a written contract with the plaintiffs as 
owner of the lands described, and we think that he cannot 
now be heard to say that he had no interest in the lands 
and no interest in the contract which he made. If he had 
sufficient interest in the land to enter into such a con- 
tract, we think he is the owner of the land within the 
meaning of the statute. The object of the statute is to 
prevent fr..id in such transactions. It is not the purpose 
of the statute to define what shall constitute ownership. 
It was intended to prevent fraud, and should not be made 
an instrument to enable the parties thereto to perpetrate 
fraud on each other. 

This appears to be the only point assigned and dis- 
cussed in the defendant’s brief, and we think in this the 
court was in error. The judgment of the district court 
is therefore reversed and the cause remanded. 


REVERSED. 


JOHN L. HAVLIK, APPELLEE, Vv. ST. PAUL Firu & MARINE 
INSURANCE COMPANY, APPELLANT. 


Firzen June 29, 1910. No. 16,105. 


1. Insurance: PRoor or Loss: Warver: Evyinence. If a fire insurance 
company refuses to receive proof of loss on the ground that the 
policy was not in force at the time of the destruction of the 
property by fire, it thereby waives proof of loss, and cannot de- 
fend an action on the policy on the ground of false statements as 
to value or title in such rejected proof of loss, and in such case 
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evidence that the plaintiff made statements after the policy was 
assigned to him with the consent of the company, by which he 
exaggerated his interest in the property, is incompetent. 


2. Trial: Orrer or Proor. An offer of proof is required for the pur- 
pose of making it appear to the court that the question put to 
the witness calls for competent evidence. Unless it does so with- 
out equivocation, it igs not error to overrule the offer. 


3. : SUBMISSION oF PLEADINGS TO JuRY. It ts not good prac- 
tice to submit mutilated pleadings to the consideration of the 
Jury, but unless it appears that the party complaining has been 
prejudiced thereby sucb action on the part of the court will not 
require a reversal of the judgment. : 


4. Appeal: SprecraL Frnpines. If the language of special findings of 
a jury is ambiguous and will reasonably admit of a construction 
that will make such findings agree with the general verdict, such 
construction will be adopted rather than reverse the judgment 
because inconsistent with the special findings. 


APPEAL from the district court for Kearney county: 
Harry 8S, DUNGAN, JuDGR. Affirmed. 


Greene, Breckenridge & Matters, for appellant. 
Matt Miller and J. B. Pospisil, contra. 


SEDGWICK, J. 


The plaintiff recovered against the defendant a verdict 
and judgment upon a policy of fire insurance in the dis- 
trict court for Kearney county, and the defendant has ap- 
pealed. 

One Norlin, who was the owner of a stock of goods in 
Axtell, sold the same to the plaintiff in May, 1907, and 
assigned to the plaintiff the policy of insurance issued by 
the defendant on the stock of goods. The consent of the 
defendant company to such transfer was indorsed upon 
the policy. The amount of the policy was $1,000, and 
there was other concurrent insurance. In August, 1907. 
the stock of goods was entirely destroyed by fire. In Sep- 
tember the plaintiff notified the defendant of the fire and 
made out and forwarded to the defendant formal proof of 
loss. In this proof of loss he made the following state- 
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ment: “I was the owner of the entire property covered 
by said policy, No. 893.” The plaintiff acknowledged the 
receipt of this notice and proof of loss, and in doing so, 
among other things, said: “What purports to be a notice 
and proof of Ioss was also received. We wish to object to 
the said proof for the reason that our company is not lia- 
ble under their policy on account of no notification having 
been given us as to the real ownership of the property in- 
sured, which non-liability you were advised of in my letter 
of September 2, 1907. We hold the procf subject to your 
order.” 

1. The first assignment of error discussed in the brief 
is that the court erred in striking out a part of the de- 
fendant’s answer and in refusing proof in support thereof. 
The answer admits that Norlin was the owner of the 
goods; the issue of the policy to Norlin; that Norlin sold 
the property insured to plaintiff and assigned the policy 
to him; and that the defendant by its duly authorized 
agents indorsed on the policy its consent to such transfer. 
The answer then alleges two defenses to the action: 
First, that at the time of the transfer of the property and 
insurance by Norlin to the plaintiff the plaintiff “falsely 
and fraudulently represented” to defendant that he was 
the sole owner of said stock of goods; and, second, that in 
his proof of loss he made false statements that he was the 
unconditional and sole owner of the stock of merchandise 
destroyed. The motion of the plaintiff was to strike out 
the last named defense “for the reason that defendant de- 
nies that the policy in question was in force, and alleges 
that the same was not in force at the time of the fire and 
are (is) therefore precluded from setting up any of the 
clauses of said policy as a defense to plaintiff’s cause of 
action.” Of course, the reason given in the motion is not 
a good one. A defendant may plead as many defenses as 
he has, whether legal or equitable, or both. The allega- 
tion of false statements In making proof of Joss is not in- 
consistent with the allegation that the policy was not in 
force at the time of the fire. A defendant does not waive 
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one defense by pleading another that is consistent with it. 
The test is whether the evidence necessary to prove one de- 
fense would tend to disprove the other. The company can 
waive a defense; and it is generally held that if it refuses 
settlement on the ground that the policy was not in force 
at the time of the fire such refusal relieves the insured 
from the necessity of furnishing the formal proof of loss. 
This is upon the theory that if there is no valid policy of 
insurance on the property it is immaterial, so far as the 
company is concerned, whether the property was of great 
or little value or whether the property was or was not in 
fact destroyed by fire. But this rule of waiver of proof of 
loss and other defenses relates to negotiations or acts of 
the parties before suit; it has nothing to do with pleading. 
When suit has been begun the company may avail itself of 
the statute and plead as many defenses as it claims. If 
any of these defenses have in fact been waived this is a 
matter of reply and proof on the part of the plaintiff. 
The question then presented by this assignment is whether 
the defendant has been prejudiced by this action of the 
court. 

Many authorities hold that false statements in the proof 
of loss will forfeit the policy, whether or not the company 
is in any way injured by such statement, but a contrary 
rule has been established in this state. Unless such false 
statements affect the risk they are not cause for declaring 
the policy void. Springfield Fire € Marine Ins. Co. »v. 
Winn, 27 Neb. 649. It follows from this principle that 
it must appear that the defendant acted upon such false 
statements, or was in some manner prejudiced or atfected 
by them. No such allegations were contained in the an- 
swer. The allegation is that the proof of loss was “fur- 
nished to defendant company” without alleging that it 
was acted upon or even received by the defendant; and 
the proof in the record shows without contradiction or at- 
tempt or offer of denial that the proof of loss was refused - 
by the company on the ground that no policy was in 
force, and such proof was therefore unnecessary. Proof 
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of loss tendered but not received could not prejudice the 
company ; and by refusing the proof it waived the right ~ 
to rely upon it or its representations. The record upon 
the presentation and ruling upon the motion shows that 
the question determined by the court was whether the de- 
fendant company by refusing to receive the proof of loss 
waived the objections thereto which it was seeking to urge 
hy this answer. We do not think that the defendant 
should now be heard to complain of the formality of the 
proceeding in which that question was rightly determined. 

2. The defendant insisted upon the trial that the plain- 
tiff had made false statements in which he had represented 
the property to be of much more value than it really was, 
and had falsely represented his title and interest in the 
property, and that by reason of these false statements the 
policy had been forfeited. The court instructed the jury 
that statements of this kind after the policy had been 
assigned to the plaintiff with the consent of the company 
would not invalidate the policy. It is very strongly in- 
sisted that this instruction was erroneous. It is argued 
that “the question is not one of title, but of actual and 
substantial ownership, and whether Havlik’s interest in 
the stock of merchandise was of such a nature that he 
would havé sustained the whole loss if the property had 
been destroyed without insurance.” The defendant has 
cited a number of authorities upon this proposition, but 
we think that he has not argued the real question in- 
volved. There is no doubt that one may have the legal 
title and still not be the sole owner, and in such case his 
insurable interest may be much less than the value of the 
property, but this is not the legal question involyed in the 
instruction, when the instruction is taken in connection 
with the other instructions in the case. The defendant 
also insisted that the policy was void; that it had been 
forfeited by the plaintiff because of false statements that 
he had made in his proof of loss. These false statements 
relating to the amount of his interest in the property 
would have avoided the policy if: the defendant had re- 
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ceived the proof and acted upon it; but the court by the 
instructions complained of, in effect, tells the jury that 
in this particular case, in which there was no written 
application for insurance, and in which the plaintiff was 
not. asked for a statement in regard to his interest in the 
property before he received the insurance, the company, 
by rejecting the proof of less and placing their defense 
upon the invalidity of the policy, waived the objection 
which it might otherwise have made to the proof of loss, 
and that statements in the rejected proof of loss or false 
statements exaggerating the interest of the plaintiff in 
the property made after he obtained the insurance were 
immaterial under the evidence in this case, and in this, 
as we have already seen, the court was right. 

3. It is said in the brief that the court erred in exclud- 
ing proof of representations made by the plaintiff at the 
time and before he received the insurance to the effect 
that he was the sole owner of the insured property. As 
before stated, there was no written application for the 
insurance and no request of the insured for statements 
in regard to his interest in the property. It is not neces- 
sary for us to determine what the effect of oral statements 
of this nature to the company’s agent prior to obtaining 
the insurance would be. The company had already intro- 
duced the evidence of Mr. Norlin in which he stated that 
the consent of the company to the transfer of the policy 
was indorsed thereon “about the same time” that the stock 
of goods was turned over to the plaintiff, and then when 
Mr. Warren, the company’s. agent, was upon the witness 
stand he was asked whether he had any conversation with 
Mr. Havlik relative to the ownership of these goods; he 
answered that he had, and he was asked to state that 
conversation, which was objected to on the ground that 
“no time was fixed.” He then stated that the conversa- 
tion was on the 13th dav of June, which was more than 
two weeks after the goods were transferred to the plain- 
tiff, and was more than two weeks after the consent of the 
company was given according to the date affixed to that 
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instrument. He was then asked again to state what the 
conversation was, which was objected to as incompetent 
because the conversation “took place some time in June,” 
Then the defendant’s attorney offered to prove that on 
the 18th day of June the plaintiff represented to the wit- 
ness that he was the sole owner of the goods, and in con- 
nection with that offer recited “that date being prior to 
the date when the policy in his possession was delivered.” 
Evidently the court did not understand this to be an offer 
to prove that the written consent of the company was 
not in fact delivered on the date that it bears, and that 
this conversation took place before the actual delivery of 
the written consent. As we have already seen, statements 
that he was the sole owner of the goods made after he 
became the owner of the insurance with the consent of 
the company would be incompetent, even if false, the right 
to forfeit the policy on that ground having been waived 
by the company. 

4. When the court made the order striking out the 
part of the answer above referred to, it was literally 
stricken by the judge by drawing the pen through the 
lines of the answer, and the judge also wrote on the mar- 
gin the words: “Stricken out by the court.” The plead- 
ings in this condition were given to the jury when it re- 
tired. This action of the court is complained of. This 
method of submitting cases has been frequently criticised. 
Murray v. Burd, 65 Neb. 427; Parkins v. JWissouri P. R. 
Co., 4 Neb. (Unof.) 1; Sioux City & P. R. Co. v. Finlay- 
son, 16 Neb, 578. The issues tried should be plainly 
stated to the jury, and only the issues that are left to the 
jury for its determination; but it does not appear that this 
action of the court affected the verdict in this case. It is 
insisted in the brief that this proceeding emphasized the 
fact that the court was acting upon a wrong theory, but 
it is not pointed out that this action of the court itself 
prejudiced the rights of the defendant in any way so as to 
require a reversal of the judgment. 

§ The defendant complains of the amount of the re- 
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covery. The argument is that the whole value of property 
insured and destroyed was not as great as was collected 
thereon by plaintiff from concurrent insurance, together 
with the amount recovered by the plaintiff in this action. 
The jury found specially “the fair cash value of the prop- 
erty consuined by fire on August 18, 1907, in the store 
building occupied by John L. Havlik to be $4,450, and the 
amount of insurance received by the plaintiff from other 
concurrent insurance on the stock of merchandise in ques- 
tion consumed by fire to be $3,450.” The difference of 
$1,000 with interest for one year and nearly four montlis 
would be the amount of the general verdict, $1,092.55. It 
is urged that, if the value of the fixtures is deducted from 
the value of the property destroyed as found by the jury, 
the remainder would represent the value of the stock of 
merchandise and would be but little more than the amount 
that the plaintiff has already received from the concurrent 
insurance on the merchandise as found by the jury. The 
value of the fixtures does not appear to have been con- 
tested by the parties. The only evidence on that poiut 
which is pointed out in the briefs is found in the proof of 
loss prepared by the plaintiff and offered to the company. 
In that paper it is stated that the value of the “store 
fixtures” is $930, and. the whole value of the goods and 
fixtures is stated to be $6,455. If we deduct the $930, as 
the defendant suggests, from the value of the “property 
consumed by fire,” as found by the jury, $4,450, the re- 
unaining $3,520 will be only $70 more than plaintiff has 
already received from concurrent insurance according to 
the special finding. This reasoning is upon the assump- 
_ tion that the jury intended to find the value of the prop- 
erty burned, including the fixtures, and at the same 
time, in finding the concurrent insurance collected, in- 
tended to consider only the merchandise. Such finding 
could not be made serviceable in determining the real 
issues without a further finding as to the value of the 
fixtures. There was no allegation in the answer of any 
special agreement between the parties as to concurrent 
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insurance, or any damage to defendant or advantage to 
plaintiff arising therefrom. It was not alleged in the 
answer that the plaintiff had collected any amount what- 
ever on concurrent insurance. There was no evidence, s» 
far as we have observed, as to value of the fixtures, nnless 
the statement above referred to in the offered proof of 
loss be regarded competent evidence. That paper was not 
cffered for the purpose of proving values, and apparently 
not considered at the time as furnishing proof of such 
inatters. The policy in suit not covering fixtures, there 
was no serious contest in regard to the fixtures or the 
value thereof. The jury were told plainly that, unless 
the value of the property covered by plaintiff's policy ex- 
ceeded the amount collected by him from concurrent in- 
surance on the same property, he could not recover, and 
in no event could be recover more than such excess. The 
general verdict in favor of plaintiff is equal to the differ- 
ence between the value of the property and the amount 
collected on concurrent insurance as found by the jury, 
together with legal interest thereon. In the light of all 
these conditions, it seems more reasonable that the jury 
intended the same property in the one finding called the 
“property consumed by fire in the store building,” and in 
the other finding “the stock of merchandise in question,” 
than that it was intended to include the fixtures in the 
one valuation and exclude them from the other, and so 
leave the necessary conclusion to conjecture. Thus the 
general verdict and the special findings agree, and both 
are supported by the evidence. 

If these conclusions are justified, there is no error re- 
quiring a reversal of the judgment. 

AFFIRMED. 


LeTTON, Root and Ross, JJ., concur in the conclusion. 


Fawcett, J., dissents. 
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LAvRA DRAPER ET AL., APPELLEES, Y. CHARLES OSTERMAN 
BT AL., APPELLANTS. 


Frrep Jory 9, 1910. No. 16,106. 


Appeal: ArrmMaANcE. Where, on an investigation of a question of 
fact in a suit in equity brought to this court on appeal, our 
finding accords with the judgment of the district court, that judg- 
ment will be affirmed, without discussing or quoting the evidence. 


APPBHAL from the district court for Hamilton county: 
(JEORGR F, Corcoran, Jupen. Affirmed. 


John A. Whitmore, for appellants. 


John J. Sullivan, George W. Ayres and John CO. Martin, 
contra. 


BARNES, J. 

Action in the district court for Hamilton county, Ne- 
braska, to quiet the title to the undivided two-sixths of 
the south half of the northeast quarter of section 30. 
township 138, range 5 west of the sixth principal meridian, 
situated in that county. The plaintiffs had judgment, 
and the defendants have appealed. 

It appears that the plaintiffs’ father, Jasper Allen 
Foster, obtained title to the quarter section of land, ahove 
described, as a government homestead, and, together 
with his family, resided thereon for about 15 ye#:s prior 
to his death, which occurred on the 24th day of October, 
1889. At that time the land in question was incumbered 
by a mortgage for $600 on which there was some interest 
due and payable, and certain unpaid taxes for an amount 
not disclosed by the record. The deceased left surviving 
him a widow and five children, including the plaintiffs, 
who at that time were minors of tender years. The de- 
ceased had no interest in any other real estate except 4() 
acres of rough, uncultivated land in section 19 of the same 
township and range in which hig homestead was situated, 
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which he held under a contract of purchase from the 
Union Pacific Railroad Company. This land was un- 
deeded, and nearly one-half of the purchase price, which 
was $200, was unpaid at the time of his death. The widow 
undertook to have her homestead set off under the pro- 
yisions of what is commonly known as “Baker’s Decedent 
Law” (laws 1889, ch. 57), which has been declared uncon- 
stitutional by this court. Finders v. Bodle, 58 Neb. 57; 
Walker v. Ehresman, 79 Neb. 775; Draper v. Clayton, p. 
. 448, post; Helming v. Forrester, p. 488, post. 

The county court of Hamilton county, assuming to act 
under, and in accordance with the provisions of the Baker 
act, assigned to the widow as a homestead the north one- 
half of the land entered by her deceased husband as a 
government homestead, and the 40 acres of rough, un- 
cultivated and undeeded land in section 19. The ap- 
praised value of the land so assigned as a homestead ap- 
pears at that time to have been less than $2,000. There- 
after the south one-half of the government homestead was 
sold to pay the debts of the deceased, at administrator’s 
sale, and the defendant, Charles Osterman, was the pur- 
chaser at said sale. On January 8, 1907, which was less 
than ten years after the plaintiff, Marion Foster, had at- 
tained his majority, and about three years after his co- 
plaintiff, Bertha Foster, had attained her majority, they 
instituted this action to quiet the title of each of them to 
an undivided one-sixth of the land thus sold at adminis- 
trator’s sale. The findings and decree of the trial court 
were in their favor, and from a judgment in accordance 
therewith the defendants have brought the case to this 
court for review. 

Counsel for the defendants commences his argument as 
follows: “As we view the law of the state of Nebraska, 
under the statutes and decisions of this court, the only 
question in this case is this: Was the homestead of Jasper 
Allen Foster, at the time of his death, worth less or more 
than $2,000 over and above the incumbrances thereon? 
If it were less than the said sum, we concede that the 
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judgment of the district court was right, and should be 
affirmed.” The plaintiffs, at the opening of their argu- 
ment, also said: “The sole question involved in this con- 
troversy at this time is the net value of the Ioster home- 
stead at the time of the owner’s death in 1889.” Accept- 
ing these statements as the basis of our inquiry, the only 
question for our determination is whether the finding of 
the district court that the value of the homestead of 
Jasper Allen Foster, at the time of his death, was less 
than $2,000 responds to the weight of the evidence con- 
tained in the bill of exceptions. Without quoting the 
testimony of the witnesses, it is sufficient to say that af- 
ter carefully reviewing the record we find that a fair pre- 
ponderance of the evideuce shows that at the date of the 
administrator’s sale the homestead was worth about 
$2,400, and its net value, after deducting the incum- 
brauces, was a trifle less than $1,800. This fact is estab- 
lished by the testimony of at least four witnesses as 
against one, all of whom seem to be of equal credibility, 
and with like opportunities for observation. This ac- 
cords with the finding of the district Judge, who heard and 
saw the witnesses. 

In such a case the judgment of the district court should 
be affirmed, and it is so ordered. 

AFFIRMED, 


CHARLES G. HELMING ET AL., APPELLANTS, V. EMIL O. 
FORRESTER ET AL., APPELLEES. 


Fuep Juty 9, 1910. No. 16,065. 


1. County Courts: Jcnisprction. An er .parte order confirming in a 
widow a title in fee simple to a homestead under the Baker de- - 
cedent act (laws 1889, ch. 57) is one which the county court has 
no jurisdiction to make. 


2. Constitutional Law: ‘“CugaTivE Acts”: Vestep Rieuts. An act 
of the legislature, of the class known as “curative acts,” ‘which 
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attempts to take away property rights already vested violates 
the constitution and is void. Draper v. Clayton, p. 443, post. 


3. Bemainders: LIMITATION oF ACTIONS. The right to bring an action 
for the possession of real property in the possession of a life 


tenant does not accrue to a remainderman until the termination 
of the life estate. 


APPEAL from the district court for Dawson county: 
Bruno O. HOSTETLER, JUDGE. Reversed. 


J.J. Thomas, Edwin Vail, C. EH. Spear, F. J. Mack, EB. 
M. Bartlett and Douglas Deremore, for appellants. 


HE, A, Cook, contra. 


.Lerton, J. 


William F. Helming died intestate on the 5th day of 
December, 1889, without issue, leaving a widow, Minnie 
C. Helming. His mother, Charlotte Helming, and his 
brothers, Charles G. Helming and Otto B. Helming, and 
his sister, Minnie Sill, were his only heirs. His mother 
died soon thereafter, and her interest descended to the 
’ brothers and sister who are the plaintiffs in this action. 
The widow made application to the county court of Daw- 
son county under the provisions of chapter 57, laws 1889, 
known as the “Baker Decedent Law,” to have the home- 
stead assigned to her. Action was taken by the court 
thereunder, setting aside and assigning to her the home- 
stead of the deceased consisting of 160 acres of land. She 
afterwards married Emil O. Forrester, and afterwards 
died, leaving the defendant, Paul Forrester, a minor, as 
the sole issue of this marriage. During coverture, Mrs. 
Forrester and ber husband executed a mortgage on the 
premises to one Le Flange, which mortgage was after- 
wards assigned by him to Emil O. Forrester. The mort- 
gage and the assignment both appear on the records of 
Dawson county. Mrs. Helming and the defendants have 
held possession of the premises ever since the death of 
William F. Helming. The plaintiffs bring this action, 
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alleging that they are the heirs of William F. Helming 
and the owners in fee of the premises, that the proceed- 
ings by which the county court attempted to assign the 
title in fee to Mrs. Helming were void. They pray that 
the cloud upon the title created by the decree and the 
mortgage and assignment may be set aside, for an ac- 
counting of the money paid by defendants for the benefit 
of the estate, and of the rents and profits received, and 
further pray for the possession of the premises. 

The answer pleads the decree of the county court; the 
passage of the curative act of April 9, 1895; the payment 
of certain mortgage indebtedness upon the land in reli- 
ance upon the title of Minnie C. Helming; title by ad- 
verse possession ever since the entry of the decree in 1890. 
Defendants pray that their title be quieted and for gen- 
eral equitable relief. 

The reply alleges that the curative act is void, being in 
violation of the constitution of the state, and denies the 
other allegations in the answer. The court found that the 
defendants and Mrs. Helming have been in the adverse 
possession of the Jand since the 20th day of March, 1890, 
and that since the diate of the decree in the county court 
no right of plaintiffs in the real estate has been admitted 
or recognized by Mrs. Forrester or these defendants, and 
quieted the title in the defendants. 

1. The principal matters in controversy in this case 
have already been determined by this court. In the case 
of Finders v. Bodle, 58 Neb. 57, it was held that a decree 
of the county court assuming to vest in a widow the ab- 
solute title to a homestead selected from the lands of her 
deceased Lusband is void as an exertion of power not 
granted by the constitution or laws of this state. This 
ease is followed by Walker v. Ehresman, 79 Neb. 775. In 
Draper v. Clayton, p. 448, post, opinion handed down at 
this session of the court, it was again decided that an cx 
parte order confirming in a widow a title in fee simple to 
a homestead under the Baker decedent act was one which 
the court had no jurisdiction to ake, The order of the 
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county court in the proceeding attacked here was made 
without notice to any one. 

2. The question of the validity of the curative act is 
also considered in the opinion in Draper v. Clayton, supra, 
and decided adversely to the contention of the defendants 
herein. It is therein held that the curative act is void for 
the reason that it is violative of a number of the pro- 
visions of the constitution. It is unnecessary to do more 
than refer to this opinion on this point; but, upon the 
proposition that a curative act, which attempts to take 
away property rights already vested, is void, the follow- 
ing cases are in point, in addition to those cited in that 
opinion: Gladney v. Sydnor, 172 Mo. 318; Roche v. 
Waters, 72 Md. 264; Richards v. Rote, 68 Pa. St. 248; 
In re Christiansen, 17 Utah, 412; Denny v. Mattoon, 84 
Mass. 861; People v. Board of Supervisors, 26 Mich. 22; 
Lewis v. Webb, 3 Me. 326; Atkinson v. Dunlap, 50 Me. 
111. is 

3. Since the Baker decedent law and the decree en- 
tered thereunder in nowise affected the title to the land 
in question, upon the death of her husband Minnie C. 
Helming became vested with a life estate in the homestead. 
It is not disputed that the homestead character attached 
to the entire 160 acres. She and all persons claiming 
under her were entitled to possession of the premises 
against the plaintiffs until her death in December, 1901, 
and until that event occurred the plaintiff could not main- 
‘tain an action in ejectment to recover the possession. The 
right of action for such purpose began at that time, and, 
ten years not having elapsed, the possessory action has 
not been barred by the statute. Currier v. Teske, 84 Neb. 
60; Hobson v. Huaxtable, 79 Neb. 334. The defendants 
contend that, since under the provision of the statute 
(Ann. St. 1909, sec. 10868) an action may be brought to 
quiet title by any person or persons, whether in actual 
possession or not, against any person who claims an ad- 
verse estate or interest in lands, a cause of action accrued 
as soon as Mrs. Heliming claimed the fee title under the 
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decree. Section 10870 provides: “Any person or persons 
having an interest in remainders or reversion in real 
estate shall be entitled to all the rights and benefits of 
this act.’ So far as appears from the record, the heirs 
were of full age at the father’s death, and there is no 
doubt that under these provisions an action to quiet title 
might have been brought as soon as knowledge of the in- 
tention to deprive the heirs of their title by Mrs. Helining 
or her privies was brought home to them. First Nat. 
Bank v. Pilger, 78 Neb. 168; Hobson v. Huctable, supra. 
We are of opinion, therefore, that, so far as this action 
is for the purpose of quieting title, it is barred by the 
statute, but the purpose of the action is to recover pos- 
session ag well as to quiet title. It is true that the case 
was tried to the court, and not to a jury, to which the 
parties in a possessory action are entitled; but, since 
neither party demanded a jury trial and they proceeded 
to try this issue without objection, they waived that right. 
Moreover, the defendants interposed an equitable defense 
and prayed for equitable relief. This did not change the 
character of the action from one for possession as well 
as to quiet the title (Albin v. Parmele, 70 Neb. 740, 746), 
and under the rule in Hobson v. Huxtable, supra, the 
cause of action for the possession of the property having 
been brought within ten years from the termination of 
the life estate was not barred. The holding in First Nat. 
Bank v. Pilger, supra, to the effect that the statute of 
limitations commences to run against an action to quiet 
title at the time the adverse claim attached, is not incon- 
sistent with these views, Holmes v. Jason, 80 Neb. 448. 
We are of opinion that the decree of the district court 
quieting title in the defendants is erroneous. Its judg- 
ment is therefore reversed and the cause remanded for 
further proceedings. 
REVEESED. 
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LAURA DRAPER ET AL., APPELLEES, V. SAMUEL T. CLAYTON 


n 


oe 


on 


ET AL., APPELLANTS, 


Firep JuLy 9, 1910. No. 16,047, 


County Courts: JURISDICTION. “A decree of the county court as- 


suming to vest in a widow the absolute title to a homestead ge- 
lected from the lands of her deceased husband is void as an 
exertion of power not granted by the constitution or laws of the 
state.” Finders v. Bodle, 58 Neb. 57. 


Homestead, Setting Off: Estoprr:. An ez parte order made upon 


a widow’s application setting apart to her a homestead interest 
in the lands of her deceased husband will not estop his children 
residing at that time in the county where the homestead is sit- 
uated, and who have not s:i.bsequently ratified the order or other- 
wise waived their right to object thereto. ReesE, C. J., and Sepa- 
wick, J., dissent. 


Constitutional Law: VeEstep Rieats. Chapter 32, laws 1895 (Comp. 


St. 1909, ch. 23, sec. 29a), contravenes section 3, art. I of the con- 
stitution of the state of Nebraska,’and igs null and void. 


Guardian and Ward: Acrs oF GUARDIAN: Estoprrn., An infant’s 


guardian by giving a receipt for money not received by her, but 
purporting to have been received in satisfaction of the ward’s 
share of a surplus over and .above the appraised value of the 
infant’s ancestor’s homestead, in proceedings prosecuted under 
the “Baker act” (laws 1889, ch. 57), will not estop the ward 
from asserting his estate in said homestead. 


Quieting Title: HomezsTEaD: REMAINDERMAN: LIMitTations. If a 


widow asserts, by virtue of a void order of the county court, a 
title in fee simple to a homestead selected from her late hus- 
band’s lands, an infant child of the decedent ordinarily may at 
any time within ten years after attaining his majority maintain 
an action under sections 57-59, ch. 78, Comp. St. 1909, for the 
purpose of quieting his title in said land. 


. Life Estates: INCUMBRANCES: PAYMENT BY LIFE TENANT. Where a 


life tenant of real estate pays off a past due incumbrance which 
is a lien upon the entire estate, he is entitled to contribution 
from the remainderman, and should recover from him the differ- 
ence between the principal debt and the present value of an 
annuity equal to the annual interest charge running during the 
years which constitute the life tenant’s expectancy of life. 
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AppHAL from the district court for Hamilton county: 
GEorGH F. CoRcORAN, JUDGE. Affirmed in part and re- 
versed im part. 


Hoiner & Smith, for appellants. 


John J. Sullivan, George W. Ayres and John OC. Martin, 
contra. : 


Root, J. 


This is an action in equity to confirm in plaintiffs title 
to a tract of land. Two of the plaintiffs were given par- 
tial relief, and the defendants appeal. 

In 1880 Jasper Foster received a patent, under the 
federal homestead law, for the northeast quarter of sec- 
tion 30, in township 138, range 5 west, in Hamilton county. 
Foster occupied said real estate as his home until 1889, 
during which year he died intestate, leaving him surviving 
six children and his widow. At that time Foster held an 
executory contract for the purchase of the southwest 
quarter of the southeast quarter of section 19, in said 
town and range, and owed thereon about $100. An ad- 
ministrator was duly appointed for Foster’s estate. Sub- 
sequently Foster’s widow made application according to 
the provisions of chapter 57, laws 1889, to have the 40 
acres of land above described and the north half of said 
northeast quarter of section 30 appraised as the home- 
stead of her late husband and herself. The county court - 
proceeded in conformity with the terms of said act, found 
that said 120 acres of land had been selected by Jasper 
Foster as his homestead, and that the petitioner was en- 
titled to select said land as her homestead. Appraisers 
were appointed and their appraisal was confirmed by the 
county court. The widow elected to accept the land at its 
appraised value, and paid to her adult children their pro- 
portion of two-thirds of such value over and above a 
mortgage lien thereon and the $1,000 interest therein, 
which said act purports to grant a widow in her deceased 
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husband’s homestead. She also receipted as guardian for 
the plaintiffs, her minor children, for their share of such 
surplus. The court then confirmed said proceedings. The 
widow thereafter claimed to own said real estate in fee 
simple. The defendants assert title thereto as her gran- 
tees. The appellees each represent a one-sixth interest in - 
said land. The district court charged the land with the 
value of permanent improvements made thereon subse- 
quent to Mr. Foster’s decease, subrogated the appellants 
to the rights of the mortgagee for the amount due upon 
the mortgage at the time Foster died and subsequently 
satisfied by appellants’ grantor, confirmed the appellants 
in the right to occupy and enjoy the north half of the 
northeast quarter of section 30 during the natural life 
of the widow, gave them credit for taxes paid upon the 40 
acres in section 19, charged them with the rents and 
profits of said tract, and decreed that upon the payment 
by each appellee of a sixth part of the difference between 
the taxes paid upon said 40 acres and the value of said 
improvements, on the one hand, and the rental value of 
the 40 acres, on the other, the appellees should severally 
have a writ of assistance to place them in possession of 
their interest in said land, and, upon the death of Mrs. 
Foster, each appellee, upon payment of one-sixth of the 
amount due upon said mortgage at the date Foster died 
and chargeable against the 80 acres, should have a like 
writ to place him in possession of his interest in said real 
estate. 

1. The appellants argue that the county court had au- 
thority, independently of chapter 57, laws 1889, to assign 
to the widow a homestead estate in the lands of her de- 
ceased husband, and, by decreeing an estate in fee simple 
instead of a life estate, the court merely committed an 
error, but its judgment is not void. The act of the legis- 
lature under which the county court assumed to set apart 
a homestead to Mrs. Foster was lield unconstitutional and 
void subsequent to the proceedings herein considered. 
Trumble v. Trumble, 37 Neb, 340. 
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Section 16, art. VI of the constitution, provides, 
among other things, that “county courts shall be courts of 
record, and shall have original jurisdiction in all matters 
of probate, settlements of estates of deceased persons, 
* * * and such other jurisdiction as may he given by 
general law. But they shall not have jurisdiction * * * 
in actions in which title to real estate is sought to be re- 
covered, or may be drawn in question.” At the time the 
county court of Hamilton county assumed to confirm in 
Mrs. Foster a title in fee simple to the lund described in 
this action, there was no statute, independently of the in- 
valid act above referred to, purporting to give that court 
authority to set off or determine the boundaries or value 
of a homestead. Seetion 22, ch. 20, art. I, Comp. St. 1909, 
was then in force and provided, as it does now, that all 
writs, notices, orders, citations and other process issued 
out of the county court should be served in like manner 
as a Summons in a civil action in the district court, and 
authorized that court to direct the service of a writ by 
publication, where personal service could not be made in 
the state, and in the cases specifically provided by law. 

By the terms of chapter 36, Comp. St. 1909, the head of 
a family is authorized to select a homestead not to exceed 
160 acres in extent and $2,000 in value, which shall be 
exempt from sale upon attachment or an ordinary execu- 
tion. Section 17 of said chapter provides that the home- 
stead, if selected during the lifetime of the owner of the 
fee, shall upon his or her death vest for life in the sur- 
viving spouse, remainder, if not otherwise devised, in the 
heirs of the fee-holding spouse, and the quality of exemp- 
tion is continued as against the creditors of the deceased. 
It has ever been the policy of the legislature to exempt a 
homestead from forced sale upon attachment or ordinary 
execution. At the time the present constitution was pre- 
pared by the constitutional convention and adopted by 
the people, an act entitled “An act to exempt the home- 
stead of families from attachment, levy, or sale upon ex- 
ecution or other process issuing out of any court in the 
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state of Nebraska” (laws 1875, p. 45), approved February 
25, 1875, was in force. By the provisions thereof the 
homestead exemption was extended to the head of a 
family, to his widow, to his infant children, and to any 
unniarried child occupying the homestead after his de- 
cease. In case it became necessary to ascertain the extent 
of the homestead, the district court, upon application by 
any person interested, appointed appraisers to view the 
premises and report concerning its value. The appraisal 
was conclusive unless complaint was made, and, in that 
event, the court had power to order the premises re- 
appraised. Upon an application to the district court by 
an executor or administrator to sell the decedent’s land 
for the payment of his debts, the court had authority to 
appoint appraisers to set apart the homestead. 

The constitution of 1866 (art. IV, sec. 4) provided that 
probate courts should not have authority to “order or de- 
cree the sale or partition of real estate,” otherwise the 
were to exercise such jurisdiction as might be provided 
by law. The constitution of 1875 is more positive in its 
restraint upon the jurisdiction of that court. The course 
of legislation and the decisions of this court up to and 
including 1875 give no indication that the county court 
was vested with power to hear and determine an applica- 
tion to establish the existence, limitg or value of a home- 
stead, but the district court was the forum wherein all 
proceedings were prosecuted for the protection of that 
estate. In 1885, in Guthman v. Guthman, 18 Neb. 98, 
this court held that a county court has authority upon a 
widow’s application to set apart from her deceased hus- 
band’s lands the homestead, if none of the facts essential 
to create that estate are controverted. The reasoning is 
plain that the central fact to justify and support such an 
order is that the designated land or some part thereof 
constituted the homestead of the petitioner and her hus- 
band at the time of his death. This fact being made to 
appear, the law determines the estate of the widow and 
the interest of the remaindermen. The opinion in Guth- 
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man v. Guthman, supra, has never been overruled or 
questioned by this court, but, on the contrary, has been 
approved and reaffirmed. J'yson v. Tyson, 71 Neb. 438; 
In re Estate of Robertson, 86 Neb. 490. The principle 
announced in Guthman v. Guthman is now a rule of prop- 
erty in Nebraska, and ought not to be doubted by prac- 
tioners or the courts. Grandjean v. Beyl, T8 Neh. 354. 
At the same time the rule should not be extended so as to 
justify the county courts in assuming to try and deter- 
mine questions of title connected with an assertion of a 
homestead estate in the lands of a decedent. Tlie juris- 
diction of the probate court to cause a homestead to be 
appraised and sét apart to the widow does not include 
the right to determine that the homestead estate is one 
in fee. In entering such a judgment the court would 
determine title, the very subject withheld from its juris- 
diction by the fundamental law. We cannot therefore 
accept the arguuent of defendants’ counsel that the order 
confirming in the widow a title in fee simple was one the 
court had jurisdiction to make, 

2. It is contended that the county court had jurisdic- 
tion independent of the Baker act to cause Foster's home- 
stead to be assigned to his widow, and that, since that 
court assigned the whole 120-acre tract, the district court 
should have respected the order in so far as it confirmed 
the appellants in an estate during the natural lifetime of 
the widow. The record shows that no notice was given 
to these appellants, who were then minors, except by 
publication for one week in a local newspaper. In the 
absence of a statute providing for such method of notice, 
this was unavailing to affect their title to the property. 
The testimony is undisputed that the 40 acres described 
in the contract was used for pasture, and was not in- 
cluded within the fence that inclosed Foster’s federal 
homestead, and that the last described tract was im- 
proved and occupied by the decedent as his home at the 
time of his death. The district court committed no error 
in ignoring the proceedings in the county court. 
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3. It is contended that chapter 32, laws 1895 (Comp. 
St. 1909, ch. 23, sec. 29a), cured all defects imhering in 
the proceedings in the county court. The act purports 
to validate all proceedings prosecuted to judgment under 
the “Baker Act” before it was held invalid by this court. 
The appellees assail this curative act on the ground that 
it contravenes section 3, art. I of the constitution, which 
provides: “No person shall be deprived of life, liberty or 
property, without due process of law.” It will be remem- 
bered that section 17, ch. 36, Comp. St. 1909, provides 
that in all cases where the owner of a homestead shall die 
intestate, the surviving spouse shall succeed to but a life 
estate therein, with remainder to his heirs. This statute 
was in force during the time the “Baker Act” appeared 
upon the statutes and still is the law in Nebraska, and 
the county courts have at all times been without power to 
transfer the remainderman’s estate to the widow. If the 
curative act gave vitality to proceedings prosecuted under 
the invalid act, it amends the homestead law without 
mentioning or repealing it, or vests the county courts 
with jurisdiction prohibited by the constitution, and, 
without giving remaindermen their day in court, trans- 
fers their estates to their ancestor’s widow. None of 
these things may the legislature lawfully do. The cura- 
tive act is therefore void. Maawell v. Goetschius, 11 
Vroom (N. J.) 383; Pryor v. Downey, 50 Cal. 388; Nel- 
son v. Rountree, 23 Wis. 367; McCord v. Sullivan, 85 
Minn. 344; Finlayson v. Peterson, 5 N. Dak. 587; Maguiar 
v. Henry, 84 Ky. 1; Conway v. Cable, 37 Ill. 82. 

4. The defendants urge that the plaintiffs are estopped 
from prosecuting this action because Mrs. Foster, as 
guardian for the plaintiffs, receipted for the share of the 
surplus created by her acceptance of the homestead at 
its appraised value which they would have received if the 
act were valid. The proof is undisputed that the appel- 
lees received no money or other consideration from their 
guardian. For this reason, they are not within the rule 
announced in Mote v. Kleen, 83 Neb. 585, and Borcher v. 

32 
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McGuire, 85 Neb. 646. Nor does the principle announced 
in Staats v. Wilson, T6 Neb. 204, apply in the case at 
-bar, 

5. linally, the defendants argue that the plaintiffs’ 
laches should bar thei from equitable relief. /fairley v. 
Vou Laaken, 73 Neb, 597, is cited. The instant case is 
ruled by /folmes v. Jason, 80 Neh. 448, and Hobson v. 
Huxtable, 19 Neb. 384, 340. Appellees coinmenced their 
action within ten years of the dute the elder attained his 
majority. A consideration of the facts in Fairley v. Vou 
Lanken, supra, will satisfy the reader that the principle 
of estoppel was wisely and lawfully applied to defeat the 
plaintiff in that action. In the case at bar the appellees 
were infants, the younger but three years of age, when 
Jasper Foster died. Neither before nor after attaining 
inajority have they, so far as the record discloses, done 
anything in the premises to in any manner mislead or 
prejudice the defendants, nor has there beeu an instant 
of time subseqnent to the date the widow claimed to own 
the land in fee siniple, that she or any of her grantees 
could have prosecuted ‘any proceeding to lawfully divest 
the appellees of their title. The defenses of estoppel 
must therefore be resolved against the defendants. 

6. The defendants say that, although they may not be 
vested with an estate in fee simple to the 80 acres, they 
are life tenants, and the court erred in postponing the 
collection of the mortgage lien to which they are subro- 
gated by the court’s decree. We think there is merit in 
this contention. The mortgage constituted a lien upon 
the remaindernen’s as well as upon the life tenant’s 
estate. Before the maturity of the debt it was the duty 
of the life tenant, at least to the extent of the rental value 
of the property, to keep down the annual interest, but he 
was not compelled to pay off the principal sum when it 
became due or thereafter. When he satisfied the mort- 
gage, he had a right to an accounting with the remainder- 
men. Doicning v. Hartshorn, 69 Neb. 364. Where a com- 
mon charge rests upon a fund which belongs to several 
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_ owners by simultaneous but unequal titles, and the entire 
charge is paid by one owner, he may call upon the other 
owners for contribution. In cases like the one at bar, 
where one estate is for life and the other in remainder, 
and the life tenant pays the lien, to the extent that he 
has relieved his estate of the interest charge he has paid 
his own debt, and the excess is the debt of the remainder- 
men. The uncertainty of the duration of the tenant’s life 
injects an element of doubt into the problem, but, by 
adopting a standard life table, a calculation definite 
enough for the purposes of the law may be made. The 
payment of the life tenant of the present worth of an 
annuity equal to the annual interest running during his 
expectancy of life represents his individual indebtedness, 
and the remainder, after subtracting that sum from the 
mortgage debt, is the share which the remaindermen 
should contribute. In the instant case the rule should be 
applied as of the date the computation shall be made; 
the widow’s expectancy of life should be considered, and 
not the expectancy of the appellants. Tindall v. Peter- 
son, 71 Neb. 166; 3 Pomeroy, Equity Jurisprudence (3d 
ed.) sec. 1223; Thomas v. Thomas, 17 N. J. Eq. 356. The 
rule adopted by the district court may not work much 
hardship to the defendants, but it is their lawful right to 
have immediate contribution. The evidence will not 
justify us in making that computation. 

For the reasons above stated, the decree of the district 
court is in all things, save and except as to the subject of 
contribution, affirmed, and as to the matter of contribu- 
tion, the cause is reversed and remanded for further pro- 
ceedings. The costs taxed in this court will be equally 
divided between the appellees on the one part and the ap- 
pellants on the other. 

JUDGMENT ACCORDINGLY. 
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Jamus W. MCFARLAND ET AL, APPELLEBS, V. SARAH J. 
FLACK ET AL., APPELLANTS, 


Frzep Jury 9, 1910. No. 16,111. 


1. Homestead: Descent. Upon the death of the owner of the fee in 
a homestead estate the same descends to the surviving spouse for 
life, and the remainder to the children of the owner of the fee 
title. 


2. County Courts: Jurispicrion. The county court is without jurisdic- 
tion to assign a fee title in a homestead to the surviving spouse 
of the owner of the fee title, and chapter 32, laws 1895, is in- 
operative to validate such decrees. 


3. Remainders: Limitarion or Actions. The statute of limitations of 
an action by a remainderman to recover possession of the estate 
does not begin to run until the death of the owner of the life 
estate. The possession of the owner of the life estate is not ad- 
verse to the rights of the remainderman. 


APPHAL from the district court for Kearney county: 
Rosert C. Orr, Jupen. Affirmed. 


Lewis C. Paulson and George A. Adams, for appellants. 
Joel Hull and Adams & Adams, contra. 


SEDGWICK, J. 


These plaintiffs began this action in the district court 
for Kearney county to recover possession of 80 acres of 
land. Josiah W. McFarland and Elizabeth McFarland, 
his wife, occupied the premises as a. homestead prior to 
the 18th day of June, 1890, the title being in the name of 
Elizabeth McFarland, and on that day Elizabeth Mc- 
Farland died, leaving surviving her her said husband, 
Josiah W. McFarland, and these plaintiffs, her children. 
After the death of Elizabeth McFarland proceedings 
were had under the act commonly known as the “Baker’s 
Decedent Law” (laws 1889, ch. 57), by which the county 
court of that county made an order assigning in fee the 
said real estate to the said Josiah W. McFarland. Under 
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those proceedings McFarland occupied the premises as 
his home until the 12th day of January, 1893, when he 
sold and conveyed the same to the defendant Henry J. 
Flack. Flack took possession of the premises and oc- 
cupied the same until his death, which occurred in April, 
1908. The said Josiah W. McFarland died on the 5th day 
of September, 1907. The district court found generally 
in favor of the plaintiffs and entered a decree giving them 
possession. The defendants have appealed. 

The defendants urged that the county court had juris- 
diction to assign homesteads, and if it erred in assigning 
the title to McFarland that decree is not therefore void, 
but is valid as against this collateral attack, and they 
further insisted that the curative act of the legislature 
(laws 1895, ch. 32) has remedied any defect that might 
otherwise have existed in the proceedings of the county 
court. They further urged that, as all of these plaintiffs 
became of legal age more than ten years before the com- 
mencement of this action, the statute of limitations is a 
complete bar, and that, as these plaintiffs had at least 
constructive notice by the recording of instruments that 
the title was claimed adversely, and the defendants and 
the parties through whom they claim have held the lands 
adversely for more than ten years prior to the commence- 
ment of the action, this adverse possession is a complete 
defense. All of these contentions of the defendants have 
been heretofore decided by this court. Finders v. Bodle, 
58 Neb. 57, and two cases decided at the present session, 
Draper v. Clayton, ante, p. 443, and Helming v. For- 
‘rester, ante, p. 438. All of these cases hold that the 
Baker’s decedent law is unconstitutional, following 
Trumble v. Trumble, 37 Neb. 340. In Draper v. Clayton, 
supra, it is held upon full discussion that the said cura- 
tive act is void, and in Helming v. Forrester, supra, it is 
held that an action for possession by the children and 
heirs of the owner in fee of a homestead is not barred 
by the statute of limitations or adverse possession until 
ten years after the termination of the life estate in the 
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homestead which the statute gives to {1.e surviving spouse. 
The reasons for these holdings are fully given in the cases 
referred to, und no further discussion is required. 
It follows that the judgment of the district court is 
right, and it is therefore 
AFFIRMED. 


CASES DETERMINED 


Iv THR 


SUPREME COURT OF NEBRASKA 


aT 


SEPTEMBER TERM, 1910. 


BELLE WILLIAMS, ADMINISTRATRIX, BT AL., APPELLANTS, 
v. JOSEPH H. MILES BT AL., APPBLLEES, 


Frrep SepremsBer 26, 1910. No. 15,647. 


1. Appeal: Remanp: Law or Casr. “The language used in the 
former opinions of this court, commenting upon the evidence of 
the various witnesses, was used with reference to the questions 
presented in this court only, and was not a discussion of the 
weight that should be given to this evidence upon a new trial 
of this case. The court will apply the law of the case so far as 
it has been determined by this court, but the discussion of the 
evidence here will not restrict the trial court in its examination 
and submission of the questions of fact.” Williams v. Miles, 73 
Neb. 205. 


2. Wills: RrvocaTIoN: SUBSEQUENT WirL: ElvipencE. The fact, if 
established by competent proof, that a subsequent will was made 
is not sufficient of itself, and without some proof of its actual con- 
tents, to show the revocation of a former will (Williams v. 
Miles, 68 Neb. 463), nor would the proof of such fact alone be 
sufficient to justify the setting aside of the due probate of a 
former will, the alleged subsequent will not being found or pro- 
duced, nor a verified copy thereof presented. 


EXxEcuTION: EvM@ENcE. An attorney testified that he pre- 
pared a will consisting of two sheets and four pages to be ex- 
ecuted by the proposed testator; that the instrument was signed 
by the testator and witnessed in his presence. In his testimony 
he detailed the facts and circumstances attending its execution, 
including remarks made by himself, the testator and the wit- 
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nesses, but did not know the witnesses and failed to remember 
their names. Two witnesses testified that they witnessed the 
signature of an alleged will of the same person at the place and 
about the time stated by the attorney; that the person sign- 
ing as testator said it was his will, but they were not informed 
of its contents, did not read any part of it, and did not know 
what the paper contained; that it consisted of many sheets form- 
ing a body of paper near half an inch in thickness; that there 
was but one other person, aside from the alleged testator and the 
witnesses, in the room, and that person was wholly unknown to 
one of the witnesses, the other witness testifying to a total 
want of recollection as to who the other person was, or 
whether he knew him, neither one being introduced to him, 
and both agreeing that he did not utter a word at or be- 
fore the signing or while they were in the room. Held, That 
these facts failed to show that the paper there signed, if so 
signed, was the one said to have been written by the attorney, 
and that there was insufficient proof of the contents of the alleged 
will, or that the paper witnessed by the two persons signing as 
witnesses was the instrument claimed to have been prepared by 
the attorney, or was a will. 


4. : REVOCATION: SUBSEQUENT WILL: EvmENoe. The proof of 
the execution and contents of a lost will should be clear and con- 
vincing, and the declaration of the testator alone that an instru- 
ment he is signing is his will, but without any evidence as to 
its contents, will not be held sufficient to revoke a former will 
proved to have been made and duly admitted to probate, there 
being no proof that the alleged lost will was ever seen after its 
supposed execution. 


5. : Execution: Evipence. The evidence as to the execution 


of any will by the deceased, at the place and on the date named, 
ig examined and set out in the opinion, and the same Is held in- 
sufficient to establish the fact. 


APPEAL from the district court for Richardson county: 
JOHN B. Raver, JupeE. Affirmed. 


John L. Webster, John H. Atwood, Reavis & Reavis, I. 
J. Ringolsky, Frank M. Hall and J. H. Broady, for ap- 
pellants. 


T. J. Mahoney, J. A. C. Kennedy, Clarence Gillespie 
and #. Falloon, contra, 
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Rerse, C. J. 


Stephen B. Miles, a resident and having his domicile in 
Richardson county, in this state, executed and declared 
a certain written instrument as his will, at Rulo, in said 
county, on the 27th day of November, 1888. On the 11th 
day of April, 1889, at the same place, he executed a cod- 
icil by which he changed one item in the will. Both the 
will and codicil were duly witnessed and executed in ac- 
cordance with all the requirements of law, the two con- 
stituting his will. He retained his residence and home 
in said county until the 30th day of October, 1898, when 
he died at Falls City. The will made at Rulo will here- 
after be referred to as the Rulo will. It was presented to 
the county court of Richardson county for probate, and, 
after proper proceedings being had, was admitted to pro- 
bate on the 2d day of December, 1898, without objection 
or contest, and no appeal was taken from the decree. On 
the 29th day of March, 1899, a petition was filed in the 
county court by the plaintiffs herein, in which the rela- 
tionship of the plaintiffs to deceased was set out and the 
probate of the Rulo will was averred. It was then stated, 
in substance, that the probated will was not the last will 
and testament of the said Stephen B. Miles, deceased, 
which fact was alleged to be well known to the proponent 
thereof at and before the time he caused and procured it 
to be admitted to probate; that his actions in that behalf 
were fraudulent; that a later will had been duly made 
and executed by the testator, by which the Rulo will had 
been revoked, all of which was alleged to be well known 
to him at the time, but was unknown to plaintiffs until 
long after the decree probating the Rulo will had been 
entered; that about the 1st day of April, 1897, the said 
Stephen B. Miles duly made another and later will at the 
city of St. Louis, Missouri, by which he had changed the 
disposition of his estate from that made in the Rulo will, 
and had by his said later will fully revoked and canceled 
said will and all others by him before that time made, and 
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that no other or later will had been since made; that the 
estate of the said Stephen B. Miles was of the value of 
about $1,600,000, the real estate thereof being worth 
about $1,000,000, and the personal property, consisting 
of stocks, bonds and other choses in action, worth the 
sum of $600,000; that the defendant Joseph H. Miles, upon 
the probating of the Rulo will, became the executor and 
possessed of all the books and papers of the deceased, 
and it is averred upon information and belief that among 
said papers was the later will made in St. Louis, which 
he had secreted and suppressed with the purpose and in- 
tent of defrauding plaintiffs. The petition is of consider- 
able length, but it is not deemed necessary to state the 
averments with any greater particularity. The prayer is 
that the previous order of the court adinitting the Rulo 
will to probate be set aside and that plaintiffs be per- 
mitted to present the will of about April 1, 1897, for 
probate. 

An answer was filed by the defendants Joseph H. Miles, 
John J. Williams, John W. Holt, Nora Harrison, John 
I. Dressler and J. K. Biles, by which the death of Stephen 
B. Miles and the execution and probate of the Rulo will 
were adinitted, as also wag the extent and value of his 
estate at the time of his death. All averments of the peti- 
tion as to the making of the will at St. Louis (which for 
convenience will be hereafter referred to as the St Louis 
will) or any will subsequent to the making of the Rulo 
will were denied. It was alleged in substance that full, 
due and legal notice was given of the presentation of the 
Rulo will for probate; that the county court had full 
jurisdiction of the subject matter of the parties; and that 
said decree was a final adjudication of the whole matter. 
All averments of the petition not admitted were denied. 

The defendant Samuel A. Miles filed an answer and 
cross-petition, in which, after the denial of certain aver- 
ments of the petition reflecting upon himself, he practi- 
cally realleged those of that pleading and joined in the 
prayer for a new trial, the cancelation of the decree ad- 
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mitting the Rulo will to probate and that the alleged St. 
Louis will be probated. The pleadings are voluminous, 
but it is believed that the foregoing statement of their 
contents will be sufficient. 

Upon a trial in the county court, the prayer of the 
petition of plaintiffs and the cross-petition of Samuel A. 
Miles were denied and the action dismissed, thus leaving 
the decree probating the Rulo will unimpaired. The cause 
was then appealed to the district court, where the plead- 
ings were to some extent amended, but in view of the 
questions here presented it is not necessary to refer to 
them further. Pending the proceedings in the district 
court the cause has been appealed to this court a number 
of times, and the history of such proceedings may be found 
in 62 Neb. 566; 63 Neb. 851, 859; 68 Neb. 463, 479; 73 
Neb. 198, 205, 206. The cause has been finally tried tc 
the district court for Richardson county, the trial result- 
ing in a finding and decree in favor of defendants and 
dismissing plaintiffs’ petition and cross-petition of Samuel 
A. Miles. Plaintiffs and cross-petitioner appeal. On this 
appeal we are confronted with a bill of exceptions of 
about 3,000 pages and a transcript of 275 pages, as well 
as elaborate briefs of over 800 pages. In view of the con- 
dition of a part of the bill of exceptions it would be prac- 
tically impossible to understand and comprehend the evi- 
dence, were it not for the care and labor bestowed upon 
the briefs, and the very able arguments presented by 
counsel. 

A motion to suppress the bill of exceptions is filed by 
defendants. On the trial of the case some 600 pages of the 
evidence offered and received by the court, the greater 
part of which was introduced to prove certain alleged 
corrupt practices by an attorney residing in another state, 
but representing plaintiffs, was discarded by the court 
and stricken out at the time of entering the decree in 
favor of defendants. This evidence, however, had all 
been introduced. The bill of exceptions was prepared 
and submitted by plaintiffs without including that evi- 
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dence. The bill as presented consisted of 5 volumes of 
from 500 to 800 pages each. Defendants and cross-peti- 
tioner Samuel A. Miles objected to the approval of the 
bill by the trial judge, when the cross-petitioner prepared 
and submitied the 6th volume, containing, as claimed, all 
of the discarded evidence, but the preparation and sub- 
mission of that volume was delayed for some time after 
the settling of the other 5 volumes. It is claimed by 
counsel for defendants that a large portion of the evi- 
dence contained in the 6th volume at the time it was served 
upon them has been removed therefrom. This is perhaps 
true, but we think from the record made that the portion 
referred to was removed by the judge for the reason that 
it was contained in the 5 volumes before that time settled. 
It is also claimed by defendants that important documents 
and other evidence submitted on the trial are not included 
in any of the volumes. The certificates of the judge ren- 
der it reasonably certain that he understood that all the 
evidence was included in the bills as finally allowed and 
signed. If this be correct, the evidence will be retained 
notwithstanding the irregularity of the settling of the 
bill. The motion to suppress is overruled. 

The legal propositions involved in the case in the dif- 
ferent phases through which it has passed have been sub- 
stantially all settled by the former decisions of this court, 
above referred to, and the principal question now involved 
is one of fact, and that is: ‘Was a will executed at St. 
Louis in 1897 by Stephen B. Miles, deceased?” If such 
a will was prepared, executed and witnessed, as claimed 
by plaintiffs, containing a revocatory clause, it will have 
to be conceded that the Rulo will was thereby revoked 
and rendered null and void, and the decree admitting it 
to probate would have to be set aside and the new trial 
eranted as prayed for by plaintiffs. The finding of the 
district court was “that Samuel A. Miles and the plaintiffs 
are not entitled to have the probate of the 1888 will set 
aside,” and “that Stephen B. Miles did not execute a will 
in St. Louis in 1897, as alleged in plaintiffy’ petition, and 
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that the will known in the records as the ‘Rulo will’ is 
the last will and testament of Stephen B. Miles, de- 
ceased.” Upon these findings plaintiffs’ suit was dis- 
missed. There is no proof in the record that the will 
alleged to have been made in St. Louis has ever been seen 
since its alleged execution, and therefore neither the will 
nor a verified copy of it was introduced in evidence. It 
is not contended that there was sufficient proof of the 
whole contents of the will, as to the distribution of the 
property of the deceased, to entitle it to probate as to the 
legacies or devises, but practically the whole contention is 
that a will was duly made and executed and that it con- 
tained a clause revoking former wills and testaments, the 
effect of which, if established, would be to destroy the 
Rulo will, leaving the property of the deceased intestate 
and subject to distribution under the law of descent, 
which, as conditions now are, would probably be more 
equitable than as provided in that will. However, we are 
forbidden to enter that field, and, as above indicated, con- 
fine ourselves to the one question decided by the district 
court, to wit, considering the whole evidence, is it suffi- 
ciently proved that the deceased executed a will in St. 
Louis, Missouri, about the 1st of April, 1897? The evi- 
dence taken upon that part of the case tending to prove 
and to disprove such execution is quite voluminous, and 
it is claimed by each side that the evidence preponderates 
in its favor. The burden of proof being upon plaintiffs, 
it follows that it is not enough that the evidence produced 
by plaintiffs renders it probable that Mr. Miles made 
some kind of a will at St. Louis, but such fact must be 
shown by a preponderance of the evidence or plaintiffs 
must fail. In disposing of the case we will confine our 
investigations to the one question. 

Preliminary to this, however, it might be well to inquire 
how far the former expressions of this court while con- 
sidering the evidence in the case then before it should 
be considered as bearing upon the finding of the district 
court upon the trial from which this appeal is taken, or 
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upon the holding here on appeal. There are a number of 
expressions indicating a conviction upon the minds of the 
judges in writing the opinions that the proofs then befure 
the court offered by appellants showed, or tended to show, 
that a will was in fact made in St. Louis. What effect 
should such expressions have upon the judgment of the 
district court when subsequently hearing the trial of the 
case, and to what extent, if at all, are they binding upon 
us in considering this appeal? In other words, do they 
become the law of the case from which no departure should 
be made? In the opinion in 68 Neb. 463, at page 475, it 
igs said: “Without going over the details, we may say 
that the evidence produces a strong conviction that a will 
of some sort was made at St. Louis. There is not only the 
testimony of the two subscribing witnesses, but a very 
considerable mass of circumstantial evidence. Moreover, 
the declarations of the testator are well authenticated and 
circumstantial. Taking all these matters into account, and 
bearing in mind the apparent injustice of the disposition 
made in the instrument admitted to probate, the suspi- 
cious character of many things connected with the finding 
of the Rulo will, and the disposition of the testator to 
make wills, as shown in evidence, if the question were 
merely whether a subsequent will was executed, we should 
hesitate to say that the decree could stand.” In the opin- 
ion written by Judge SEDGWICK, 73 Neb. 193, the judge, 
after quite an extensive review of the evideuce then before 
the court upon the subject of the execution of the St. 
Louis will, says: “Upon the hearing of this application 
for a new trial the district court found that ‘there was a 
“will made by Stephen B. Miles, deceased, in 1897, at St. 
Louis.’ The witness Paul T. Gadsen (Gadsden) positively 
testifies to this fact. He also states quite definitely the 
contents of the will. The character of this witness and 
the reliance to be placed upon his testimony will be again 
referred to. It is sufficient now to say that we consider 
the whole evidence amply supports this finding of the trial 
court.” Again, in writing an opinion upon a motion to 
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modify the former opinion, the judge says (73 Neb. 206) : 
“What was meant was that, if the evidence introduced 
before the district court upon the new trial which has 
been ordered should be the same as it now is in this court, 
it would be sufficient to require the district court to 
reverse the order of the county court in refusing to set 
aside the probate of the Rulo will.” There are other ex- 
pressions in the line of decisions in this case, equally 
strong and definite, perhaps, bearing upon the evidence, 
but which need not be here noticed, as the above will be 
sufficient to attract attention to the proposition in- 
volved. In the opinion first written (73 Neb. 193) Judge 
SEDGWICK, at page 196, says: “If a decision of this court 
should ever become the law of the case, it should be upon 
a question of practice (then under. discussion), when the 
parties to the litigation have acted upon that decision and 
guided their practice by it;” thus holding, in effect, 
that as a declaration of the law applicable to a questiou 
presented, and on which the parties have acted during 
the subsequent stages of the litigation, it should not be 
departed from. But, as said in the per curiam opinion 
(73 Neb. 205) at page 206: “The language used in the 
former opinions of this court, commenting upon the evi- 
dence of the various witnesses, was used with reference to 
the questions presented in this court only, and was not a 
discussion of the weight that should be given to this evi- 
dence upon a new trial of this case. The court will apply 
the law of the case so far as it has been determined by this 
court, but the discussion of the evidence here will not 
restrict the trial court in its examination and submission 
of the questions of fact.” 

This holding, in the opinion of the writer, is in harmony 
with the well-settled law upon the subject, and left the 
district court, as well as this court upon subsequent ap- 
peals, to pass upon the weight of the evidence, unaffected 
and untrammeled by the expressions of this court upon 
former hearings. In Koyer v. Willmon, 106 Pac. (Cal.) 
599, it is said, quoting from Allen v. Bryant, 155 Cal. 256: 
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“When the fact which is to be decided depends upon the 
credit to be given to the witnesses whose testimony is re- 
ceived, or the weight to which their testimony is entitled, 
or the inferences of fact that are to be drawn from the 
evidence, the sufficiency of the evidence to justify ihe de- 
cision must be determined by the tribunal before which 
it is presented, and is not controlled by an opinion of the 
appellate court that similar evidence at a former trial of 
the cause was insufficient to justify a similar decision.” 
Without referring at length to the decisions of other 
courts upon this subject, the writer concludes that the 
whole subject of the execution of the St. Louis will was 
for the decision of the district court upon the final trial 
and submission of the case upon the evidence, untrammeled 
and unconstrained by anything we may have said upon the 
evidence before us at the time the decisions were made. 
The same is true as to its application to the hearing now 
before us. These views are not fully concurred in by a 
majority of the court. 

However, it is proper to say here, without going into 
details, that additional evidence was presented upon the 
last trial, which, if believed to be true, might, and prob- 
ably would, lead this court now to revise its opinion. It 
is said, in substance, that this new evidence is the result 
of the labors of detectives sent out to find the needed tes- 
timony, and does not carry with it the conviction of its 
truth which might otherwise obtain. It often happens 
that detectives, like other people, are unscrupulous and 
corrupt; that when sent out upon a mission they will re- 
sort to alinost all kinds of corruption in order to meet the 
requirements imposed, and the results of their efforts 
should be looked upon with suspicion. From observations 
of the method adopted by that class, the writer hereof is 
in sympathy with the contentions of plaintiffs, and yet 
this does not of necessity carry with it the conviction 
that the testimony of apparently disinterested witnesses, 
even if found by a detective, is untrue and not entitled to 
credit. They may be truthful and their testimony be en- 
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titled to credence, while if the sume facts were testified 
to by the detective who it is said made the “discovery” of 
the witness, such testimony might and probably would not 
carry the same weight. As we have said, the elaim is that 
a will was made in St. Louis long after the Rulo will wax 
executed. As to the execution and admission to probate 
of the Rulo will there is no dispute. The deceased resided 
in this state. The parties to this action resided here. The 
St. Louis will, if made, was written by a stranger to the 
deceased and all the parties to the suit. It was said to 
have been witnessed by persons unknown to many, if not 
all, of the litigants. So far as the evidence shows, no will 
nor a copy of it has been found. In view of these facts, 
it is not surprising that both sides of this controversy 
found it necessary to resort to the labors of detectives in 
making needed investigations, as both did. While there 
is much in the briefs and arguments in the way of crim- 
ination and recrimination concerning this feature of the 
case, we do not find it necessary to engage in a discussion 
of the subject of the methods employed, nor to cast any 
reflections upon either party. It may be that each felt 
justified in pursuing the course adopted. 

This brings us to the one controlling question in the 
case: Does the evidence preponderate in favor of the con- 
tention that a will was made in St. Louis? If not, the 
decision of the district court finding that no such will 
was made will have to stand. If the affirmative of the 
question is shown by the necessary evidence, a reversal of 
the decree must follow, and the new trial sought be 
granted. To the mind of the writer, the question is 
shrouded in considerable mystery. The testator resided in 
Richardson county in this state. We had been a citizen 
of Richardson county for many vears, he having been one 
of the early pioneers of that county. He had amassed an 
immense fortune, much of which was in that county. He 
had employed an attorney in Falls City who had become 
familiar with his affairs and in whom he had confidence. 
His time was mostly spent upon lis farm, or ranch, in that 
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county, until the later years of his life. He had interests 
in the state of Maryland, his former home, and was there 
more or less frequently, and spent a good portion of the 
winter months of his later life in the St. James hotel in 
St. Louis, Missouri. He had a number of acquaintances 
there, among men of high standing in commercial pur- 
suits and at the bar. He was well acquainted with the 
proprietor of the hotel and the hotel clerk, but he does not 
seem to have made them his special confidants in his gen- 
eral business affairs. They testified that he informed 
them that he contemplated or desired to make a will; that 
he was not satisfied with the disposition of his property 
made by a former will; that about the last day of March 
or the first day of April, 1897, they were sent for to go to 
his room, and when they were there he asked them to 
witness what he said was his will, and produced a paper 
or instrument consisting of a number of sheets which he 
signed, saying it was his will, and asked them to sign as 
witnesses, which they did, but neither knew its contents, 
nor if it was a will, except as so stated by him. They say 
a stranger, with whom they were unacquainted, was in the 
room, but to whom they were not introduced and whom 
they have never since met. It is asserted that the St. Louis 
will was written by Paul T. Gadsden, a young man, an 
attorney, then residing in St. Louis, with little if any 
practice in the courts, but little known in St. Louis and 
wholly unknown to deceased. Mr, Gadsden testifies that 
he wrote a will about the time named for a person claim- 
ing to be Stephen B. Miles of Falls City, Nebraska, and 
which was signed and witnessed at the St. James hotel. 
While we are not inclined to indulge in any unnecessary 
criticism of Mr. Gadsden, we are persuaded that, to say 
the least, he may have been mistaken as to the identity of 
the testator, if any will were written by hin. The history 
of the alleged execution of the instrument is quite com- 
plex, and there are many circumstances shown which, 
upon an analysis of the testimony of those connected with 
the affair, present serious doubts. The life history of 
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Gadsden leads one to believe that at the time named he 
was quite unstable as to his purposes, not remaining long 
in one place, and when finally located he was in the Re- 
public of Mexico, and, upon request and the advancement 
of sufficient funds, came to St. Louis and asserted the 
writing of the will. Our attention is attracted to the 
circumstances surrounding the preparation and execution 
of the alleged will. The fact of the existence of Mr. Gads- 
den was wholly unknown to Mr. Miles. It appears that . 
at the time of the writing of the alleged will Mr. Gadsden 
and a Mr. Blow had their offices in a suite of rooms on the 
eighth floor of the Security building, in St. Louis, in con- 
nection with another attorney by the name of Wind; that 
a Mrs. Wilson was employed by Gadsden & Blow as their 
stenographer and typist, and that she acted in the same 
capacity for Mr. Wind. Her testimony was taken by 
deposition. She testifies that she was in that office in 
1897, and that while she was there, in the latter part of 
the winter or early spring, a gentleman, a Jew, having an 
office on the same floor and near by, but whose name she 
does not know, came into the office accompanied by a 
young man and an old gentleman, whose names she does 
not know, wsked for Mr. Gadsden, and introduced the old 
gentleman to him. She described the old gentleman 
referred to as “a very small old gentleman,” and 
stated that he and Mr. Gadsden sat down and talked from 
20 minutes to half an hour, and then they stepped into 
an adjoining room for a short time, when they returned, 
and the old gentleman and the young man left. In her 
further description of the old gentleman she says: “I 
couldn't understand anything he said because, I don’t 
know, there was something the matter with him. I don’t 
know what it was—-his voice or something.” Her atten- 
tion being again called to the subject in her examination 
in chief, with the request that she describe him more par- 
ticularly, she said: “Why, he was quite old, and I don’t 
know—I don’t know what was the matter, his voice must 
have gone, he talked something like, I don’t know whether 
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—he had shortness of breath, or something, I don’t know 
what it was; I couldn’t tell, something the matter—he 
talked kind of in a peculiar tone, he didn’t have much to 
say anyway, just sat there for a few minutes, he sat in 
Mr. Blow’s chair and had his back turned toward me, and 
Mr. Gadsden was sitting here (indicating) and they were 
talking to him, and then they gut up and went in the 
other room.” On cross-examination she stated that he 
was not sitting with his “whole back” toward her, but 
partially so; that she could not see his features distinctly 
because he was “muffled up.” “He was bent, I don’t know 
what was the matter with him, he was kind of stoop- 
shouldered. * * * He talked kind of husky, or like 
he was short breathed, or something, I don’t know what 
was the matter with him. I remember him well because I 
thought he was so awfully old to be out in such weather. 
* * * He didn’t have very much to say, the other man 
did most of the talking’; that while there they talked 
about making a will, or see about a will, or something to 
that effect; that she never saw him after that; that some 
days after that the young man came in early in the morn- 
ing, and inquired for Mr. Gadsden who had gone out., He 
left word for Mr. Gadsden to come to a hotel, she under- 
stood the Southern, and went away. She informed Mr. 
Gadsden, but directed him to the Southern, whither he 
went, but returned saying they were not there. On the 
same day the young man came again and left a card, say- 
ing he would return for Mr. Gadsden. She went to lunch, 
and supposed they met and went away together. Mr. Gads- 
den returned and directed her to take the dictation of a 
will from notes and memoranda which he held. She took 
his dictation of the will in full in shorthand, subdivided 
into paragraphs, and wrote it out at length with the type- 
writer, at the same time making a carbon copy; that the 
whole was written on two sheets of typewriting paper. 
She was asked: “And at that time there had been no will 
made?” Her answer was: “No, sir; I am positive of 
that.” She further stated that when she had prepared the 
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copies Gadsden “seemed to be in a rush and left the office 
immediately and went over there (to the hotel)”; that he 
told her “he was going over to have the copy signed”; 
that he returned in a short time and narrated the circum- 
stauces of the execution of the will, the sickness of the 
testator, “the surroundings being so peculiar, something 
about the bed, I don’t know what it was, whether sheets or 
what it was, but he went on talking about it, but I didn’t 
pay much attention to it, but I imagine that he had sheets 
around the bed, but I did not ask.” 

The testimony of Gadsden was also taken by deposition. 
This deposition was taken in January, 1902, and according 
to his answer he was 31 years of age the previous June, 
and at the time of the alleged execution of the will on the 
last day of March or the first day of April, 1897, he was less 
than 26 years of age, and had been admitted to practice at 
the bar of St. Louis two years before. For the purpose of 
a comparison with the testimony of plaintiffs’ other wit- 
nesses it will be necessary to observe his testimony with 
some care. He testifies that he was sitting in his office one 
morning with his stenographer, Mrs. Wilson, when two 
gentlemen came in accompanied by a third one; that said 
third party, who occupied a nearby office and was known 
to him by sight, but he could not give his name, said: “ ‘You 
young men are lawyers in here?’ I said, ‘Yes,’ and he said, 
‘Here are some gentlemen looking for a lawyer,’ ” and left 
the room; that the older man of the other two said his name 
was Stephen B. Miles from [Falls City, Nebraska, and pro- 
ceeded to give a list of his property and heirs, as the wit- 
ness says he remembers it; that after referring to a ranch 
‘and other large tracts of land the witness asked him about 
how many acres of land he had, and he said some 20,000 
- acres; that he mentioned a long list of other property, a 
small tract of land near Falls City, a farm of some 300 
acres, another small farm by name, stocks, bonds, bank 
stocks, notes, liens, mortgages and other evidences of in- 
debtedness. The witness continued: “And when he got 
through with that I looked up to see if anything was the 
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matter with him. To me, he appeared a comparatively poor 
man. I thought he was off his head, or was trying to ‘stuff 
me,’ as they sometimes say, and I looked at him, for it in- 
cluded nearly every kind of property that I had heard of. 
* * * He then said city lots in St. Louis, Missouri. He 
then said other farm lands, and after that le commenced 
to tell me how he wanted to leave his property.” The wit- 
ness gives the names of persons to whom he says Miles 
desired the property to be devised and bequeathed, the 
witness naming Miles’ grandchildren by his daughters, one 
of whom was not Lis grandchild, and the witness also gives 
the namey of a number of other persons to be remembered 
in the will. The witness further testifies that he asked 
Miles if he had any special instructions as to whom he 
wanted property left in addition to those named by the 
witness, when Miles said he wanted to do the fair thing by 
all his children, that he was getting old, was preparing to 
leave this world, and he thought no animosities should be 
left behind; that the witness told him he thought he was 
right, spoke to him of his own father’s will from which 
some friction arose, and that he thought a will ought, as 
near as possible, to follow the law of descent; that Miles 
said when he died he wanted every one who thought they 
had the right to expect anything of him to feel that he had 
remembered them ; that Miles asked him if it was necessary 
to include a revoking clause, and was informed that such 
would not be necessary; that Miles said he had written 
other wills, and was informed by the witness that the 
safest way was to destroy all previous wills, and Miles 
said he did not think he knew where a former will was; 
that Miles and the young man left the office, the witness 
having made a penciled memorandum of the substance of 
what disposition was to be made of the property. When 
asked how long those people were in his office during that 
conversation, his answer was: “Not more than 25 minutes 
I should judge at the most.” The witness further states 
that perhaps the next afternoon Mr. Miles came to his 
office alone and countermanded much of what he directed 
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the day before as to the disposition of his property; that 
instead of giving his sister Amanda all his cash in bank 
lie desired that she have one-half, and the other half to be 
equally divided between his children and their representa- 
tives; that all his bonds were to be given to his two sons 
Samuel and Joseph; that one-half of his bank stocks were 
to be given to his two sons, and the whole of the remainder 
of his estate to be equally divided into four equal parts 
and apportioned among the four children or their rep- 
resentatives. As the witness expressed it, “The entire 
balance of the estate to be divided in the same way,” one- 
fourth part to each of the four children or their heirs. 
It would perhaps be proper to digress for a moment at 
this point. We have searched the record in vain for any 
later instructions as to what the contents of the alleged 
will should be. About 100 pages further on in the ex- 
amination of the witness he is asked to give the contents 
of the will as executed, and he puts it: That of the other 
lands of the testator the will gave “his friend Frank Mar- 
vin such one of his farms, was the statement, not exceed- 
ing 300 acres in extent, as he might elect to choose. To 
his namesake, Miles somebody—that name I don’t remem- 
ber—he devised another farm, simply describing it as ‘my 
blank place,’ and adding some phrase, where he now 
lives with his parents, or some such descriptive phrase.” 
If the witness is telling the truth, or rather if the final 
instructions were as he gives them, it is clear that those 
instructions were violated by him, and, according to his 
own theory of the facts, the will he says Mr. \iles signed 
was not his will, and Mr. Miles knew nothing of the con- 
tents of the paper it is claimed he signed. The witness 
details trips to the Southern hotel; his finding a card upon 
his table; his going to the St. James hotel, taking a pen 
or pencil “rough copy” of the will he had prepared; his 
being escorted to the room occupied by Mr. Miles, where 
he found him lying on a bed, “around that bed was some 
kind of curtains, or a sheet or mosquito net, or something 
surrounding it almost entirely”; his finding another gen- 
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tleman in the room, and, “as I came in, this man said, 
‘Have you got Mr. Miles’ will?” The witness says he 
answered: “ ‘Yes, but it is not in shape to be signed this 
morning. Is it necessary?’ And he said, ‘Yes, Colonel 
Miles wanted to sign it today,’ and I said, ‘Yes, it may be 
done, if one of you gentlemen will write it out here I 
will dictate it to you from the draft I have got of it” He 
said he didn’t have any paper, so they sent out and gol 
some. Perhaps one of the gentlemen got it. * * * I 
then dictated the will to one of the gentlemen present 
from my original draft, and he took it down in pen, writ- 
ing it, commencing with a margin, and writing it in para- 
graphs down this sheet, down the reverse, as I remember, 
across this, across this, and part of the way at least, if 
not all through it, into another sheet (that you call four 
pages). I remember that during the writing of it the 
man who was writing it didn’t say a word. I simply 
dictated it to him and he put it down. When it was 
finished I exchanged papers with him and reread it, and 
found it as correct according to my original draft, and 
that it was in condition to be signed, and I then said, 
‘Will you gentlemen witness it.’ And they said, ‘Oh, we 
rather not, suppose you get some one else as one of us has 
written it.’ One of them said, go down and get so and 
so, and so and so, and one of them left the room, and I 
think both of them went out shortly. After one went out 
the other did. Then came in a man who was a stranger 
to me. He was there for a few minutes and waited, and I 
spoke to him, and he spoke to Colonel Miles, who was on 
the bed at that time. I said, ‘Where is the other gentle- 
men who is going to witness the will?’ He then either 
went out or sent for him. Shortly afterward another of 
them came in. To neither of these gentlemen was I in- 
troduced. I don’t think when either came in was any one 
else there. Noone but myself and Mr. Miles. Before the 
second one came into the room the first one and myself 
helped the colonel to a little table that was in the room 
to sign the will. When the second one came in I said, 
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‘Gentlemen, this is a will that Mr. Miles is making, which 
IT have just drawn up in this room, and we are going to 
witness it. I want you to witness it.’ The colonel said 
something to them. The colonel said, ‘Yes, it is my will,’ 
or some short sentence, and I said, as I remember it, ‘Mr. 
Miles, you declare this to be your last will and testament, 
and that you sign it here in the presence of these two 
gentlemen?’ He said, ‘I do,’ and he signed it in an ex- 
ceedingly shaky hand, and when he got through the sig- 
nature, I could hardly recognize it, the Miles part was 
plainer than the Stephen part. I said, ‘Gentlemen, I want 
you to witness this. Do you witness this in the presence 
of Mr. Miles, the testator, and in the presence of each 
other,’ and they said, ‘We do,’ and signed under a clause 
so declaring. I then took my original draft and entered 
on it, as I recall, the names of the two witnesses to that 
will.” He then testifies he did not know the men, and 
does not know or remember their names. He says he 
folded the will in the ordinary way, indorsed its contents, 
with his name at the bottom of the folded paper, put the 
original draft in his pocket and carried it out of the room ; 
that it was complete including the signature. When asked 
if the will contained a revocatory clause his answer was: 
“The last clause of the will proper as executed, as I re- 
member it, was this: ‘I declare this will to be in revoca- 
tion of all previous wills and testaments I have made, and 
further declare it is to be of my own free act and deed.’ ” 
He further testifies that, having seen a notice in a news- 
paper a day or two after the will was written that Mr. 
Miles was a “man of property, I took out that original 
draft from my desk, and dictated to Mrs. Wilson a copy, 
saying I thought it would be worth while to keep that 
will—it might come up some day; that evidently the old 
man was worth a good deal of money, and the newspapers 
said he was, and I thought I would fix it in such a condi- 
tion that I could preserve it, and I dictated it to her, and 
she put it down on the typewriter in duplicate and gave 
me both copies, and I put one in my office desk, and took 
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the other one and the original draft out to my house, and 
either one of them, or both, went into my trunk.” Both 
are said to have been finally lost. There is such a clear 
conflict in the testimony of plaintiffs’ witnesses as to 
create the impression that, to say the least, the fact of the 
execution of the alleged St. Louis will, by Stephen B. 
Miles, is left in serious doubt. It may be that some one 
applied to Mr. Gadsden to write a will as asserted, but 
the description of that person, as given by Mrs. Wilson, 
does not coincide with the appearance or description of 
‘Stephen L. Miles, as given by plaintiffs’ witnesses who 
knew him. Again, she testifies in the most positive way 
that before the will was taken to the hotel for execution 
it was dictated to her, taken in shorthand and written 
with a typewriter, and then taken in a “rush” to be 
signed. In this she contradicts the testimony of Gadsden, 
who says the will was written by an unknown person in 
the room occupied by Miles, the testator. Each is posi- 
tive, and both cannot be correct. As we have seen, Gads- 
den testified in detail as to the execution of the will, giv- 
ing just what he said to the witnesses and to Mr. Miles, 
which is herein above set out. The two alleged witnesses 
to the will were called by plaintiffs as witnesses upen the 
trial, and, if they are to be believed at all, Gadsden was 
not present on the occasion referred to by them. If Gads- 
den told the truth as to what he said and did, then there 
is no proof that the will was ever’ witnessed, for the two 
witnesses, and the only ones testifying to the witnessing 
of a will, did not witness the will he wrote. 

Mr. Quynn, one of the two, testifies that he was called 
to witness a will; that it had been written with a pen, but 
that the only evidence he had that it was a will was a 
remark by Mr. Miles that the paper was his will; that le 
did not read a word of it, has never seen it since; that 
there must have becn 8 or 10 sheets or leaves, forming a 
bulk or body of sheets of paper about half an inch in 
thickness; while Gadsden testifies there were but 2 sheets 
or leaves, making less than 4 pages. Quynn testifies fur- 
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ther that those present were Mr. Miles, Mr. Miller, the 
other witness to the paper, himself, and another man of 
from 35 to 37 years of age. The description he gives of 
the fourth man renders it quite certain it was not Gads- 
den. He states that said fourth man did not utter a word 
during the whole time they were present; that he never, 
to his knowledge, saw Gadsden, either before or since, and 
did not know the fourth man present. Mr. Miller, the 
other alleged witness to the will, testifies that when he 
went into Miles’ room the fourth man was there. Then 
he, as he remembers, went down to the hotel office for 
Quynn, and when he returned the man who was there 
where he left him remained while the paper was being 
witnessed, but did not utter a word during the whole 
time, to the knowledge of the witness. He does not know 
if he knew the man, has no recollection upon that sub- 
ject, is unable to give any description of him. It is very 
clear that by the absolute silence of that man he did not 
in any degree attract Miller’s attention or notice, nor was 
he interested in the execution of the will. 

Note what Gadsden testifies to: “When the second 
man came in I said, ‘Gentlemen (addressing the witnesses), 
this is a will Mr. Miles is making, which I have just drawn 
up in this room, and we are going to witness it’ * * * 
The colonel said, ‘Yes, it is my will, or some short sen- 
tence, and I said, as I remember it, ‘Mr. Miles, you declare 
this to be your last will and testament, and that you sign 
it here in the presence of these two gentlemen.’ He said, 
‘T do.”” And again, he says he said to the witnesses: 
“<Gentlemen, I want you to witness this. Do you witness 
this in the presence of Mr. Miles, the testator, and in the 
presence of each other,’ and they said, ‘We do.’” It is 
very evident that nothing of this kind occurred on the 
occasion referred to by Mr. Miller and Mr. Quynn. There 
is collateral evidence, not depending upon the testimony 
of Gadsden, that he (Gadsden) probably wrote a will for 
some one about the date referred to, but this collateral 
evidence falls far short of proving that that one was 
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Stephen B. Miles. It may be possible that Gadsden was 
deceived, yet in view of some phases of his testimony it is 
difficult to harmonize what he says with the exact truth 
and a conscientious relation by him of the facts while 
upon the witness stand. To say the least, he has displayed 
a most remarkable memory of details of minor importance 
occurring so long before the date upon which his testi- 
mony was given. This applies with equal force to his 
alleged memory of the names of the beneficiaries under 
the alleged will. He could have had but few interviews 
with Mr. Miles prior to the time it is claimed Miles signed 
the will, and none after. They were total strangers until 
he says Miles came into his office two or three days before 
he says the will was made. They never met afterward. 
He seems to have paid no attention to the identity of the 
two young men, one of whom he says wrote the alleged 
will, nor to the men who it is claimed by him witnessed 
the execution of the will. Had he done so he could have 
remembered who they were, having met and associated 
with them, as he says, fully as well and distinctly as the 
names of those whom he never saw. It seems to the writer 
that he “doth protest too much.” An uncharitable view, 
insisted upon by counsel for defendants, and not without 
some foundation, is that he had by some means been fur- 
nished with certain facts concerning Stephen B. Miles, 
his family and property, but not by counsel practicing at 
this bar and residing in this state. This subject need not 
be here discussed. He perhaps did discuss the question 
of the necessity for a revocatory clause in a will with Mr. 
Wind with whom he was officing. He probably exhibited 
to Mr. Cannon a folded paper said to be a copy of a will 
he had written, but of this we only have his evidence, as 
Mr. Cannon did not see the contents of the paper. These 
and other facts testified to by the witness named may 
have occurred, and yet the instrument, if written, not 
have been the will of Mr. Miles. The description of the 
little, old, debilitated man, given by Mrs. Wilson, does 
not correspond in any particular with the appearance and 
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condition of Mr. Miles, as testified to by Quynn and a 
number of other witnesses. Gadsden’s story, upon his 
return to his office, of appearances at the room where he 
said he had been, and to which he testified, is not sustained 
by any witness wlo was present in Miles’ room at the 
time they claim they witnessed the execution of a will by 
Miles. His office was not very far from the St. James 
hotel. He had a competent typist there. When he ar. 
rived at the room of the testator he found a total stranger 
present. He was informed that it was desired that the 
will be made that day. There was no paper at hand. The 
necessary material was sent for while he waited. He 
asked the strange gentleman to write the will as he dic- 
tated or read it from the paper which he held. It was 
written, read and compared with his “rough draft” and 
found to be an exact copy. Common experience teaches 
us that economy of time and the preservation of the se- 
crets of his client would haye caused him to return to his 
office and had the will typewritten. The story is far from 
convincing. So far as is shown by the evidence, that was 
the last that was ever seen of the alleged will. If Gads- 
den’s story is true, that will was never witnessed by either 
Miller or Quynn. [ff their story is true, they witnessed a 
much more extended instrument when Gadsden was not 
present and of which he had no knowledge, and of the 
contents of which neither the witnesses, the district court, 
nor this court have been advised. 

It is not our purpose to enter into an examination or 
discussion of the motives, actions or consciences of the 
witnesses, nor to make any unnecessary unfavorable com- 
nents upon them personally, as those whose testimony is 
now under consideration are citizens of another state, 
and whose lives are wholly unknown to the courts passing 
upon this case, except as the same may be reflected by the 
testimony of witnesses and the reccrd. It is our opinion 
that both Mr. Miller and Myr, Quynn are mistaken when 
they testify, as they probably believe, that they witnessed 
a will for Stephen L. Miles. As we have above indicated, 
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they were permitted to know nothing whatever as to the 
contents of the paper which they say they witnessed. All 
they claim to know about it is that Mr. Miles said it was 
his will. So far as is shown by the proofs, neither they 
nor any other person now living hag ever since seen such 
a document. It seems to us that, assuming the candor 
and truthfulness of those men, Mr. Quynn invy easily have 
been deceived as to the papers he then signed, and that 
another transaction, when recalled nearly two years there- 
after, may have misled his mind in remembering the facts. 
The date fixed by all the witnesses in support of the theory 
that a will was made is the very last days of March or 
first days of April, 1897, the stronger inclination being 
the last day of March. It is shown that on that day Mr. 
Quynn witnessed a number of instruments for Miles and 
Miller, to wit, a promissory note for $6,000 from Miller 
to Miles, the assignment of stock in the St. James Hotel 
Company from Miller to Miles, and four assignments of 
bank stock from Miles to Miller, copies of all of which are 
attached to the bill of exceptions showing the date to be 
March 31, 1897, Both Miller and Quynn develop a high 
degree of uncertainty as to just where that transaction 
oceurred—-whether in the office of the hotel, or in the 
room occupied by Mr. Miles. Accepting their testimony 
as an effort to be truthful, it is very clear that neither of 
them know. Since no will has been brought to light, we 
are forced to the conclusion that none was made, and 
that the witness Quynn is mistaken, or may have been 
deceived, as to what the instrument was or instruments 
were, which he signed. This might have been the case 
with Miller. He was present when the transfers were 
made, but his memory is sadly at fault as to just where 
it was done. There can be no doubt but at that time both 
Miller and the hotel company were on the verge, at least, 
of insolvency and bankruptcy. He at that time purchased 
$6,000 worth of solvent and good bank stock of Miles, 
giving his note therefor, secured by the assignient of the 
hotel stock as collateral. Miller was the principal, almost 
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the exclusive, owner of the capital stock of the hotel com- 
pany. He had formerly had a lease upon the hotel, and 
owned the furniture and property therein. He organized 
the hotel company as a corporation, fixing the value of 
the assets at $40,000. He gave one share of the stock to 
a man by the name of Moore in order that he might be 
eligible as a member of the board of directors. He was 
indebted to Quynn, and transferred a small portion of 
the stock to him. He was also indebted to another, and 
settled the demand with a transfer of stock. He was the 
president of the company, and Quynn was the secretary 
and treasurer without bond. Some time after his pur- 
chase of the bank stock from Miles, the execution of his 
note and the assignment of the collateral, the hotel com- 
pany made an assignment, and he went into bankruptcy, 
canceling his debts without any payment whatever, his 
note was worthless, the hotel stock was equally so, and 
the Miles’ estate lost the whole of the $6,000. He may not 
have intended to practice a fraud and swindle upon Mr. 
Miles, his guest and friend, but we cannot escape the con- 
viction that he knew of the rotten condition of the hotel 
company, the worthless character of its stock, and of his 
own insolvency. Under these circumstances it is hard 
to believe that he could not remember with clearness the 
details of the transaction of the execution of the note and 
the making of the assignments and where it occurred. 
As we have said, the question of the making of a will 
in St. Louis is, and must be, the controlling one in this 
case. The burden of proof to establish the fact of the 
making of the will is upon plaintiffs. It is the well- 
settled doctrine in this state that “parol evidence to show 
that a former will was revoked by implication by reason 
of a subsequent will, which cannot be found, must be 
clear, unequivocal and convincing.” Wélliams v. Miles, 
68 Neb. 463; Clark v. Turner, 50 Neb. 290. In the latter 
case we quote with approval the following from Chis- 
holm’s Heirs v. Ben, T B. Mon. (Ky.) 408: “The books 
of reports contain many cases in which wills lost or de- 
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stroyed have been. offered for probate upon parol or other 
secondary evidence of their contents, and many in which 
such wills were established. But in an examination of 
these cases, as extensively as opportunity would allow, 
we have found none in which there does not seem to have 
been the evidence of witnesses who knew, or might be pre- 
sumed to have known, the contents of the will from their 
own inspection; none in which the declarations or even 
professed reading of the decedent have been held to be 
alone sufficient on this point; and none which would sanc- 
tion their admission upon the question of the contents 
of the will with any other effect than as merely corrobvora- 
tive of the more direct evidence.” As we have seen, the 
witnesses to the paper, said and alleged to be the will of 
Mr. Miles, knew nothing whatever as to its contents and 
have never seen it since. If we eliminate the testimony 
of Gadsden as to the contents of the will which he says he 
wrote, but which was not witnessed in his presence by 
either Miller or Quynn, there is not a scintilla of evidence 
as to the contents of the paper, the existence of which is 
sought to be established as the will of Mr. Miles. This, to 
our minds, must be decisive of the case. 

It is said the provisions of the Rulo will are unjust and 
an improper discrimination in favor of some of the chil- 
dren of the deceased and against others. As viewed from 
the standpoint of conditions as they exist at this time, 
and not at the time of the making of the will, or up to 
the time of the death of the testator, this would seem true. 
But, unfortunate as it may be for some who are not so 
well provided for and who are now respected, respectable 
and moral citizens, we are not prepared to denounce the 
testator as having been during his life lacking in judg- 
ment or a disposition to conserve his estate and do justice 
between his children. It would, no doubt, have been in- 
tensely gratifying to Mr. Miles could he have said at 
any time before his death that the best and proper thing 
to do would he to divide his large estate equally among 
his children, giving to each his full share in fee absolute, 
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but who can say that would have been the best or even 
the proper thing to do. It sometimes occurs that not only 
would an estate, the labors of a lifetime, be squandered, 
but that the recipient of wealth suddenly bestowed would 
be, in reality, injured thereby. This is by law left to the 
conscience and judgment of the testator. 

Evidence was taken and submitted bearing upon the 
conduct and statements of Mr. Miles after his return from 
St. Louis and before his death. If we apply the rule of 
Clark v, Turner, supra, the statements of the testator, if 
made, that he had made a will in St. Louis, or elsewhere, 
subsequent to the execution of the Rulo will, could not 
establish either the fact of the execution or contents of 
such will. If he disposed of and distributed to his heirs 
property claimed by plaintiffs to have been devised and 
bequeathed by the supposed will, but not in accordance 
with its supposed provisions, if entitled to any considera- 
tion, it could only be construed as indicating that no will 
had been made. 

It was sought to prove by the facts and testimony of 
witnesses that defendant Joseph H. Miles was guilty of 
unfilial conduct toward his father at the time of his last 
sickness and death, and thereafter in connection with the 
remains of the deceased, and that he did not act in good 
faith with his brother Samuel, as well ag the contention 
that he had had the opportunity to find and destroy the 
will said to have been made at St. Louis, but we find no 
satisfactory proof of unfilial conduct upon his part, and 
there is no evidence that he ever found or destroyed any 
will. These charges rest in suspicion which it is hoped is 
entertained only by counsel. 

Not only do we find no sufficient reason for disturbing 
the decree of the district court, but we are satisfied that 
the finding and decision of that court that “Stephen B. 
Miles did not execute a will in St. Louis in 1897, as al- 
leged in plaintiffs’ petition, and that the will known in 
the records as the ‘Rulo will’ is the last will and testament 

34 
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of Stephen B. Miles, deceased,” is right, and the decree 
dismissing this action should be, and is, 
AFFIRMED. 


ANTON CIPERA, ADMINISTRATOR, APPELLEE, V. AMIEL 
CHMELKA ET AL.; ANTON CHMELKA, APPELLANT, 


Frep SEPTEMBER 26, 1910. No. 16,119. 


Appeal: Eviprncr, Only questions of fact are examined upon the 
decision of this case, and it is found that the decree of the dis- 
trict court is sustained by the evidence. 


APPEAL from the district court for Dodge county: 
CONRAD HOLLENBECK, JUDGE. Affirmed. 


A. H. Briggs, for appellant. 
Louis J. Piatti and F. Dolezal, contra. 


REESE, ©. J. 


In the month of September, 1898, Amiel Chmelka and 
plaintiff were married, plaintiff receiving something near 
$1,200 in money and property from her parents, and de- 
fendant Amiel a suitable aNowance from his parents. On 
the 24th day of the same month defendant’s father, An- 
ton Chmnelka, who is also defendant in this action, and 
who was living on a farm in Dodge county, consisting of 
240 acres, conveyed 160 acres thereof to Amiel by a war- 
ranty deed, but reserving a life estate in ahout 2 acres 
npon which the house in which he lived was situated. 
There was also expressed a “condition” in the deed that 
Amiel should annually deliver to his father one-fourth of 
all the grain, hay, grass, seeds and vegetables of every 
description raised on the land during the lives of the 
grantors (Anton and his wife), and that the grantee 
should not sell nor lease the land during the lives of the 
grantors Without their written consent. There appears 
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to have been a second house upon the land of which plain- 
: tiff and Amiel took possession, and Amiel took or con- 
tinued in charge of the management of the farm. His 
efforts in that direction were such that by the month of 
December, 1905, he was hopelessly swamped in debt, 
owing in the neighborhood of $12,000. It was then agreed 
that, as Amiel could not pay his debts, the land was to be 
reconveyed to his father who assumed Amiel’s obligations, 
but Amiel and wife continued to reside on the land, and, 
so far as outward appearances indicated, matters were 
conducted on the farm as before, except that Anton testi- 
fied that the financial management was assumed by him. 
Three children were born to Amiel and plaintiff, when 
plaintiff’s health failed and serious surgical operations 
became necessary. Amiel’s conduct toward plaintiff ap- 
pears to have become unbearable by reason of his habits 
of intoxication and brutality until plaintiff, as she al- 
leges, was practically driven from the house. She went 
to Omaha, and in November, 1907, instituted an action 
against Amiel for divorce and alimony. The charges con- 
tained in her petition consisted of repeated acts of adul- 
tery, habitual drunkenness and extreme cruelty. This 
action resulted in a decree in her favor upon the ground 
of extreme cruelty, and $3,000 alimony was allowed her, 
which has not been paid. Pending the suit for divorce 
plaintiff filed a lis pendens in the proper office in Dodge 
county, and commenced a suit to hold the land, in the 
hands of Anton, for the payment of temporary alimony 
which had been allowed her, and, after the decree for 
divorce and permanent alimony had been entered, filed a 
supplemental petition setting up the facts, and asking 
relief to the extent of the decree. It was alleged, in sub- 
stance, in the petition, that the conveyance from her hus- 
band and herself to Anton was the result of a conspiracy 
between her husband and his father to cast her out of the 
family, by fraud to deprive her of any claim upon the 
farm for her dower and homestead rights, as well as of 
money and property contributed by her at the time of 
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the marriage, and the collection of any alimony for her 
support, but of which conspiracy she at the time had no 
knowledge; that she did not understand the legal effect 
of the deed, but that it was upon the condition and under- 
standing that when the debts of the said Amiel Chmelka 
were paid the said real estate would be reconveyed to him. 

The answer of the defendants consists of admissions of 
the allegations of the petition as to the relation of de- 
fendants to each other; of the suit in the district court in 
Douglas county for divorce and alimony; that Amiel has 
no property or other resources out of which to pay the 
demands of plaintiff; that the children were born of the 
marriage as alleged; that defendant Anton is the owner 
of the real estate described in the petition and answer; 
and alleges that the indebtedness of Amiel, which defend- 
ant Anton has paid and assumed, was largely in excess of 
the value of the property received from him and plaintiff; 
and a general denial of other averments. 

The trial consisted to a great extent of the examination 
of the issue formed upon the question of the promise and 
undertaking of Anton to reconvey the real estate when 
Amiel’s debts were paid, and upon which there was a 
direct conflict in the evidence, and the inquiry as to the 
amount of money paid or assumed by Anton of the debts 
of Amiel as compared with the value of his interest in the 
property conveyed by him and plaintiff to Anton. It was 
developed that the property had been sold by Anton, but 
that not all of the purchase price had been paid, leaving 
more remaining unpaid than the sum of plaintiff’s de- 
mands. Much time and energy were devoted to the ques- 
tion of how much and what particular debts of Amiel 
were satisfied by Anton. The decree entered by the dis- 
trict court is a finding in favor of plaintiff, and that she 
should receive from Anton out of the unpaid portion of 
the purchase price of the land sold the sum of $1,800, 
with interest thereon at the rate of 7 per cent. per annum 
from the 10th day of April, 1908, with costs of suit. De- 
fendant Anton appeals. 
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It is shown to this court that since the docketing of the 
appeal and filing of the briefs, and but a short time be- 
fore the cause was reached for hearing, the plaintiff died, 
and, by agreement, the cause is revived in the name of 
Anton Cipera, the administrator of her estate, but, so far 
as the treatment of the facts are concerned, it will be 
disposed of as if she were still living. 

There are two principal, and perhaps controlling, ques- 
tions to be considered: Did Anton, the father of Amiel, 
agree with plaintiff, as an inducement to the execution of 
the deed to him, that when Amiel’s debts were paid he 
would redeed the land in question to Amiel? If so, was 
the total of Amiel’s debts paid or assumed by Anton equal 
to or in excess of the value of the property received? The 
latter question may not be important, since, if that agree- 
ment was made, the obligation might exist even though 
the amount paid out might exceed such value. 

1. As to the question of the agreement, the evidence is 
squarely contradictory. Plaintiff testified in the most 
positive terms that such was the clear understanding, 
while both defendants deny that any such agreement was 
ever even suggested. The notary before whom the deed 
was acknowledged, who was defendant’s banker and no 
doubt often consulted by him, testified that no such agree- 
ment was referred to in his presence at the time of the 
execution of the deed, the subject discussed being the . 
agreement of Anton to pay Amiel’s debts, a considerable 
amount of which was owing to or in the bank’s hands for 
collection. There is also some evidence of statements made 
by plaintiff subsequent to the execution of the deed which 
seem to contradict her contention upon the trial. So far 
as the oral evidence as to the particular fact is concerned 
the preponderance seems to be in favor of the defendants. 
However, there are some facts as to the conduct of defend- 
ants shown which point toward the truth of plaintiff’s 
contention. Amiel is the only child of Anton. The ex- 
ecution of the deed to Anton, December 14, 1905, ap- 
peared to produce no effect upon the relation of the par- 


186 NEBRASKA REPORTS, (Vou. 87 


Cipera y. Chinelka, 


ties to it. The premises were not vacated by Amiel or 
plaintiff and the farm work was continued as before, and 
which so continned until August, 1907, when plaintiff 
alleged she was driven from the farm-—her home—and, 
indeed, those relitions of father and son seem to have 
continued until the time of the trial of this cause, al- 
though Amie] had removed to Colorado, taking $1,200 of 
Anton’s mouey with him for. the purchase of property 
there, and their relations in matters of business continue 
as before. This is persuasive evidence that there were 
mutters of agreement between them of which plaintiff 
was not advised, and also that such an agreement was 
probably made. It is testified to by defendant Anton that 
he at one time made such a promise to Amiel, but tha 
it was made a long time subsequent to the conveyance to 
him, and not at or before that time. Without reference 
to that particular question, however, we are persuaded 
from all the evidence and circumstances shown upen the 
trial, and by the record, that there has been no time when 
Amiel did not retain an interest in the real estate, and, 
after its sale, in the money for which it was sold. 

2. It is contended that defendant Anton has paid out, 
on the debts of Aimiel contracted before the conveyance 
of the land back to Anton, fully as much as the land and 
other property received were worth. Defendant Anton 
so testified, but, if so, it was unfortunate for him, if ma- 
terial, that he could not specify as to all the items of 
debts paid, nor furnish proof of the fact, except his gen- 
eral statement upon tle witness stand. There was ample 
proof of the larger claims, such as mortgages upon the 
property, notes at the bank, etec., but not in detail as to 
other debts. We might, probably, go through the record, 
make and present au itemized statement of his payments 
proved to have leen made, but in view of the whole reeord 
and all the circuustances shown, we are sutisficd with 
the decree of the district court, and will have to be ex- 
cused from entering upon the undertaking. 

The decree is AFFIRMED, 
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JOHNSON COUNTY, APPELLEE, V. CHRISTENA E. TAYLOR, 
APPELLANT; Kemper, WtuNnpLey & McDONALD DRY 
Goops COMPANY ET AL., APPELLEES. 


Frrep SeprempEr 26, 1910. No. 16,129. 


1. Creditors’ Bill: HussAnp AND WIFE: Esstopret. The husband, while 
holding the title to the property of his wife, became surety upon 
the depository bond of a bank, justifying in the sum of $10,000. 
Before the approval of the bond, the county commissioners caused 
investigation to be made as to his financial standing and worth 
in an adjoining county in which he resided, and received a favor- 
able report. They were also informed by the county clerk that 
he held real estate in the county where the bank was situated, 
that being the county wherein the bond was filed. But the com 
missioners were not informed as to what particular land was in 
the name of the surety, nor its value. The commissioners tes- 
tified that in approving the bond they relied upon the ownership 
by the husband of land in the county, as well as upon his affi. 
davit of justification, and the report from the adjoining county 
Held, by a majority of the court, that these facts estopped the 
wife to claim that the land was her separate property, even 
though the same were true. 


2. Trusts: HUSBAND AND WIFE: RIGHTS oF CREDITORS. “Where a hus- 
band uses the money of his wife in paying for land, the title to 
which he takes in his own name, a trust will arise in favor of 
the wite, which a court of equity will protect against the hus 
band’s creditors, unless it is made to appear that such creditors 
gave the husband credit on the faith of his being the actual owner 
of the property of the wife, the title to which was in his name.” 
Hews v. Kenney, 43 Neb. 815. 


APPEAL from the district court for Johnson county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed as tu Johnson 
county and reversed as to the other appellees. 


8S. P. Davidson and F. L. Dinsmore, for appellant. 
Hugh La Master and Jay C. Moore, contra. 


REESE, ©. J. 


This action, in the nature of a creditors’ bill, was 
brought by the county of Jolnson, as plaintiff, against 
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the principal defendants Christena E, Taylor and Frank 
A. Taylor, her husband, together with certain judgment 
creditors, the object and purpose of which is to set aside 
two deeds to the east half of the southeast quarter and 
the southwest quarter of the southeast quarter of sec- 
tion 5, in township 4 north, of range 12, in Johnson 
county, excepting 3 acres, described in the petition. The ° 
conceded facts in the case are that in the fall of 1895 de- 
fendant Christena E, Taylor, then the wife of Frank A. 
Taylor, received from her deceased father’s estate the 
sum of $6,000, and in the spring of 1896 she received the 
further sum of $350 from the same source, making a total 
of $6,350 of her private individual means. With this 
money, or a major portion of it, she, through her husband 
acting as her agent, purchased a farm in Johnson 
county, he taking the title in his own name, but without 
her knowledge. Later on she sold the land so purchased, 
and on December 9, 1898, bought the land here in dispute, 
her husband acting for her, when he again took title in 
his own name, but without her knowledge, and caused 
the deed to be recorded. Later, when she learned that the 
title to the land was in the name of her husband, she, by 
consultation with an attorney and others and with him, 
sought to have the land conveyed to her, but, for some 
reason, she did not succeed, the subject apparently having 
been dropped, and the record title remained in the name 
of her husband. On or about the 10th day of January, 
1902, and while the title to the land in dispute remained 
in the name of Frank A. Taylor, of record, the Chamber- 
lain Banking House became a depository of the funds of 
Johnson county, and defendant Frank A. Taylor hecame 
one of the sureties upon the depository bond of said bank, 
but of which defendant Christena had no knowledge. The 
bank having failed, suit was brought upon the bond Sep- 
tember 2, 1902, which resulted in a judgment in favor of 
the county and against Frank A. Tavlor and others for the 
sum of $7,109.75. Said judgment was rendered June 19, 
1906. The deed to Frank A. Taylor bears date December 
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9, 1898, and was filed for record on the 31st of the same 
month. The defendant Frank A. Taylor owned lands in 
Nemaha county upon which he and his family resided. 
At the time of the failure of the bank Frank A. Taylor 
was absent from the state and in the state of Idaho. 
Upon his return home he was intercepted at Tecumseh on 
his way by the financial officers of the county and their 
attorney, and informed of the failure of the bank, and an 
arrangement was made by which his wife was to be 
brought across the line from their home in Nemaha county 
and the claim of plaintiff secured. She with her husband 
met the county officers at night at the home of Mr. 
Armsted, when by an agreement among and between 
the parties Taylor conveyed 80 acres adjoining the 
80-acre homestead in Nemaha county to his wife, and 
the two executed a mortgage to plaintiff upon all the 
land, both in Nemaha and Johnson counties. This meet- 
ing was held on the 2d day of September, 1902, and before 
the rendition of the judgment upon the depository bond. 
There is no doubt of the bona fides of Mrs. Taylor’s claim 
that the property in dispute was purchased with her in- 
dividual means. There is also no doubt of the right of 
her husband to convey and of hers to receive the title to 
her land, unless the facts hereinafter referred to created 
an equitable estoppel against her. 

Much is said in the briefs and was presented in the 
oral argument at the bar of this court as to what oe- 
curred at the home of Mr. Armsted upon the night of the 
conveyance of the Nemaha county land from Frank A. 
Taylor to his wife, defendant herein. It is clear that 
Mrs. Taylor was suffering under very great excitement 
on that occasion, she having been induced to cross the 
county line without more than 30 minutes’ notice, and 
meet the county officers and their attorney without any 
knowledge of what her husband had done, and with no 
oue to advise her as to the course she ought to pursue. 
The fact of her great mental perturbation is clearly estab- 
lished by all the witnesses who testified upon that subject, 
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including plaintiff's attorney then present and directing 
the management of the county’s interest. The mortgage 
referred to as having been executed to the county ig not 
found in the bill of exceptions, but is frequently referred 
to in the evidence and briefs, and it igs insisted in the brief 
of the county that defendant “is estopped by reason of her 
giving the mortgage to the county.” After the rendition 
of the judgment, and while the mortgage executed by the 
Taylors was in force, this suit was instituted by the 
county to cancel the deeds made by the husband to the 
wife after the execution of the mortgage. It is the opinion 
of the writer hereof that at the time of the commencement 
of this action plaintiff might have pursucd either of two 
remedies—foreclosed the mortgage, or instituted this ac- 
tion; that by pursuing the latter all rights under the 
mortgage are waived, and it has no legal or binding force 
or effect and that it is not entitled to any consideration 
in this case. This, however, is not decided, ag it is the 
opinion of the other members of the court that the ques- 
tion is not before us. 

As we all view this case, the controlling question is 
whether or not the fact that the title to the land was per- 
mitted to stand in the name of the husband works an 
estoppel as against defendant and in favor of the county. 
This question arises upon the effect to be given to the tes- 
timony of the county commissioners as to what occurred 
at the time of the approval of the depository bond by 
them. It was known by them that Frank A. Taylor, one 
of the sureties, was a resident of Nemaha county. The 
county clerk, or his deputy, was instructed to write to 
some of the county officers of Nemaha county for the pur- 
pose of ascertaining the financial condition of Taylor. 
This was done and a favorable answer was received, 
Taylor having justified in the sum of $10,000. The clerk 
also reported that Taylor had land in Johnson county, 
and upon the strength of his affidavit the report from 
Nemaha county, and the report of his ownership of land 
in Johnson county, the bond was approved, but none of 
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the commissioners knew just what land was in his name 
in Johnson county, nor its value. It appears that their 
knowledge in that behalf was that he was a “landowner” 
in that county, but they did not know of what particular 
tract nor of the value of the land the title to which was 
in hig name, but they were informed by the county clerk 
that he had 120 acres of land in the precinct in which the 
land was located. He made no representations upon that 
subject. Was that knowledge sufficient to warrant the 
comiiissioners in approving the bond upon the reliance 
of his ownership and solvency? There can be no question 
but that had the commissioners, either by themselves 
or another authorized -to act for them, examined the 
records, learned as to the exact location of the land and 
its value, and acted and relied upon that information, de- 
fendant could not now question the liability of the prop- 
erty for the payment of the debt, the credit being given 
upon the faith of his ownership. It is the opinion of the 
majority of the court, but not concurred in by the writer, 
that the proof of the examination made and information 
obtained by the commissioners was sufficient to show 
their reliance upon the ownership of real estate in the 
county by Taylor, and that the decree of the district court 
in favor of the county should be affirmed. 

Among others named in the petition as defendants were 
the Kemper, Hundley & McDonald Dry Goods Company, 
and the Turner, Frazer Mercantile Company, who were 
brought in as judgment creditors of Frank A. Taylor. 
They filed their joint answer and cross-petition setting 
up that on the 5th day of March, 1908, the Kemper, Hund- 
ley & MeDonald Dry Goods Company recovered a judg- 
ment in the district court for Johnson county against the 
Chamberlain Banking House and the defendant Frank 
A. Taylor for the sum of $937, and the Turner, Frazer 
Mereantile Company at the same time and in the same 
court recovered a judgment for $489, and their costs. 
Sufficient facts are alleged to show that the judgments 
were duly and legally rendered and are unpaid and un- 
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satisfied, each remaining in full force and effect. It is 
further ayerred that on the 14th day of November, 1905, 
and for more than 5 yearg prior thereto, the said Frank 
A. Taylor was the owner and in the possession of the 
lands involved in this action, describing them, and that 
on said day the defendant Frank A. Taylor “wrongfully, 
unlawfully and fraudulently conveyed said property 
without any consideration therefor, and solely for the 
purpose of hindering, delaying and defrauding his credi- 
tors in the collection of their claims against him, to 
Christena E. Taylor, the wife of said Frank A. Taylor, 
and the said defendant Frank A. Taylor and the defend- 
ant Christena E. Taylor, combining, conspiring and con- 
federating together, made said unlawful, wrongful and 
fraudulent conveyance and transfer, each with full knowl- 
edge and each with the intent and purpose of defrauding 
the creditors of said Frank A. Taylor,” etc. The answer 
and cross-petition designates the conveyance herein above 
referred to as in plaintifi’s petition, and attack the same 
as fraudulent. Other averments are made, similar in 
most part to those contained in plaintiff’s petition, and 
they join in the prayer that the conveyances may be set 
aside and canceled, the property declared to be that of 
Frank A. Taylor, and subject to the payment of their 
judgments. The decree of the district court was in their 
favor, and the land declared subject to their judgments, 
with right to issue execution and sell the same. There is 
no averment, nor is there any proof in the record, that 
the cross-petitioners were in any way misled or deceived 
by the condition of the title to the land. There is no sug- 
gestion in the cross-petition as to the original foundation 
or basis of the judgments, nor any suggestion that the 
petitioners relied upon the state of the title as shown by 
‘ the records. The demand for relief ig bottomed on the 
one averment that the conveyance to Christena was a 
general fraud and conspiracy on the part of herself and 
husband to defraud his creditors. Unless the decree was 
upon the assumption that the deed from Taylor to his 
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wife of the 80 acres of land in Nemaha county, and the 
execution of a chattel mortgage to her upon the chattel 
property of Taylor, was a full satisfaction of her claim 
to the land in Johnson county and released her equity 
therein, both having been made at the suggestion of plain- 
tiff on the night of September 2, 1902, at the home of 
Armsted and under the circumstances disclosed, we are 
quite unable to see how or why that part of the decree was 
entered. The chattel mortgage was to secure the osten- 
sible sum of $1,400. It was, in fact, dated the 3d day of 
September, but was clearly a part of the transaction of 
the night of the 2d which continued until about midnight. 
The mortgage was never foreclosed, nor was possession of 
the property taken under it. Mrs. Taylor never received 
the proceeds of it in any way, and it is clear that she was 
alone as clay in the hands of the potter on that night. As 
we have said, the land in Johnson county, now involved 
in this suit, was hers and hers alone, and, so far as she 
and her husband and his general creditors were con- 
cerned, the land was held for her by her husband. Unless 
some estoppel is shown against her she is entitled to it 
under many decisions of this court. It is unnecessary 
and unimportant to inquire whether there was a resulting 
trust, or whether her husband was indebted to her. In 
either event her property should not be taken from her 
and given to the general creditors of her improvident hus- 
band. Goldsmith v. Fuller, 30 Neb. 563; Hews v. Kenney, 
43 Neb. 815; National Bank of Commerce v. Chapman, 
50 Neb. 484; Cleghorn v. Obernalte, 53 Neb. 687; Dunn 
v. Bozurth, 59 Neb. 244; Weis v. Farley, 77 Neb. 729. 

The decree of the district court in favor of Johnson 
county is affirmed. Those in favor of Kemper, Hundley 
& McDonald Dry Goods Company, and Turner, Frazer 
Mercantile Company, are reversed and their cross-peti- 
tion dismissed at their costs. 

JUDGMENT ACCORDINGLY. 


Fawcett, J., concurs in the opinion as written. 
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CITY OF CRAWFORD, APPELLANT, V. WILLIAM J. Darrow 
BT AL., APPELLEES. 


Firep SEPTEMBER 26, 1910. No 16,594, 


1. Case Approved. The decision in Otty of Ohadron v. Dawes County, 
82 Neb. 614, approved and followed in so far as applicable to this 
case. 


2. Mandamus: Pirapina: PREsumMPrions. An application for the al- 
lowance of a writ of mandamus was made to one of the judges 
of the district court of the Fifteenth judicial district. An order 
allowing the writ was duly made, returnable to the other judge 
in the district on the 20th day of August, 1909. On the 1ith day 
of January, 1910, an amended application was filed in the dis- 
trict court. A demurrer was filed to the amended application, 
one pf the points presented being that the proceedings did not 
run in the name of the state, ex rel. The transcript filed in this 
court does not contain a copy of the alternative writ. As the 
writ itself is by section 653 of the code declared to be the plead- 
ing in the case on the part of relator, it will be presumed that if 
an alternative writ was issued it complied with the require- 
ments of the law and procedure of the state. 


3. Counties: County Boarp: CLaims: AppEsAL. It is alleged in the 
petition that a specified amount of road taxes belonging to relator 
city had been collected by the county treasurer for relator; that 
the county board had wrongfully appropriated and transferred 
the same to one of the county funds; that relator had filed its 
claim with the board for the full amount, all of which had been 
allowed, but that the county board had directed the clerk to issue 
a warrant for but one-half of the claim, which was done and the 
warrant received. Held, That this did not exonerate the county 
from the payment of the remaining half, and that there was noth- 
ing from which relator could have maintained an appeal. 


4. Pleading: Demvurrer. All averments of a petition which are well 
pleaded are taken as admitted to be true when assailed by a 
demurrer, so far ag the hearing upon the demurrer is con- 
cerned, 


5. Accord and Satisfaction: Counties: ALLOWED CriarMs: Partisan 
PAYMENTS. A payment of a part only of a liquidated, past-due 
claim against a county allowed by a county board, even if accepted 
as in full satisfaction thereof, is not good as an accord and 
satisfaction. See McIntosh v. Johnson, 51 Neb. 33. 
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AprraL from the district court for Dawes county: 
JAMES J. HARRINGTON, JUDGE. Reversed. 


Allen G. Fisher, A. M. Morrissey and Earl McDowell, 
for appellant. 


Edwin D. Crites, contra, 


Reesp, ©. J. 


The city of Crawford presented to Honorable W. H. 
Westover, one of the judges of the Fifteenth judicial dis- 
trict of this state, a petition and application for a writ of 
mandamus to the board of county commissioners and 
county clerk of the county of Dawes requiring the issu- 
ance of a warrant in favor of relator on the county treas- 
urer of said county for an amount alleged to be due the 
city as its portion of the road fund collected off the prop- 
erty within the city for the years named in the petition. 
On the 10th day of August, 1909, the judge made and 
signed an order directing that an alternative writ issue 
as prayed, and that the same be made returnable before 
Honorable James J. Harrington, at O'Neill, in Holt 
county, on August 20, at 11 o’clock A. M. The record 
before us does not disclose that any writ was ever issued, 
nor that any return was ever made by respondents, the 
transcript consisting only of the petition, the order of 
Judge Westover allowing the writ, an amended petition 
filed January 11, 1910, a demurrer thereto, and the ruling 
upon the demurrer by which it was sustained and the ac- 
tion dismissed. The relator appeals, presenting this tran- 
script. 

Counsel appear to have overlooked the provisions of 
section 653 of the code, which provides: “No other plead- 
ing or written allegation is allowed, than the writ and 
answer. These are the pleadings in the case, and have the 
same effect and are to be construed and may be amended 
in the same manner as pleadings in a civil action; and 
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the issues thereby joined must be tried, and the further 
proceedings thereon had in the same manner ag in a civil 
action.” ‘These are the pleadings by which issues of fact 
are to be joined. Of course, a demurrer may be interposed 
to either pleading and its sufficiency tested. Long v. 
State, 17 Neb. 60. In view of the record before us, we 
must assume that no alternative writ has ever been issued 
in this case, and relator has taken occasion to amend its 
application, and respondents have availed themselves of 
their right to test the legal merits and strength of that 
application without waiting for the issuance of an alter- 
native writ, which they have the right to do. State v. 
Chicago, St. P., M. & O. R. Co., 19 Neb. 476. But the 
practice is not recommended. State v. Home Street R. 
Co., 43 Neb. 830. The demurrer in this case attacks the 
amended petition upon a number of grounds, one of which 
is that plaintiff has no legal capacity to sue. With this 
may be considered another, which is, that there is a de- 
fect of parties plaintiff. The contention in its brief is 
that the title of the action should be “The State of Ne- 
braska, on the Relation of the City of Crawford,” v. Re- 
spondents. In this respondents are correct, for the con- 
stitution (art. VI, sec. 24) provides that all process shall 
run in the name of the state. But this objection can 
hardly be raised to the application or petition. The 
answer or return is to be made to the writ. If an alter- 
native writ has issued, we must presume that it has run 
in the name of the state. If none has issued (as appears 
- by this record), it will be time enough to correct the de 
fect should one be issued. While it is true that the writ 
“may issue on the information of the party beneficially 
interested” (code, sec. 646), yet the practice in this state 
has been to issue it in the name of the state upon the re- 
Jation of the party claiming the relief sought, and no case 
has been cited holding that the writ may be applied for 
and issued in the name of the complaining party only. In 
State v. Shropshire, 4 Neb. 411, Judge Gant, in writing 
the opinion of the court, quotes with approval from High, 
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Extraordinary Legal Remedies (3d ed.) sec. 431, saying: 
“Where the question is one of public right, and the object 
of the inandaius is to procure the enforcement of a public 
duty, the people are regarded as the real party, and the 
relator, at whose instigation the proceedings are insti- 
tuted, need not show that he has any legal or special in- 
terest in the result, it being sufficient to show that he is 
a citizen, and as such interested in the execution of the 
laws.” Assuiing therefore, as we have, and must by this 
record, that the respondents have seen fit to attack the 
amended petition by demurrer, we are called upon to 
examine that paper for the purpose of ascertaining if it 
contains such facts as would justify. the issuance of either 
an alternative or peremptory writ, the design of the de- 
murrants probably being to test the legal prospositions 
involved at the inception of the action. 

The petition is not as skillfully drawn as might be de- 
sired, but it may in fairness be held to allege that the city 
of Crawford is a municipal corporation within the county 
of Dawes, and has been such with the same municipal 
limits since on and after the 1st day of March, 1886; that 
the respondents are the county commissioners of the 
county; that relator is and has been during all of said 
time a road district in said county; that during the time 
named one-half of the road taxes assessed upon the prop- 
erty within the boundaries of relator have amounted to 
the sum of $1,489.64, which has been collected by re- 
spondents and placed in the road fund of said county ; 
that it was the duty of the several county treasurers to 
pay to relator the said one-half of the said taxes so levied 
‘and collected, but which duty they failed to perform, and 
that the county board has wrongfully appropriated said 
funds to the use of the general fund by transferring them 
thereto, thus placing it bevend the power of the treasurer 
to pay relator the one-half so due it; that on December 4, 
1906, relator presented to and filed with the county board 
its claim for the said smn of $1,439.64, which said claim 
was duly allowed by said board, but the board of county 

35 
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commissioners directed the county clerk to issue to relator 
a county warrant for the sum of $719.82, one-half of the 
amount found due by said allowance, and no more, which 
was accordingly done, and the county by its board and 
officers have ever since refused to issue the warrant de- 
inanded, as was their duty to do. There is an unneces- 
sary averment that the then county attorney for the bene- 
fit of the county induced the then counsel of relator to 
enter into an agreement with the county board that the 
said claim should be satisfied by the issuance and accept- 
ance by relator of the warrant for one-half of the sum so 
allowed, but that said agreement was void for want of 
power to make it, that there was no consideration for it, 
etc. This whole subject, if of any value in the case, could 
constitute only defensive matter to be presented by re 
spondents or waived, and, like many other averments, has 
no place in the petition. It is alleged that it is the duty 
of the county board to convene and enter an order direct- 
ing the clerk to issue a warrant upon the county general 
fund for the said sum of $719.82 and accumulated interest, 
and the prayer is that they be required “to perform said 
duty.” The demurrer consists of a number of grounds, 
but it is not deemed necessary to discuss them in detail, 
the eighth being that the amended petition does not state 
facts sufficient to constitute a cause of action, and pre- 
sents the real controversy. 

Assuming the allegations of the petition to be true, as 
we must when assailed by demurrer, the case is practically 
disposed of by our decision in City of Chadron v. Dawes 
County, 82 Neb. 614, and so far as the questions therein 
decided are applicable to this case no further reference 
need be made to them. 

It is insisted in the brief of respondents that relator 
has mistaken its reniedy, and should have appealed from 
the action of the county board in allowing but half of its 
claim. In this counsel have overlooked the averment of 
the amended petition alleging that the whole claim of 
relator was allowed by the county board on December 4, 
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1906. The demurrer, for the purposes of the hearing 
therccn, admits the truth of this allegation, and there was 
therefore nothing from which an appeal could have been 
taken. The acceptance of the warrant for the $719.82 
was only a partial payment of the amount due upon that 
adjudication and did not release the county from the pay- 
ment of the remainder, and even the naked agreement to 
receive one-half the amount thus allowed in full could © 
not work an estuppel or accord and sutisfaction, as such 
action would have been without consideration and there- 
fore not binding. J/eIntosh v. Johnson, 51 Neb. 33. It 
is contended further that no demand for the performance 
of the acts sought to be coerced by the writ is alleged, and 
therefore relator is not entitled to the writ under any 
eonditions. If the averments of the petition are true, as 
udmitted by the demurrer, there was no necessity for any 
demand, and indeed there would seem to be no necessity 
for any action on the part of the county board, since tlre 
allowance of the full claim exhausted their powers, except 
as to a reconsideration, and any direction they might give 
to the clerk to pay but half of the claim so allowed would 
be void, and the writ might run against the clerk alune, 
except for the fact of the alleged wrongful act in the ap- 
propriation and transfer of the money of relator to the 
_funds of the county. Much is said in respondents’ brief 
in the way of maintaining the right and power of the 
county board in scaling down and compromising doubtful 
claims against the county. This cannot be successfully 
questioned, but that rule of law does not and cannot be 
applied to this case: First, it is alleged that the whole 
claim was allowed; second, there is nothing doubtful 
about the claim, nor is there anything to compromise. If, 
as alleged, the money was in the treasury, it belonged to 
relator, and was held only in trust for it, and not as 
owner or debtor (City of Chadron v. Dawes County, 
supra), and it was the legal duty of the treasurer to pay 
over, until by the alleged wrongful act of the county 
board the fund was ostensibly placed beyond his reach. 
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The judgment of the district court is reversed and the 
cause is remanded, with leave to relator to amend the al- 
ternative writ if one has been issued, if deemed necessary, 
and, in case none has issued, to amend its petition, if so 
advised. 

REVERSED. 


JOHN OLTMANN, APPELLEE, V. STEVAN KORUS ET AL, 
APPELLANTS, x 


Firxp SEPTEMBER 26, 1910. No. 16,060. 


Appeal: AFFIRMANcE. Where the record brought to this court on ap- 
peal presents no issue and contains no evidence from which 
we can determine what relfef the appellant is entitled to re 
ceive, the judgment of the district court will be affirmed. 


ApppaL from the district court for Sherman county: 
Bruno O. HOSTETLER, JUDGE. Affirmed. 


John J. Sullivan, James G. Reeder and Louis Lightner, 
for appellants. 


J. S. Pedler, contra. 


BARNES, J. 


Action to remove a cloud from the title to certain real 
estate. The plaintiff had judgment, and the defendant 
has appealed. 

It appears that on the 28th day of September, 1907, the 
parties to this controversy entered into a written contract 
for the purchase and sale of the southwest quarter of sec- 
tion 32, township 15 north, of range 13 west of the sixth 
P. M., situated in Sherman county, Nebraska. Tle con- 
sideration nanied was the sum of $9,000; $800 of which 
was to be and was paid by the defendant at the time the 
contract was signed. It was provided therein, in sub- 
stance, that the remainder of the purchase price should 
be paid by the defendant to the plaintiff on the Ist day of: 
March, 1908, at which time plaintiff was to furnish de- 
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fendant an abstract, showing clear title, and was to con- 
vey the premises to him by a good and sufficient warranty 
deed. It was specifically provided in the contract: “And 
in case of a failure of the said party of the second part 
to make either of the payments, or to perform any of the 
covenants on his part hereby made and entered into, this 
contract shall, at the option of the party of the first part, 
be forfeited and determined, and the second party shall 
forfeit all payments made by him on this contract, and 
such payments shall be retained by said party of the first 
part in full satisfaction of all damages by him sustained.” 
The plaintiff retained possession of the premises, and 
shortly before the 1st day of March, 1907, was informed 
by the defendant that by reason of a failure to sell his 
land in Platte county, Nebraska, he was unable to per- 
forin his part of the contract at that time. The defendant 
also notified one Long, who was acting as the agent for 
the plaintiff in the transaction, and was employed by the 
defendant to procure a loan on the premises in question 
in order to complete his purchase, that if he could have 30 
or 40 days’ additional time he thought he would be able 
to perform his contract, pay the purchase price, and take 
the land in question. This additional time was granted 
to him. At the expiration of that time defendant noti- 
fied Long that he was unable to perform his contract and 
would have to give it up. Thereafter, and some time 
during the month of June, 1907, defendant placed a copy 
of the contract, which lad been executed in duplicate, 
upon record in the office of the county clerk of Sherman 
county, and thereafter the plaintiff commenced this ac- 
tion solely for the purpose of removing the cloud cast 
by the record of said contract upon his title to the land in 
question. To the plaintiff’s petition defendant filed an 
answer, denying all of its allegations except those quali- 
fied or expressly admitted; admitted that he entered into 
the contract with the plaintiff as alleged in the petition; 
denied that the plaintiff had ever offered to perform his 
part of the contract; admitted that the defendant had 
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placed the contract on record; alleged that he had the 
lawful right so to do; and conclnded with the prayer that 
plaintiffs petition be dismissed, and that the defendant 
have such other and further relief as may be just and 
equitable. To this answer plaintiff replied by way of a 
general denial and an allegation that he had at all times 
been ready and willing to perform the contract according 
to its terns; that he had made, executed and delivered a 
deed and abstract of the premises in question, and had 
deposited the same in escrow in the Loup City State 
Bank ready for delivery to the defendant at any time he 
should comply with the terms thereof. 

Defendant made no appearance at the trial and offered 
no evidence. The plaintiff produced evidence on his part 
establishing the averments of his petition. Thereupon 
the district court found the issues joined in his favor, 
and entered a decrve canceling the contract in question 
and removing the cloud from the premises thereby. From 
this decree defendant has appealed, and now contends 
that the trial court, before grunting the relief prayed for 
by the plaintiff, shcvid lave required him to return to 
defendant the §800 uid by him to the plaintiff at the 
time of the execution of the cuntract. It will be observed, 
however, that the contract in question provides specif- 
ically for a forfeiture of the $800 payment in case the 
defendant should fail to perform the contract on his part 
as the plaintiff’s measure of damages for such failure. 
While forfeitures are not favored, and defendant by 
proper pleading and proof might have had judginent for 
a return of a part of the S300, it must be observed that 
neither by his answer nvr at the trial did he make any 
claim for the return of this money or any part of it.. 
While, on the other hand, the ):laintifi’s proof was amply 
sufficient to sustain the finding of the court that he had 
at all times been ready and willing to and had in fact per- 
formed all of the conditions of the contract upon his part; 
that defendant had failed to perform his part thereof; 
and this was the only issue tendered by the pleadings. 
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Again, it appears from the plaintiffs testimony that 
he incurred considerable expense in the transaction; 
that he paid $150 as a commission to an agent who nego- 
tiated the sale. The defendant produced no evidence to 
the contrary. Indeed, no claim was made or proof offered 
that plaintiff’s damages were any less than the amount 
of the first payment, as stipulated in the contract. We 
“are therefore of opinion that the district court could not 
have rendered any other decree than the one complained 
of. 

The judgment of the district court is, therefore, in all 
things 

AFFIRMED. 


WILLIAM OTTO, APPELLEE, V. CHICAGO, BURLINGTON & 
QUINCY RAILWAY COMPANY, APPELLANT. 


Firep SEPTEMBER 26, 1910. No. 16,113. 


1. Carriers: Dury To Passenorrs. A stock shipper, riding on a freight 
train for the purpose of caring for his shipment of live stock, 
ig entitled to the highest degree of care and protection con- 
sistent with the proper and careful operation of the train and 
with that means or method of transportation. 


NEGLIGENCE. When such a passenger is compelled, 
by an attack of illness, to leave the train at his first opportunity, 
which fact is known to the conductor and those in charge of the 
train, it is negligence for them to knowingly permit him to leave 
the way-car while it is standing on an open bridge or trestle 
at a time when it is so dark that he is unable to see his sur- 
roundings or ascertain the danger. 


CONTRIBUTORY NEGLIGENCE: QUESTION FOR JURY. 
The question as to whether, under such circumstances, the pas- 
senger was guilty of contributory negligence, is a proper one for 
the determination of the jury. 


4. Trial: Instructions. Where the trial court has, on his own motion, 
fully and fairly instructed the jury upon all of the issues and the 
law of the case, it is not error to refuse to give additional in- 
structions requested by the parties, 
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APPEAL from the district court for Richardson county: 
JOHN B. Raper, JUDGE. Affirmed. 


James EH, Kelby, H. F. Rose and Frank E. Bishop, for 
appellant. 


Reuvis & Reavis, contra. 


BARNES, J. 


From a verdict and judgment in favor of the plaintiff, 
in an action for personal injuries, the defendant has ap- 
pealed. 

It appears that on the 18th day of December, 1907, the 
plaintiff shipped two car-loads of hogs over the defend- 
ant’s railroad from Verdon, Nebraska, to Kansas (City, 
Missouri. As is customary in such cases, plaintiff was 
furnished with transportation to enable him to accoin- 
pany and care for his stock shipment. It may he stated 
at the outset that under his contract for transportation 
he was not entitled to the full measure of care and pro- 
tection which the law- would afford him lad he been 
traveling on one of defendant’s regular passenger trains; 
but he was, while accompanying his stock on defendant’s 
freight train, entitled to receive the highest degree of 
care and protection from the defendant's servants and 
agents consistent with the natnre of the train on which 
he was riding, and its proper and careful operation. 

The train left the village of Verdon at 8 o’elock in the 
evening, and reached a point in the vicinity of the village 
of Nodaway about 3 o’clock the next morning. Before 
reaching Nodaway the plaintiff had an attack of sudden 
illness, and sought for a closet in the way-car, and, find- 
ing none, he informed the eonductor of his condition and 
his necessity, and was told that the train would reach 
Nodaway in about 15 minutes where it would stop long 
enough for him to get off. After the lapse of about 15 
minutes the train whistled and came toa stop. The plain- 
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tiff then asked the conductor if this was Nodaway, and 
was told that it was. When the train stopped the brake- 
man took his lantern and left the car, passing out of the 
rear door and closing it after him. About two or three 
minutes thereafter the plaintiff followed him. It appears 
that the train was not at Nodaway station, but had stopped 
short of that point because another train ahead had not 
¢leared the block signal. The brakeman wads aware of 
that fact, and says he left the train to go back and flag any 
other train which might have been approaching from the 
rear, and his knowledge must be imputed to the defend- 
ant. When the plaintiff reached the rear platform of the 
ear he took hold of the railing, descended the steps, took 
one additional step, and alighted upon what he supposed 
was the roadbed. He says he saw what he took to be the 
brakemzn’s lantern; he then advanced an additional step, 
and landed in the bed of a river some 30 feet below; the 
way-car having stopped on an open bridge or trestle 
which there spanned the stream. It further appears that 
the night was pitch dark; that it was snowing or sleeting 
so it was impossible for the plaintiff to see the situation 
or ascertain the danger there existing. The brakeman 
testified that, by the light of his lantern, he saw the plain- 
tiff come out of the car and descend the steps onto the 
bridge; that he called out to warn him of the danger. It 
seems clear, however, that either the plaintiff did not 
hear him, or that the warning came too late to be of any 
avail. The foregoing statement fairly reflects the undis- 
puted facts of this case, and it is the defendant’s first 
contention that they fail to show such negligence on its 
part as will entitle the plaintiff to recover for the in- 
juries which it must be conceded, he thereby sustained. 

For the following reasons, we are of opinion that this 
contention should not be upheld. The plaintiff was a 
passenger being transported on the defendant’s freight 
train, and as such was entitled to the highest degree of 
care and protection from defendant’s agents and servants 
consistent with the proper operation of its train and that 
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method of transportation. En route it became absolutely 
necessary for him to leave the train. This the conductor 
of the train well knew. Having such knowledge, he in- 
formed the plaintiff that the next stop was Nodaway, and 
that the train would stop long enough to enable him to 
alight and attend to the call of nature. As above stated, 
when the train stopped the conductor knew, or was 
charged with the knowledge, that they had not reached 
Nodaway station, and it was his duty to so inform the 
plaintiff. Knowing that the plaintiff was about to leave 
the car, the conductor should have notified him of his 
danger and warned him to look out for a safe place to 
alight. Not only was this the duty of the conductor, but 
a due regard for the safety of human life and limb should 
have impelled him to have exercised at least some reason- 
able precaution for the welfare of his passenger. This he 
did not do, but allowed the plaintiff to go forth into the 
darkness, following the brakeman, without consideration, 
or warning of any kind. We are therefore of opinion that 
his conduct constituted such negligence as entitles the 
plaintiff to recover. 

It is strenuously contended, however, that plaintiff was 
guilty of contributory negligence, and therefore the ver- 
dict and judgment in his favor cannot be sustained. Many 
cases are cited by counsel for defendant in support of this 
contention. Among them we find Chicago, B. & Q. R. Co. 
v. Martelle, 65 Neb. 540, and Chicago, B. € Q. R. Co. v. 
Mann, 78 Neb. 541, decided by this court. In the Martelle 
case the plaintiff jumped from a rapidly moving train, 
while in the Mann case the plaintiff, in attempting to 
board a freight train, under an agreement to do so at his 
own risk, fell into a properly constructed ash pit. It was 
therefore rightly held in both cases that there could be no 
recovery. We have examined the cases cited from other 
jurisdictions and are satisfied that they are all distin- 
guishable from the case at bar. In this case it appears, 
without dispute, that the plaintiff's condition made it im- 
perative for him to leave the train at the first opportu- 
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nity. His urgent necessity compelled haste, and he had 
been given permission by the conductor to alight from 
the way-car at the very time he made the attempt to do 
so. Again, the brakeman had preceded him, and when he 
reached the platform of the car he saw what he took to be 
the brakeman’s lantern some little distance away. There- 
fore he had the right to assume that the car was standing 
at a place where it would be safe for him to alight. It 
also appears that, notwithstanding his haste, he exercised 
at least some degree of caution, for he says that when he 
left the steps he kept hold of the railing of the car until 
his foot rested upon what seemed to him to be the solid 
roadbed. Being thus assured of his footing, he let go of 
the railing, took a second step, and fell from the open 
bridge or trestle to the bed of the stream below. Under 
such circumstances we are of opinion that the question of 
contributory negligence was one for the determination of 
the jury, and, both of the foregoing questions having been 
properly submitted to them, we should not disturb their 
verdict. 

Finally, it is contended that the district court erred 
in giving paragraphs 1 to 5 of his instructions to the jury, 
and in refusing to give instructions numbered 4, 5 and 6, 
tendered and requested by the defendant. Without dis- 
cussing these several assignments separately, it is suffi- 
cient to say that we have carefully considered them, and 
are of opinion that the trial court did not err in giving 
and refusing instructions. 

For the foregoing reasons, the judgment of the district 
court is 

AFFIRMED. 
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ISABEL CORNELL, APPHLLEE, V. PHTER B. HAIGHT ET AL., 
APPELLANTS. 


Fitep SEPTEMBER 26, 1910. No. 16,114. 


1, Pleading: MoTION TO MAKE DEFINITE: Review. The plaintiff by her 
petition sought to recover for services rendered the defendants 
in making or compounding 6,000 bottles of a certain medicine, 
called “Co-lon-co,”’ for which they furnished the materials, ex- 
cept the ingredients of a so-called secret formula. The defendants 
moved the trial court to require the plaintiff to make her peti- 
tion more definite and certain by setting forth the ingredients of 
her formula. The motion was overruled. Held, That the dis- 
closure thus sought to be obtained was immaterial, and there- 
fore it was not error to overrule the motion. 


2. Witnesses: Cross-ExAmMInation. The plaintiff, on cross-examina- 
tion, should not be required to make proof of, or give evidence 
tending to establish, matters not alleged in his petition or put 
in issue by the pleadings. 


3. Trial: INsTKUCTIOoNS. It {s the duty of the court to refuse to instruct 
the jury on matters not in issue and upon which he has refused to 
receive evidence. 


4. : . Where the court has, on his own motion, fairly 
submitted to the jury all of the questions in issue, it is not error 
for him to refuse to give further or additional instructions ten- 
dered by the parties. 


6. Appeal: VeEREDIcr: CONFLICTING EvipeNcE. A verdict of a jury ren- 
dered upon conflicting evidence will not be set aside by a re- 
viewing court unless it appears that upon some material mat- 
ter there is not sufficient competent evidence by which it can be 
sustained. 


APPEAL from the district court for Douglas county: 
GEORGE A. DAY, JUDGE. Affirmed. 


A. 8. Churchill, for appellants. 
John M. Macfarland and Charles E. Foster, contra, 


BARNES, J. 


This was an action at law to recover for services al- 
leged to have been performed for defendants by plain- 
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tiff, at their special instance and request, in making or 
compounding a certain medicine called “Co-lon-co.” The 
plaintiff had the verdict and judgment, and the defend- 
ants have appealed. 

The petition contains two counts, and charges, in sub- 
stance, that on or about the Ist day of September, 1904, 
the defendants Haight and Webster, doing business under 
the naine and style of P. B. Haight & Company, contracted 
to and with the plaintiff to manufacture for them a medi- 
cine known as “Co-lon-co,” for which they were to furnish 
all of the ingredients, except those of a secret formula, 
together with the bottles and labels. Defendants were 
to put the same upon the market, and when sold they were 
to pay the plaintiff therefor 374 cents a bottle; that her 
services were to be performed at such times as the defend- 
apts demanded; that in accordance with this agreement 
plaintiff did, between the ist day of September, 1904, and 
the 1st day of April, 1905, manufacture, prepare and de- 
liver to the defendants 1,500 bottles of Co-lon-co; that the 
defendants accepted, received and sold the saine, but have 
failed, neglected and refused to pay the plaintiff therefor ; 
that there is now due to her from the defendants upon 
her said first cause of action the sum of $562.50. 

Plaintiff’s second cause of action was for like services 
performed for the defendants in making for, and deliver- 
ing to, them 3,500 bottles of Co-lon-co between the 1st day 
of April, 1905, and the 1st day of August, 1906, at the 
agreed price of 374 cents a bottle, and it wag alleged that 
defendants received and sold the same, for which they 
have neglected, failed and refused to pay the plaintiff 
anything, and that there is due to her from the said de- 
fendants on her second cause of action the sum of $1,- 
112.50. The petition concluded with a prayer for a judg- 
ment against the defendants for the sum of $1,675, with 
interest thereon from the 1st day of September, 1906, at 
7 per cent. per annim, and costs of suit. 

To this petition the defendants answered by a denial, 
both general and special, that the fimn of said P. B. 
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Haight & Company, or either of its members, ever entered 
into any contract or-agreement with the plaintiff, either 
verbal or written, for the manufacture of the medicine 
known as “Co-lon-co.” The answer also alleged that 
whatever Co-lon-co defendants received or sold wag pur- 
chased by them from a company known as the Co-lon-co 
Remedy Company, composed of P. B. Haight and N. H. 
Cornell, deceased, who was the husband of the plaintiff, 
and that whatever service she performed in manufactur- 
ing the medicine in question was done and performed for 
said remedy company at the instance and request of her 
deceased husband, who was a member of that company, 
and whose duty it wag to manufacture said medicine, and 
that her services were not performed for the defendants. 
The answer also contained a statement of the formation 
of the Co-lon-co Remedy Company, the agreement under 
which its business was carried on, and some other imma- 
terial matter, which it is unnecessary for us to consider. 
To this answer the plaintiff replied by way of a general 
denial, and upon the issues thus joined there was a tri” 
to the jury and a verdict and judgment as above stated. 

1. It appears that the defendants, before filing their 
answer, attacked plaintiff’s petition by motion to require 
her to make it more definite and certain by setting forth 
the ingredients of the secret formula mentioned therein. 
The motion was overruled, and, for this, error is assigned. 
It is also contended that the trial court erred in refusing 
to require the plaintiff to disclose the nature of her secret 
formula on cross-examination. Those two assignments 
will be considered together. 

It must be observed that the issues tendered by the 
petition and finally made by the pleadings were: First. 
Did plaintiff make and deliver to the defendant 5,000 bot- 
tles of Co-lon-co, or any part thereof, for the agreed com- 
pensation of 374 cents a bottle to be paid for when sold 
by them? Second. Had the medicine so made and deliv- 
ered been sold at and before the filing of her petition? 
It follows, therefore, as a matter of course, that the nature 
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und ingredients of the so-called secret formula, if there 
was one, were wholly immaterial, and had no place in the 
. controversy. If the medicine was made for, delivered to, 
«und sold by defendants to their customers, without com- 
plaint on the part of the latter, plaintiff should recover 
regardless of what it contained. The district court was 
therefore right in overruling the motion and excluding 
the evidence above mentioned. 

2. The defendants next complain of instructions num- 
bered 5 and 6, given by the trial court on his own motion, 
and allege error because by those instructions the jury 
were not required to find that there was a secret formula 
for making the medicine in question, or that plaintiff fur- 
nished or put into the medicine the ingredients of that 
formula. What we have said in disposing of defendants’ 
first and second assignments of error is decisive of this 
question. The instructions complained of fairly stated 
all of the material issues made by the pleadings, and in- 
formed the jury of the nature of the evidence required of 
the plaintiff in order to entitle her to recover. Therefore, 
this assignment of error must fail. 

3. The defendants’ third assignment of error is predi- 
cated upon the refusal of the court to give the jury para- 
graphs numbered 1 and 2 of the instructions requested 
by them. Those requests both contain a statement, in 
substance, that before the plaintiff can recover she must 
prove, by a preponderance of the evidence, that in making 
the medicine in question she put into it the ingredients 
of the so-called secret formula. As we have already seen, 
under the issues made by the pleadings and the evidence 
received at the trial, this was wholly immaterial, and 
whether she placed any, all, or a part only of the ingre- 
dients of her formula in the medicine should not affect 
her right of recovery. For this reason, the instructions 
in question were properly refused. 

4. Defendants also contend that the district court erred 
in not giving the third paragraph of the instructions re- 
quested by them. By that instruction they sought to have 
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the jury told, in substance, that defendants were not 
bound by the statements made to plaintiff by her deceased 
husband. While this statement is correct as an abstract 
proposition of law, we find nothing in the pleadings or 
the evidence requiring such an instruction, The plaintiff 
sougbt to recover on an express agreement which she 
alleged was made between herself and the defendants. 
Her testimony supported that issue, and none other, and 
it was therefore the duty of the trial court to refuse such 
an instruction. 

5. Error is also assigned for a failure to give the fourth 
paragraph of the instructions tendered by the defendants. 
By that paragraph they sought to have the jury instructed 
that before plaintiff could recover she must prove by a 
preponderance of the evidence that she made the Co-lon-co 
in question for the defendants, and that there must have 
been a secret formula for making it; that she furnished 
the materials therefor and put the same into the medicine 
so manufactured by her. The defendants thus again 
sought to raise the question of the secret formula and its 
ingredients. What we have said in discussing the first 
assignment of error fully disposes of this question; and, 
although defendants seem to have been obsessed with the 
idea that the nature of the so-called secret formula was 
a matter available to thein as a defense to this action, we 
do not so understand it, and therefore are of opinion that 
the instruction was properly refused. 

6. Defendants further complain of the refusal of the 
court to give instructions numbered 5, 6 and 7, tendered 
by them. Those requests will be considered together, and 
may be disposed of by.saying that the court fully covered 
the propositions contained in each of them by the charge 
given to the jury on his own motion. In fact, a careful 
perusal of the record shows that the questions at issue 
were fully and fairly submitted to the jury, and there was 
no error committed in giving or refusing instructions. 

7. All of defendants’ other assignments of error, but 
one, relate to, and deal with, the sutiiciency of the evi- 


VoL, 87] SEPTEMBER TERM, 1910. 513 


Cornell vy. Haight, 


dence to sustain the verdict. It may be said that there 
seems to be no serious dispute as to any of the matters 
in controversy, except the main one relating to the agree- 
ment under which the plaintiff claims to have made and 
delivered medicine called “Co-lon-co” to the defendants. 
Her evidence was direct and positive that the agreement 
was made, as alleged in her petition, with the embers of 
the firm of P. B. Haight & Company; that she was to re- 
ceive 37} cents a bottle for the medicine when the same 
was sold. Defendants denied that they ever made such a 
contract, and so testified. They also testified that plain- 
tiff’s services were rendered to a company called the 
“Co-lon-co Remedy Company.” This she positively de- 
nied. So upon that point there was a direct conflict of 
evidence. Its determination was therefore purely a ques- 
tion for the jury, and they having found for the plaintiff 
it is not within our province to set their verdict aside. 

8. Finally, it is contended that the verdict is excessive ; 
that the plaintiff did not make and deliver to the de- 
fendants 5,000 bottles of Co-lon-co. On this poiut the evi- 
dence for the defense is vague, uncertain and indefinite, 
while the plaintiff testified that she made 5,000 bottles of 
the remedy in question for them, that she bottled it, 
pasted the wrappers on the bottles herself, and placed the 
bottles when thus prepared on the shelves in the defen- 
dants’ store. It is evident that the jury believed her testi- 
mony, and we are concluded by their verdict. 

Failing to find any reversible error in the record, the 
judgment of the district court is 

AFFIRMED. 
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THOMAS BEETEM FT AL, APPELLEES, V, GEORGE D. FoLLMER 
ET AL, APPELLANTS. 


Foep SErremner 26, 1910. No. 16,132. 


Vendor and Purchaser: Breach oF Conrracr: DaAMaAcES. In an 
action by a vendee for breach of contract to sell real estate be- 
cause the defendant cannot convey a good title, if the former 
prevails, he is entitled to recover for all money paid by him, 
whether interest or principal, upon said contract, the money paid 
by him for taxes on the land, for the reasonable value of the 
permanent improvements that he in good faith placed upon the 
premises, with interest from the date of each expenditure made 
by him as aforesaid, and also such sum ag will indemnify him 
for the loss of his bargain. As against the aforesaid items of 
damage, the vendor is entitled to set off the reasonable rental 
value of the premises while held by plaintiff, with interest 
thercon from the close of each year’s possession by the vendee. 
Anderson v. Ohnoutka, 84 Neb. 517. 


AprEsL from the district court for Nuckolls county: 
Lesiin G. Iurp, JUDGE. Affirmed. 


Cole & Brown and Charles H. Sloan, for appellants. 
8S. W. Christy and L. H. Cottle, contra, 


BARNES, J. 


Action in the district court for Nuckolls county to re- 
cover inoney paid the veudor on a contract for the sale of 
real estate and damages for his failure to convey the land 
to plaintiffs according to the terms of the agreement. 
The plaintiffs had the verdict and judgment, and the de- 
fendants have appealed. 

It appears that the defendants were engaged in the real 
estate business in Nuckolls county, Nebraska, and on the 
ist day of August, 1906, they entered into a written con- 
tract with the plaintiffs for the sale aud purchase of a 
160-acre farm situated in that county; that by the terms 
of the contract the plaintiffs were to pay $8,500 for the 
farin, $2,100 of which was paid in August and September 
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vf that year, and plaintiffs thereupon went into possession. 
The remainder of the. purchase price was to be paid or 
secured on the 1st day of March, 1907, at which time the 
defendants were to convey the land described in the con- 
tract to plaintiffs by good and ‘sufficient warranty deed. 
It further appears that the farm was owned by one 
Hungerford, from whom the defendants expected to obtain 
the title in order to carry out their contract with the 
plaintiffs. For reasons which do not affect the questions 
involved in this action, defendants failed to obtain the 
title, and were unable to perform their part of the con- 
tract. The plaintiffs remained in possession of the prem- 
ises and placed some lasting and permanent improvements 
thereon, but finally surrendered to the defendants some 
time before the 1st day of January, 1908, and thereupon 
commenced this action. 

As to the foregoing facts there seems to be no serious 
dispute. At the trial plaintiffs introduced considerable 
competent evidence showing, or at least tending to show, 
that on the 1st day of March, 1907, when the land was to 
be conveyed to them, it was reasonably worth the sum of 
$9,600, and that their bargain, if the contract had been 
fully performed by the defendants, would have been 
worth to them about $1,100. It was fairly shown that the 
permanent improvements placed on the land by the plain- 
tiffs were worth at least $60, and these items, with the 
payment of the $2,100, and interest thereon at 7 per cent. 
per annum, would amount to about $3,500. It was also 
shown that the rental value of the land while plaintiffs 
were in possession was at least $360. Some of these items 
and amounts were controverted by defendants, but we 
think they were fairly established by the evidence. With 
the testiinony in the condition above stated, the court, 
among other things, instructed the jury as follows: “(5) If 
you find for the plaintiffs, the measure of plaintiffs’ dam- 
ages is the amount of money paid by the plaintiffs to the 
defendants, which is conceded to be $2,100, with interest 
at 7 per cent. from the time the payment was made to the 
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first day of this term of court, and such sum, if any, as 
you find the fair market value of the land to have increased 
from the date of making the contract to the date of the 
breach thereof, which was on the 2d day of March, 1907, 
and, third, the amount which you find the permanent im- 
provements put upon the place by the plaintiffs increased 
the fair market value of the place, not what they cost to 
the plaintiffs in work and material, but the increased 
value they lent to the place, which was returned by them 
to the defendants upon their surrender of the land; and 
from this sum you should subtract the rental value of the 
land—such sum as you find from the evidence was the 
rental justly due to the owner of the land.” 

Defendants complain of this instruction and contend 
that the plaintiffs were not entitled to recover both inter- 
est on the money paid on the contract and on the value of 
their bargain, or, in other words, the amount of the in- 
crease in the value of the premises from August 10, 1906, 
to March 2, 1907, when the breach of the contract oce- 
curred. At first blush it would seem that there was some 
merit in defendants’ contention, but when we consider the 
fact that the plaintiffs were required to pay the defend- 
unts the rental value of the premises while they were in 
possession thereof, it would seem that the instruction was 
a correct statement of the law. Indeed, we are of opinion 
that this case should be ruled by Anderson v. Ohnoutka, 
84 Neb. 517, where it was said: “In an action by a vendee 
for breach of a contract to sell real estate because defend- 
ant cannot convey a good title, if the former prevails, he 
is entitled to recover for all money paid by him, whether 
interest or principal, upon said contract, the money paid 
hy him for taxes on the land, for the reasonable value of 
the improvements that he in good faith placed upon the 
premises, with interest from the date of each expenditure 
made by him as aforesaid, and also such a sum as will 
indemnify him for the loss of his bargain. * * * As 
against the aforesaid items of damage, the vendor is en- 
titled to set off the reasonable rental value of the premises 
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while held by plaintiff, with interest thereon from the close 
of each year’s possession by the vendee.” ‘This rule would 
seem to put the vendee as nearly as possible in the same 
position he would have been in had the vendor complied 
with the terms of his contract, and is the one which accords 
with justice and the great weight of authority in this 
country. 

Our attention has been directed to Nolde v. Gray, 73 
Neb. 378, and it is contended that the rule there stated 
should govern this case. In this we think counsel are 
mistaken. The facts there are not at all like those in the 
case at bar, and it therefore should not be considered as 
authority here. 

It is also contended that the trial court erred by rein- 
stating paragraph 6 in the plaintiffs’ petition, that para- 
graph having been at one time stricken out as redundant 
and immaterial matter. If this ruling was error, it was 
certainly error without prejudice, and could have made 
no difference with the amount of the plaintiff’s recovery. 

Finally, it is contended that the district court erred in 
refusing to give the first instruction asked for by the de- 
fendants. In that instruction the court was requested to 
inform the jury, in substance, that the plaintiffs could not 
recover until a certain mortgage for $1,000, which was to 
have been given as a part of the purchase price, was nego- 
tiated. We find nothing in the contract or in the evidence 
that would warrant the giving of such an instruction. 
According to the terms of the contract plaintiffs were to 
give the defendants a mortgage for $1,000 on certain lots 
in the village of Douglas, Nebraska, but it ig nowhere pro- 
vided that they were to negotiate it, or guarantee its nego- 
tiation. It was shown that they executed the mortgage 
and were ready to deliver it according to the terms of the 
contract, and so far as we can ascertain from the record 
its negotiation was a matter which, if desired, was to be 
attended to by the defendants themselves. 

Considering the amount of the verdict and judgment in 
this ease, which was only $2,369.22, together with the evi- 
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dence contained in the bill of exceptions, which ‘would 
warrant a recovery of a very much greater sum, we are of 
opinion that the defendants have no cause to complain of 
the result of the trial in the district court. Finding no 
reversible error in the record, the judgment of the district 
court is 

ALF IRMED. 


JOHANNA W, NIELSEN ET AI, APPELLEES, V. CENTRAL 
Nebraska LAND & INVESTMENT COMPANY ET AL., 
APPELLANTS. 


Frep SertemMner 26, 1910. No. 16,0765. 


1. Mortgages: ForkcLosuRE: DEFENSES: EstTopyey, The owner of a 
life estate in a homestead attempted to convey a title in fee 
simple to a purchaser and took a purchase money mortgage 
back apparently conveying the entire estate. After the termina- 
tion of the life estate ihe remaindermen, who are also the owners 
of the mortzage, brought this action to foreclose the same. Held, 
that the mortgagor and his grantees, who are still in possession 
claiming title, are not entitled to defend on the ground that the 
estate conveyed by the deed and mortgage was only a life 
estate. 


2. : : . If remaindermen recognize the validity 
of a deed made by the owner of the life estate purporting to con- 
vey the entire estate in fee simple, they are entitled to fore- 
close a purchase money mortgage given to the seller, which they 
inherited. If they affirm the title, the mortgagor cannot set up 
its failure as a defense to the mortgage. 


3. 7 : : Duty or Owner To Pay Taxes. Where 
@ person becomes the owner of land, either by a quitclaim deed 
or other means, ordinarily it becomes his duty to pay the taxes, 
and he cannot ccfeat a prior mortgage by purchasing the prop- 
erty at a tax foreclosure sale. 


4. Appeal: Issues. Cases appealed to this court must be considered 
upon the issues presented in the district court. 


5. Mortgages: ForrenostreE: E\ipence. If there is some efircumstan- 
tial evidence which tends to sustain the allegation in a petition 
for the foreclosure of a mortgage that no proceedings at law 
have been had for the recovery of the debt, and nothing appears 
to show that the defendant has been prejudiced by the omission 
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of direct proof, this court will observe the provisions of section 
145 of the code, and the judgment will not be reversed merely by 
reason of such defect. 


ArrEAL from the district court for Custer county: 
BruNxo O,. HOsTeruer, JUDGE. Affirmed, 


Sullivan & Squires, for appellants. 
Beal & Shinn, contra. 


LETTON, J. 


This is an action to foreclose a mortgage on 160 acres 
of Innd. <A decree of foreclosure was rendered, and de- 
fendants appeal. 

In 1891 the land was owned by one Nielsen, who with 
his wife, Nielsine Nielsen, and family resided upon it as a 
homestead: Nielsen died in 1891, leaving surviving him 
his wife and ten children. In September, 1892, the widow 
procured a decree from the county court of Custer county 
under the so-called “Baker” decedent act, setting apart 
the entire estate in the premises to her in fee simple as a 
homestead. In 1898 Mrs. Nielsen sold the premises to 
John Hanson and eonveyed the same to him by warranty 
deed, and Hanson and wife gave a mortgage back to Mrs. 
Nielsen to secure the sum of $800, part of the purchase 
money. This action is brought by the heirs of Mrs. Niel- 
sen to foreclose this mortgage. Hanson immediately took 
possession of the premises, and claimed to own the saine 
subject to the lien of this mortgage until September 3, 
1902. In October, 1895, one Griffith purehased the prem- 
ises at tax sale, and in December, 1899, he began an action 
to foreclose the tax lien, making Hanson and wife, C. F. 
Sheldon, and Niel Nielsen parties. Hanson and wife were 
served personally and Sheldon appeared. Nielsen was 
dead and none of his heirs were made parties. In 1901 a 
decree of foreclosure was rendered, the premises ordered 
sold, and afterwards the premises were sold to Paul H. 
Marlay, the sale confirmed, and a deed executed by the 
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sheriff to hin on September 3, 1902. It is admitted in the 
pleadings that on the 13th of February, 1901, John Han- 
son and wife executed and delivered to Paul H. Marlay a 
quitclaim deed to the premises. In April, 1902, Marlay 
sold the land to the Central Nebraska Land and Invest- 
ment Company by warranty deed, and that company after- 
wards entered into a contract to sell the same to defend- 
ant Christensen. Marlay and hig grantees have been in 
the exclusive possession of the premises holding adversely 
since the 3d of September, 1902. Tlie case was submitted 
on the pleadings and an agreed statement of facts, so the 
only questions raised are as to the law applicable thereto. 

The defendants’ view is that the action of the county 
court was void in so far as it attempted to confirm in the 
widow a fee simple title to the land, because both the 
Baker act and the curative act (laws 1895, ch. 32) are 
void; that her deed to Hanson conveyed only a life estate 
in the premises, which expired with her life; that the pur- 
chase money mortgage was a mortgage upon the life estate 
only, and that when that terminated the mortgage lapsed ; 
that Marlay, having derived his title from an independent 
source, was not in privity with Hanson and had a right 
to resist the mortgage. The brief further argues that 
since in the foreclosure of the tax lien Sheldon by cross- 
bill set up a prior mortgage given by Hanson, which was 
foreclosed by the same decree, the plaintiffs are not en- 
titled to bring this action, but could only have an action 
to redeem from the first mortgage. 

In the case of Draper v. Clayton, ante, p. 4438, the 
Baker act and the curative act were both considered 
in a like controversy, and were held to be without effect 
upon the rights of the parties. Mzs. Nielsen’s deed to 
Hanson, therefore, conveyed only a life estate, and the 
mortgage incimbered no greater estate than that con- 
veyed. The plaintiffs, however, occupy a dual position 
with reference to the land and the mortgage; they are the 
owners of the mortgage debt by inheritance from their 
mother, and they are also the legal owners of the land by 
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inheritance from their father, Niel Nielsen. The deed to 
IIangon purported to convey a fee simple title. The heirs 
of Nielsen have the right to ratify and confirm the con- 
veyance by which their mother sought to transfer the 
whole estate, if they elect to do so. 

In their brief they say they are content that Hanson 
and his grantees have the title to the land, and that all 
they ask is the agreed price. We see no reason why they 
should not have the right to confirm the title by ratifying 
and adopting the mortgage as a valid lien upon the whole 
estate, unless in some manner they are prevented from 
so doing by the tax foreclosure and purchase of the land 
at sheritt’s sale. Whether these proceedings affected their 
rights we will now consider. When in February, 1901, 
Marlay became the owner of Hanson’s interest in the 
premises by virtue of the quitclaim deed, it became his 
duty to pay the taxes. His subsequent purchase at the 
tax foreclosure sale was in legal effect a redemption of 
the premises for his own benefit or for the benefit of his 
eovenantees, and the sheriff’s deed, so far as the taxes 
were concerned, conveyed no better title to him than he 
had acquired by his quitclaim deed. It appears inci- 
dentally in the evidence that Sheldon’s mortgage was 
attempted to be foreclosed in that action, but the defend- 
ants do not now plead any rights derived by or under it, 
make no mention of it except in their brief, and base the 
whole defense upon the invalidity of plaintifi’s mortgage, 
und upon the alleged independent title acquired by the - 
sherift’s deed and the possession taken thereunder. The 
plaintiffs’ mortgage was dated December 1, 1893; it be- 
caine due on the 1st day of December, 1898. This action 
was begun within ten years from its maturity, and, hence, 
the action is not barred by the statute. 

The petition contains the formal allegations that no 
proceedings at law have been had for the recovery of the 
amount due on the mortgage or any part thereof, nor has 
any part thereof been collected or paid. There is a gen- 
eral denial in the answer. Defendants strenuously insist 
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that this allegation is denied, and that there is no evidence 
to support it. The allegation is negative in its nature, and 
we have said that where there is some evidence tending to 
support the allegation, and no contrary showing is 
attempted, a decree of foreclosure will be affirmed. Minyurt 
v. Moran, 64 Neb. 401; WeLanahan v. Chamberlain, 85 
Neb. 850; Chaffee v. Sehestedt, 4 Neb. (Unof.) 740; 
Brown v. Collins, 2 Neb. (Unof.) 149. 

It is admitted that the sum of $1,724.25 is due and un- 
paid on the mortgage; that the mortgage was inherited by 
the plaintiffs from their mother’s estate; that they have 
never sold or assigned the note and mortgage and are now 
the owners thereof. The note itself was apparently barred 
by the statute of limitations. These admitted facts afford 
circumstantial evidence to some extent of the truth of the 
allegation. The record fails to show that this objection 
was called to the attention of the district court. No error 
affecting defendants’ substantial rights is apparent. 

In this state of the proofs, we feel bound to apply the 
provisions of section 145 of the code that “the court, in 
every stage of an action, must disregard any error or de- 
fect in the pleadings or proceedings, which does not affect 
the substantial rights of the adverse party; and no judg- 
inent shall be reversed or affected by reason of such error 
or defect.” 

The judgment of the district court, therefore, is 


AFFIRMED. 


DANIEL O’HANLON ET AL, APPELLANTS, V. JAMES M, 
BARRY, APPELLEE. 


Firep SEPTEMBER 26, 1910. No. 16,122. 


Parol Evidence: VakyINe Ertect or DEED, Where it is sought to vary 
the effect of a deed of conveyance by parol testimony so as to 
declare it to be a mortgage, the evidence must be clear, con- 
vincing, and satisfactory in its nature in order to warrant a 
court to grant the relief prayed. 
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APPEAL from the district court for Dakota county: 
Guy T. GRAVES, JUDGR. Affirmed. 


J. J. McAllister and John V. Pearson, for appellants. 
R. H. Evans and Paul Pizey, contra, 


LETTON, J. 


In 1903 the plaintiff, Daniel O’Hanlon, purchased of 
one Gerald Dillon 74 acres of land in Dakota county for 
the sum of $5,000. He paid no money, but gave a note 
and mortgage for the entire purchase price. The interest 
not having been paid when due, Dillon instituted fore- 
closure proceedings, which resulted in a decree of fore- 
closure, and the sale of the premises to him at sheriff’s 
sale. The sale was confirmed. O’Hanlon took prelim- 
inary steps to prosecute an appeal from the confirmation, 
and no deed to the purchaser was then executed. On Feb- 
ruary 12, 1906, the defendant, James M. Barry, purchased 
the right, title and interest of Dillon in the land for $5,400, 
and Dillon assigned the decree of foreclosure to Barry, 
and executed a deed to the land. A few nights afterwards 
O’Hanlon and wife joined in the execution of the deed 
made by Dillon to Barry. This transaction took place at 
Barry’s residence. Barry and O’Hanlon had dealt with 
each other frequently before this. On March 30 Barry 
made a written lease to O’Hanlon for the premises until 
December, 1906, for a cash rent, and at the expiration of 
the respective terms like leases were made for two suc- 
ceeding years. The O’Hanlons were in possession of the 
land as their homestead at the time of the conveyance to 
Barry and have been in possession of it ever since. In 
June, 1906, no appeal having been perfected from the order 
of confirmation, a deed was executed by the sheriff to 
Dillon, and delivered to Barry, who caused the same to be 
recorded. Afterwards Dillon, without the knowledge or 
consent of Barry, made and delivered to Mrs, O’Hanlon 
a quitelaim deed to the land, which was afterwards re- 
corded. Dillon died soon after, and before the trial. The 
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plaintiffs assert that before the transaction between Barry 
and Dillon whereby Barry purchased Dillon’s interest in 
the land, Barry had agreed with them that he would ad- 
vance the money to pay off the mortgage debt and costs, 
and would hold the land as security until they were able 
to pay the judgment, and that the deed executed by them at 
Barry’s house was in fact a mortgage, and was executed 
upon condition that as soon as they paid the amount ad- 
vanced by Barry the land should be conveyed to them. 
Barry, on the other hand, maintains that he purchased 
from Dillon for his own benefit exclusively, and that no 
agreement was ever made by which he promised to recon- 
vey the premises to the O’Hanlons upon any condition 
whatever. From this controversy disputes as to the pos- - 
session arose, and several actions were begun in the dis- 
trict court for Dakota county respecting the title, posses- 
sion, and right to the crops upon the land. The present 
action was begun by O’Hanlon to declare the deed to be a 
mortgage and to be allowed to redeem. These actions 
were finally consolidated and tried as one case. The dis- 
trict court found for the defendant Barry, quieted his 
title in the premises, awarded possession to him, and, pend- 
ing this appeal, appointed a receiver for the rents and 
profits. From this decree the O’Hanlons have appealed. 

The bill of exceptions consists of nearly 600 typewritten 
pages. Much of the testimony is entirely irrelevant to the 
main issue in the case. It is impossible within the limits 
of this opinion to review the same at length or to do more 
than briefly set forth the grain of wheat which the writer 
has laboriously winnowed from the pile of chaff contained 
in the record. 

One of the principal factors in the case is the deter- 
mination of what actually took place at the time of the 
execution of the deed by the O’Hanlons at Barry’s house. 
As to this there is a direct and positive conflict in the 
testimony. Mr. and Mrs. O’Hanlon testify that they went 
there in response to a request by Barry made in Dakota 
city on the day he closed the transaction with Dillon; that 
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when they first went to the house there were present in 
the sitting room only Barry and Mr. and Mrs. O’Hanlon; 
that in the conversation prior to the execution of the deed 
they asked Barry for a written contract that he would 
return the land when the money was paid to him that he 
had paid to Dillon, but that Barry said he would give no 
contract, that his word was better than a contract, and 
that whenever the O’Hanlons were able to pay they would 
have the land back; that O’Hanlon signed the deed; that 
Barry then called his son James, who was in the kitchen, 
and sent him for his uncle, Thomas Brennan, who was a 
notary public and who lived nearby, and that shortly 
afterwards Brennan came into the room. Mrs. O’Hanlon 
testifies: “I said I wouldn’t sign the deed without a con- 
tract. He said his word is better than any contract. He 
says, ‘I am superior to any contract. What I say I will 
do. When you pay me this mortgage money, or this money 
for the judgment’—he says, ‘when you pay me this judg- 
ment, I will turn you back your deed,’ and he had turned 
to Mr. Brennan and he says, ‘If you don’t believe what I 
say, here is Mr. Brennan, I want him to witness what I 
say—when you pay me up my money, I will turn you back 
your deed.’” They further say that Barry told them to 
come back in a few days and he would make them a lease 
of the land. Brennan testifies that he went to the house 
with James Barry, that he was not sure whether O’Hanlon 
had signed the deed or not before he went into the room, 
but that Mrs. O’Hanlon signed it when he was there. He 
further says: ‘When I asked her about the signature, 
she said, ‘We sign it with the understanding if the judg- 
ment is paid we get the land back.’” He ‘testifies that 
when he went into the house Amelia Anderson and Mr. 
Sullivan were in the kitchen, and there might have been 
others of the family... Brennan is a brother of Mrs. Barry. 

On the other hand, Mr. and Mrs. Barry and Thomas 
Sullivan; a neighbor, who appears to be a man of some 
standing and repute in the county, and who seems to have 
no interest in the controversy, all testify that they were 
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present in the room during the whole conversation be- 
tween Barry and tlhe 0’Hanlons, were there when the deed 
was signed, and when Brennan took the acknowledgment, 
and each swears positively that no such conversation took 
place. There is circumstantial and collateral evidence in 
the record which, if unexplained, would tend to corrob- 
orate the evidence of Mr. and Mrs. O’Hanlon; but, if the 
testimony of Barry and others is believed, these facts 
equally support another hypothesis. Furthermore, a num- 
ber of witnesses testify to statements made by O’Hanlon 
at various times and places that Barry owned the land. 
The conduct of the O’Hanlons with respect to the payment 
of rent and the making of improvements also seems incon- 
sistent with the idea of ownership on their part. It is 
shown that Barry employed men to cut weeds on the farm 
and that he procured hundreds of loads of manure to be 
hauled upon the premises from his own land. 

The matter is not free from doubt. It may be possible 
that the district court erred in finding for the defendant. 
The trial judge had the advantage of seeing the witnesses 
and hearing them testify, which is an advantage this court 
is deprived of. It is difficult to say from the cold type- 
written page which witnesses were telling the truth. We 
have repeatedly said that where it is sought to establish 
by parol that an absolute deed was only intended as a 
mortgage or given as security, the evidence must be clear, 
convincing and satisfactory. Deroin v. Jennings, 4 Neb. 
97; Schade & Schade v. Bessinger, 3 Neb. 140; Stall cv. 
Jones, 47 Neb. 706; Butler v. Peterson, T9 Neb. 715. 
Weighing the whole testimony, we are convinced that the 
trial court was warranted in holding that the evidence 
was not sufficient to decree that the deed was only in- 
tended as a mortgage, and iu granting the relief prayed. 

For these reasons, the judgment of the district court is 


AFFIRMED, 
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Ina C. MUNGER, APPELLEE, Vy. T. J. BHARD & BROTHER, 
APPELLANT. 


Firep SEPTEMBER 26, 1910. No. 16,476. 


1. Mortgages: ForrcLosure: Parties. A mortgagor who has con- 
veyed the legal title to the mortgaged property and is not in 
possession is not a necessary party to an action to foreclose the 
mortgage. 


2. 7 : DECREE: CONCLUSIVENESS, The holder of a junior 
judgment. lien who appears in a foreclosure action, in which it 
is alleged he claims some interest in the property adverse to the 
plaintiff, but who does not assert his lien in the action, is con- 
cluded by the decree as to the lien of the judgment upon the 
property, and may not afterwards sell the property under an ex- 
ecution on the same judgment. 


APPEAL from the district court for Douglas county: 
Lee 8S. EsTeLty, Jupen. Affirmed. 


John O. Yeiser, for appellant. 
C. BE. Herring, contra. 


LeErvon, J. 


This is the second appeal in this case. The facts are 
fully stated in the opinion in the first appeal, which may 
be found in 79 Neb. 764. That appeal was taken from a 
judgment rendered after a demurrer to the answer had 
been sustained, and the defendant stood upon the de- 
murrer. Upon appeal it was held that, since the answer 
pleaded actual possession of the property by Anna J. 
Fitch, it stated a cause of action, and the judgment of the 
district court was reversed for further proceedings. 

After remand, the cause was tried and evidence taken 
with respect to possession by Mrs. Fitch. The evidence 
shows that certain property, consisting of a house and 
eight lots, was owned by Mrs. Fitch; that lots 12 and 13, 
in controversy, had no buildings or improvements upon 
them, but were inclosed in a fenee surrounding the whole 
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tract. The whole property was heavily incumbered, and 
R. C. Patterson, who was the owner of one of the liens, 
obtained a deed to it from the Fitchs’ in 1890 under an 
agreement by which he was to have the property and get 
what he could out of it to help pay the debt that Fitch 
owed him. He testifies that he did not occupy it ag a 
tenant, that he paid no rent, and accounted to no one. 

The first mortgaye on the house and the six lots was 
foreclosed in the circuit court of the United States, and 
Patterson surrendered possession to the purchasers under 
that mortgage, Jolin Jeffries & Sons of Boston, in the 
summer of 1896. He testifies that while in possession he 
endeavored to buy lots 12 and 13 from the plaintiffs 
Munger. One Stonecypher leased the house from Jeffries 
& Sons’ agents in 1896 and lived there until 1899, and two 
other parties occupied the house and inclosure in the in- 
terval between Stonecypher’s occupancy and the purchase 
of the house and six lots by Mrs. Yeiser from Jeffries & 
Sons in September, 1903. They used the vacant lots, but 
did not claim or assert any rights except such as they 
acquired by renting the house. Jeffries & Sons at all times 
expressly disclaimed any assertion of ownership over lots 
12 and 13. 

We are of opinion that this evidence entirely fails to 
prove the possession of the property by Mrs. Fiteh at the 
time the foreclosure action was begun. In the foreclosure 
action the Beards were made defendants and entered their 
appearance. By the decree all their interest in the prem- 
ises derived by virtue of their judgment was foreclosed 
and conveyed to the purchaser at the foreclosure ‘sale. 
Dodge v. Omaha & 8S. W. BR. Co., 20 Neb. 276; Currier v. 
Teske, 84 Neb. 60. We are convinced that upon this 
ground, as well as for the reason that Mrs. Fitch had 
neither the legal title nor the possession when the fore- 
closure action was begun, the plaintiff is entitled to re- 
strain defendants from attempting to sell the lots under 
the same judgment. They had the opportunity to assert 
their rights under the judgiment in that action at that 
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do so, they were concluded by the decree. 
The judgment of the district court is 


AFFIRMED. 
Fawcett, J., took no part in the decision. 


STATH OF NEBRASKA V. BERNARD C. MARTIN. 
Firep SEPTEMBER 26, 1910. No. 16,525. 


Arson: Evipence. <A tenant who wilfully and maliciously sets fire 
to and burns a storehouse, the property of his landlord, of 
which the tenant is in possession, is guilty of the crime of arson 
as defined in section 54 of the criminal code. 


Error to the district court for Cedar county: Guy T. 
GRAVES, JuDGE. Laceptions allowed. 


H, E. Burkett and T. J. Doyle, for plaintiff in error. 
R. J. Millard and M. F. Harrington, contra. 


LETTON, J. 


The defendant was charged by information with the 
crime of arson in setting fire to and burning one store- 
house in the village of Belden, the storehouse being the 
property of Mrs. C. F. Nelson, and of the value of $50 and 
more. He was arraigned, pleaded not guilty, and placed 
upon trial. The testimony of Mrs. Nelson disclosed that 
she was the owner of the building which was burned at 
the time of the fire, and that the defendant was occupying 
the game as her tenant, using the lower story for a jewelry 
store and the second story as a dwelling, and being the 
only occupant of the building. The defendant then ob- 
jected to the introduction of any further evidence for the 
reason that the building burned was a dwelling-louse, and 
not a storehouse, and because “he being in the use, pos- 
session, and occupancy of this property, as he was, was 

37 
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the owner of the property within the meaning of the law 
of arson.” The objection was sustained ; to which the state 
excepted, and upon the motion of the defendant the court 
directed the jury to return a verdict of not guilty, and the 
defendant was discharged. From this ruling of the trial 
court, the state has presented exceptions to this court for 
review under the provisions of sections 483 and 515, crim- 
inal code. 

We have not been favored with a brief in support of the 
ruling of the district court, but are informed that it was 
based upon the authority of Holmes Case, decided in 
1634 by the court of King’s Bench, 2 Croke (Eng.) 376, 
2 East, P. C. (Eng.) 1022, wherein it was held that it was 
not felony to burn a house whereof one is in possession 
by virtue of a lease for years, two of the justices saying: 
“It cannot be said to be vi et armis; when it (the house) 
is in his own possession.” At the common law a trespass 
must accompany the act of setting fire, since the arson 
was regarded as a crime against the habitation or dwell- 
ing-house, and not merely against property. 2 Bishop, 
New Criminal] Law (8th ed.), secs. 8-21; 1 Wharton, Crim- 
inal Law (10th ed.), secs. 825-844. 

Section 54 of our criminal code is almost identical in 
language with section 12 of the Ohio act for the punish- 
ment of criminals, passed March 7, 1835. In the case of 
Allen v. State, 10 Ohio St. 287, the same contention was 
made on the part of the defendant, but the supreme court 
of that state held that the procuring of another to burn a 
warehouse, the property of a third person, by a person in 
possession of the warehouse under a lease was an indict- 
able offense under the crimes act. In the opinion the 
court pointed out the distinction between the statutory 
crime and arson under the common law, showed that for 
a tenant to burn a building belonging to another of which 
he was in possession was a high misdemeanor at common 
law, and reached the conclusion that the Ohio statute 
comprehended not only burnings which were arson at 
common law, but burnings of the other class which con- . 
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stituted a high misdemeanor at common law. Under the 
well-known principle of statutory construction that, where 
a statute has been adopted from another state, ordinarily 
a construction given previous to its aduption by the courts 
of that state will be followed in the adopting state, we are 
content to abide by the Ohio rule, believing it to be a 
proper construction of the statute. O’Dea v. Washington 
County, 3 Neb. 118; Forrester & Co. v. Kearney Nat. 
Bunk, 49 Neb. 655; Jlorgan v. State, 51 Neb. 672. More- 
over, statutes substantially the same have been considered 
by the courts of Indiana, New York, Washington, Mis- 
souri, and Colorado, and a like view taken. Garrett v. 
State, 109 Ind. 527; Shepherd v. People, 19 N. Y. 537; 
McClaine v. Territory, 1 Wash. 345; State v. Moore, 61 
Mo. 276; Lipschitz v. People, 25 Colo. 261. 

We are of opinion that the learned district judge erred 
in sustaining the defendant’s motions, and the exceptions 
of the state are 


ALLOWED. 


CHARLES B. SELDOMRIDGE, APPELLER, V. FARMERS & MuR- 
CHANTS BANK ET AL., APPELLANTS. 


FIep SEPTEMBER 26, 1910. No. 16,1165. 


1. Sales: Warver. If a vendor after selling a quantity of corn so as 
to pass title thereto without actual delivery resells it to another 
person and executes to each vendee a bill of sale for one-half of the 
grain, the first vendee by accepting the bill of sale and waiving his 
right to one-half of the grain first sold to him does not re- 
nounce his title to the other half thereof, 


2. : Passing TITLE: GRAIN IN Mass. Where a specified quantity 
of grain identical in kind and uniform in value is sold from a 
Mass, a separation is not necessary to vest title where the inten- 
tion of the parties that title shall pass is clearly manifested. 

8. 7 : Review. Whether title to personal property sold, 


but not actually delivered, passes to the vendee, depends upon 
the intent of the parties to the transaction, and the question of 
intent is rather one of fact than of law, so that the finding of 
the trial court upon that issue in an action at law will not be 
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set aside by this court unless against the clear weight of the , 
evidence. 


: Rescrssion. An order given by a vendee to his banker not 
to pay a check, drawn and delivered by the former in payment 
for chattels sold to him, will not in itself work a rescission of the 
contract of sale. 


APPEAL from the district court for Kearney county: 
Harry 8. DuNGAN, JupeE. Affirmed. 


J. L. McPheely, for appellants. 
Adams & Adams, contra. 


Root, J. 


This ig an action in replevin to recover a quantity of 
corn held by the defendant sheriff by virtue of a levy of a 
writ of attachment. The plaintiff prevailed, and the de- 
fendant appeals, 

The evidence is meagre, but the record discloses that 
February 28, 1908, Clyde Merriman owned 2,000 bushels 
of shelled corn contained in several bins in his granary. 
Upon that date Merriman sold to the plaintiff 2,000 bush- 
els of corn, received a check for approximately one-half of 
the purchase price, and agreed to deliver the grain at the 
plaintiff’s elevator in Axtell. The same day Merriman 
sold in like manner 2,000 bushels of corn to the Hayes & 
Eames Elevator Company and received a check for half 
of the purchase price. Merriman then prepared two bills 
of sale purporting to convey to each of his vendees “1,000 
bushels of shelled corn now located on the N. W. 4 of 
section 28, township 7, range 16, Kearney county, Ne- 
braska.” These documents were given by Merriman to 
his brother-in-law, a Mr. Wells, with directions to deliver 
the corn to the respective vendees. Merriman negotiated 
the checks, paid Wells for delivering the corn, and then 
absconded. In the forenoon of March 2 Wells filed the 
bills of sale with the county clerk, informed the vendees 
of the transaction, and delivered 348 bushels of the corn 
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to the plaintiff. The corn was accepted, but the plaintiff 
directed his banker not to pay said check. Subsequently, 
but before the check was presented, the order was re- 
scinded and the check thereafter paid upon presentation. 
At 7 o’clock P. M., March 2, the Farmerg & Merchants 
Bank of Axtell caused an attachment to be levied on all 
of the undelivered corn. The parties waived a jury and 
tried the case to the district court. 

The litigants agree that, if title to the 652 bushels of 
corn vested in the plaintiff before the levy, the judgment 
of the district court should be affirmed. The litigants 
stipulated in open court during the trial of the case “that 
the corn attached is the same corn that had been pur- 
chased, except 348 bushels that had been delivered prior 
to the attachment.” This stipulation removes from the 
case any question concerning the appropriation of the 
corn to the contract. If Merriman sold this corn to the 
plaintiff and received his pay therefor, the sale was per- 
fect and title vested in the plaintiff. Manual delivery is 
not always a condition precedent to the transfer of title 
to personal property bargained and sold. Baker v. 
McDonald, 74 Neb. 595. The chattels should be identified, 
and if they form part of a larger mass should generally 
be segregated therefrom. In the case at bar the plaintiff 
purchased all of Merriman’s corn, so that segregation was 
not necessary for the purposes of identification or appro- 
priation. The fact that Merriman twice sold the identical 
corn is no concern of the attaching creditor. By acqui- 
escing in Merriman’s resale of one-half of that corn, the 
plaintiff did not relinquish his title to the remaining frac- 
tion, but from thence forward the vendees became tenants 
in common of the mass of grain. If it is conceded that 
Merriman’s conduct precludes a finding that he intended 
to transfer to either vendee title to the 2,000 bushels of 
grain, it becomes material to ascertain whether the parties 
intended that title to 1,000 bushels of corn should vest in 
each vendee. : 

If the acts and declarations of a vendor and a vendee 
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clearly evince an intention to make an immediate transfer 
of title to a quantity of grain sold from a larger mass of 
like quality and kind, the title will pass, although there 
may have been no separation of the quantity sold. Kim- 
berly v. Patchin, 19 N. Y. 330, 75 Am. Dec. 334; Hurff 
v. Hires, 40 N, J. Law, 581; Horr v, Barker, 11 Cal. 398, 
70 Am. Dec. 791; Winslow, Lanier & Co. v. Leonard, 24 
Pa. St. 14, 62 Am. Dec. 354, 

Since the intent of the parties must control in deter- 
ining whether a present vested title to the corn passed 
to the vendee, the trier of fact in passing upon that issue 
must examine the conduct of the parties in the light of 
the surrounding circumstances. In the instant case the 
corn, so far as we are advised, was of uniform quality and 
value. It is plain that Merriman did not intend to retain 
title to the grain, because he twice sold it, then executed 
a bill of sale to the plaintiff for one-half of the corn, ap- 
plied the plaintill’s money to the payment of the thousand 
bushels, and finally absconded. Since Merriman did not 
intend to retain title to any of this corn, but did every- 
thing possible short of delivering actual possession thereof 
to the plaintiff to vest that title in his vendee, we are of 
opinion the court wag justified in finding the title did in 
fact pass to the plaintiff. That finding should not be 
ignored unless it is clearly against the weiglt of the evi- 
dence. Kneclaud v, Renner, 2 Kan. App. 451, 48 Pac 95; 
Graff v. Fiteh, 58 Tl. 873; Towne v. Davis, 66 N. H. 396. 
Upon the entire record we are of opinion the evidence sus- 
tains the finding of the trial court. 

The defendant argues, however, that the plaintiff by 
stopping payment of his check rescinded bis contract, but 
we are of opinion that no such consequences followed his 
order. The check was accepted by Merriman in payment 
for the grain. If the check had not been honored, doubt- 
less the vendor could have rescinded the contract, but it 
was paid, and Merriman makes no complaint that inter- 
mediate its execution and payment the plaintitt stopped 
payment thereof, 
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Upon the entire record, we find no error prejudicial to 
the defendants, and the judgment of the district court is 


AFFIRMED. 
LEeTTon, J., concurring. 


The opinion is based upon the assumption that the stip- 
ulation entered into by the attorneys at the trial of the 
case was an admission that the entire mass of corn in the 
granary on the farm was the thing which was sold to 
Seldumridge. I think this is not the meaning of the stipu- 
lation. It is not in accordance with the other evidence in 
the case, and I am sure that defendant’s attorney never 
intended to make a stipulation which would defeat him. 

I concur in the conclusion, however, for the reason that 
where there is a contract for the sale of unascertained 
goods by description, and goods of that description and 
in a deliverable state are unconditionally appropriated to 
the contract by the seller, with the assent of the buyer, 
the property in the goods thereupon passes to the buyer. 
The assent of the buyer may be expressed or implied, and 
it may be given either before or after the appropriation 
is made. 35 Cyc. 297; Sale of Goods Act, rule 5 (2 
Mechem, Sales, p. 1482). 

In this case Merriman appropriated the corn to the 
buyers before the attachment by the execution of the bill 
of sale and by pointing out the property to his brother-in- 

law for the purposes of delivery to the buyer and ee 
ing the buyer of such appropriation. 

In the absence of any appropriation by the seller in this 
cause, I think the plaintiff’s attachment would have been 
good, because the title to the corn would still have been 
in Merriman. 
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Hayes & EAMES ELEVATOR COMPANY, APPELLEE, V. 
FARMERS & MERCHANTS BANK ET AL., APPELLANTS, 


Firep SEPTEMBER 26, 1910. No. 16,116. 


APPHAL from the district court for Kearney county: 
Harry 8S. DUNGAN, JupGu. Affirmed. 


J. L. McPheely and C. A. Chappell, for appellants. 
Adams & -Adams, contra. 


Root, J. 


The facts in this case are almost identical with those 
reported in Seldomridge v. Farmers & Merchants Bank, 
ante, p. 531, the only difference being that no grain was 
delivered to the plaintiff herein before the attachment was 
levied, and the check given for the corn was protested for 
nonpayment March 2, but was paid with protest fees 
March 3. We do not think these facts take the case with- 
out the principles announced in Seldomridge v. Farmers 
& Merchants Bank, supra, 

Following the decision in that case, the judgment in 


the instant one is 
AFFIRMED, 
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CuoARLES BE. SMITH, APPELLEH, V. WILLIAM LORANG, 
APPELLANT. 


Firep SEPTEMBER 26, 1910. No. 16,131. 


1. Intoxicating Liquors: AcTION For INJURIES: EvmENcE. In an 
action against a saloon-keeper to recover damages for personal 
injuries resulting from the defendant’s traffic in intoxicating 
liquors, the plaintiff is not required to prove that intoxicating 
liquors sold by the defendant were the sole or even the prin- 
cipal cause of the former’s injury, but only that intoxication 
caused by such traffic contributed thereto. 


2. Instructions should be construed together, and if, taken as a whole, 
they do not prejudice the appellant will be held sufficient. 


3. Appeal: Harmiess Errors. This court will disregard any error 
or defect in the pleadings or proceedings which does not affect 
the substantial rights of the appellant, 


APPEAL from the district court for Cedar county: Guy 
T. GRAVES, JUDGR. A/firmed. 


R. J. Millard and B. Ready, for appellant. 
H. E. Burkett, contra. 


Root, J. 


This is an action for damages caused by personal in 
juries resulting, as alleged, from the defendant’s traffic in 
intoxicating liquors. The plaintiff prevailed, and the de- 
fendant appeals. 

The evidence is harmonious in many particulars. The 
proof is undisputed that the defendant in 1908 was en- 
gaged in the retail sale of intoxicating liquors; that the 
plaintiff was in the defendant’s saloon from 2 o’clock until 
the evening of a day in June of that year, and then and 
there purchased over the defendant’s bar and drank in- 
toxicating liquors. The evidence also proves that the 
plaintiff was sober when he entered said saloon and in- 
toxicated at 6 o’clock that evening, and there is no proof 
that he procured intoxicating liquor at any other place 
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that day. It also appears from evidence received without 
objection that the plaintiff while thus intoxicated engaged 
in an altercation with a Mr. McKenzie in said saloon, and 
when ejected by the defendant from said building fell or 
stumbled on a cement walk. An examination by a phy- 
sician demonstrated that the process of the bone project- 
ing over the plaintiff’s left elbow joint was fractured. 

1. McKenzie testified for the defendant, and, after the 
witness had given his version of the contest with the 
plaintiff, the court, on the plaintiff's motion, excluded 
McKenzie’s testimony. The defendant insists this ruling 
was erroneous because the witness stated with reference 
to the plaintiff: “I put a hammer on his elbow and 
twisted that loose, and he had me by the other arm also.” 
Younsel asserts this testimony justifies an inference that 
McKenzie struck the plaintiff upon the elbow with a ham- 
mer and thereby caused the fracture. The context of the 
testimony convinces us the witness referred to a wrestling 
grip or hold, and that the jurors would not be justified, 
upon a consideration of all the evidence, including that 
excluded by the court, in concluding that the wrestling 
bout was responsible for the injury to the plaintiff's arin. 
The transaction, however, was so closely connected with 
the plaintiff's expulsion from the saloon that the testi- 
mony was relevant and competent, but its exclusion could 
not have prejudiced the defendant. It is immaterial 
whether the plaintiff's arm was fractured during his fight 
with McKenzie or at the time he was expelled from the 
‘saloon, so long as his intoxication caused or directly con- 
tributed to that injury. Wéese v. Gerndorf, 75 Neb. 826. 
Proof therefore that the plaintiff's arm was fractured dur- ° 
ing his fight with McKenzie would be no defense to the 
action, provided the plaintiff’s intoxication induced by the 
defendant’s liquors was a contributing cause of the injury. 
The court protected the defendant upon this branch of the 
case by instructing the jury there could be no recovery 
unless the injuries were caused or contributed to by the 
plaintiff becoming intoxicated as a result of drinking the 
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defendant’s liquors. The most that can be said in the 
defendant’s favor is that proof that the injuries were in- 
flicted during the fight would not support the allegation 
of the petition that the fracture occurred at the time the 
plaintiff fell upon the sidewalk. But this slight variance 
would be controlled by section 188 of the code. This 
assigninent of error is controlled by section 145 of the 
code and will be overruled. 

2. The court’s charge to the jury is severely criticised 
by the defendant’s counsel. Upon the record there were 
but two questions of fact for the jury to determine: First, 
did the plaintifi’s intoxication cause or contribute to his 
injury? Second, if such intoxication did cause or con- 
tribute to the injury, how much should the plaintiff re- 
cover? Some of the instructions, considered apart from 
the remainder of the charge, are not entirely satisfactory ; 
but, taken together, they fairly submit to the jury the 
issues upon which there is any conflict in the evidence. 
In some respects the charge is more favorable to the de- 
fendant than the evidence justifies. The recovery is not 
excessive—$400—but little more than double plaintiff's 
liability for medical services rendered. 

Section 145 of the code applies with peculiar force to 
every error committed during the trial of this case. The 
defendant has no just cause for complaint, and the judg- 
ment of the district court is 

AFFIRMED. 


ALFRED T. STALEY Vv. STATE OF NEBRASKA. 
Firep Sepremerr 26, 1910. No. 16,614. 


1. ‘Bigamy: Proor oF Prion Marriace. When the state in a prosecu- 
tion for bigamy proves that the defendant, prior to his alleged 
bigamous marriage, married a woman in the state of Iowa, and 
upon her cross-examination it appears that she and the de- 
fendant are first cousins, but no evidence is offered to prove that 
they are cousins of the whole blood, it devolves upon the state 
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to prove either that said cousins are of the half blood, or that 
for other reasons the Iowa marriage is lawful. 


: Instructions: Prion Marriage: PresumpTrions. In such 
a case it is error to instruct the jury that there is a presumption 
that the Iowa marriage is lawful. 


Error to the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Reversed, 


James L, Caldwell, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 


Root, J. 


Alfred T. Staley was convicted in the district court of | 
bigamy, and appeals. He will be referred to ag the de- 
fendant. 

1. Numerous errors are assigned, but only one feature 
of the case need be considered. The state proved that in 
1907 the defendant was married in Iowa to Hattie Bixler, 
an unmarried woman, subsequently cohabitated with her 
in Omaha, and that said marriage had not been dissolved. 
The defendant in 1909 married Miss Stoner in Lancaster 
' eounty, Nebraska, and was living with her in that county 
as his wife at the time he was arrested. The first wife 
testifies that she and the defendant are first cousins. The 
court instructed the jury that, although the laws of 
Nebraska forbid the marriage of first cousins of the whole 
blood, it is presumed that a marriage performed in an- 
other state was entered into in accordance with its laws. 
No evidence was introduced to prove the laws of Iowa 
upon the subject of marriage. Section 3, ch. 52, Comp. St. 
1909, provides, among other things, that a marriage shall 
be void “when the parties stand in the relation to each 
other of * * * first cousins, when of whole blood 
* * * 3 and this subdivision extends to illegitimate 
as well as legitimate children and relatives.” Section 1, 
ch. 25, provides that marriages prohibited by section 3, 


VoL. 87] SEPTEMBER TERM, 1910. ; 541 


Staley vy. State, 


ch. 52, supra, “are void without any decree of divorce.” 
Section 17, ch. 52, provides that “all marriages contracted 
without the state, which would be valid by the laws of the 
country in which the same were contracted, shall be valid 
in all courts and places in this state.’ The construction 
given this statute in State v. Hand, ante, p. 189, renders 
unnecessary a discussion of counsel’s argument upon cer- 
tain phases of the instant case. Generally, upon proof of 
a marriage, the presumption exists in faver of a lawful 
union; but, where two successive marriages occur, the pre- 
sumption in favor of the legality of each is equal, and an 
actual marriage must be established by proof. Lowery v. 
People, 172 Ill. 466. According to a rule established many 
years ago in this state, and consistently adhered to there- 
after, a presumption exists, in the absence of evidence to 
the contrary, that the law of a sister state is identical with . 
the law of Nebraska upon a given subject, and this rule 
obtains in criminal prosecutions as well as in civil actions. 
Lord v. State, 17 Neb. 526; Bailey v. State, 36 Neb. 808. 
Upon the record, in order to establish that the defendant 
and Miss Bixler were lawfully married, it is necessary to 
presume either that they are cousins of the half blood, or 
that the laws of Iowa contemplated and permitted first 
cousins of the whole. blood to marry. In our opinion the 
state should have assumed the burden of clearing up those 
doubtful questions by proving one condition or the other, 
that is, that Miss Bixler and the defendant are cousins of 
the half blood, or, notwithstanding the parties could not 
lawfully marry in Nebraska, they could thus marry in 
Towa. Weinbery v. State, 25 Wis. 370. We do not hold 
the state in all prosecutions for bigamy should prove the 
law of a sister state or of a foreign country if the first 
_Taarriage were celebrated in that state or country, but 
upon the facts established by the evidence in this case the 
state should have made the further proof referred to. 

2. Some argument was offered to demonstrate a fatal 
variance between the allegation and the proof with respect 
to the date the defendant and Misg Bixler were married. 
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The complaint upon which the defendant was arrested and 
bound over to the district court correctly recites that the 
marriage was celebrated in 1907, but the information 
charges the date as 1909. Upon a second trial the county 
attorney may, by an amendunient, cure that defect, and we 
shall not determine its effect in the present state of the 
record. Reference is not made to other points argued by 
the defendant’s counsel, because we are of opinion they do 
not control this case, 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 


SINGER SEWING MACHINE COMPANY, APPELLANT, V. WIL- 
LIAM ROBERTSON, JR., APPELLEE. 


Frrep SEPTEMBER 26, 1910. No. 16,026. 


1. Replevin: ExecuTion or Writ. In executing a writ of replevin a 
sheriff is not authorized to seize the property in the hands of a 
stranger claiming to be the owner, but not protected by the 
replevin bond, though plaintiff and the owner are directed by 
defendant to the place where the property may be found. 


ProcepuRE. Under section 186 of the code, providing that 
when property has not been taken under a writ of replevin the 
action may proceed as one for damages, a defendant may be 
held liable for the value of the property, if transferred by him 
in bad faith, though it was not in his possession or under his 
control: when he was sued, nor taken under the writ. 


3. Appeal: INSTRUCTIONS: PREJUDICIAL Hpror. The giving of an in- 
struction which misstates the law on a material issue to the 
prejudice of plaintiff js a sufficient ground for the reversal of a 
judgment against him. 


ApPHAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. /teversed. 


Claude 8S. Wilson and Charles T. Dickinson, for appel- 
lant. 


John 8. Bishop and A. 8. Tibbets, contra. 
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Ross, J. 


The action is replevin and the property in controversy 
is a sewing-machine alleged to be of the value of $40. 
Plaintiff did not get the property under the writ, but to 
recover its value prosecuted the suit to final judgment. 
The trial resulted in a verdict for defendant, and from an 
order of dismissal plaintiff has appealed. 

Several rulings in giving or refusing instructions and 
in admitting or excluding testimony are challenged by 
plaintiff as erroneous, but defendant argues they should 
all be disregarded for the reason it is conclusively shown 
by uncontradicted testimony properly admitted that de- 
fendant was not in possession of the sewing-machine when 
the action was instituted, and that consequently no right 
to recover existed in favor of plaintiff. There is proof 
tending to show: Several months before the suit was 
commenced defendant bought the sewing-machine from 
one who had purchased it from plaintiff. The original 
purchaser, according to her own testimony, paid the pur- 
chase price to an agent of plaintiff, but the name of the 
person to whom it was paid was not divulged. Defendant, 
before plaintiff brought suit or threatened to do so, told 
one of plaintiff’s agents that he had given the sewing- 
machine to his sister, and that she sold it to Laura 
McCandless, to whom it had been delivered at 120 North 
Thirty-first street, Lincoln, Nebraska, where it could still 
be found. When the sheriff attempted to serve the writ 
of replevin, he was informed by defendant that the latter 
did not have the property, but was directed where to find 
it. Plaintiff did not get possession of the sewing-machine 
by means of the writ, and the sheriff stated in his return 
that it could not be found. From proofs of this nature 
defendant draws the conclusion that plaintiff knew where 
the sewing-machine was, that it could have been taken 
under the writ, and that plaintiff was not entitled to a 
verdict, since the property was not in possession of de- 
fendant when he was sued. The writ did not direct the 
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sheriff to seize the property in the hands of a stranger to 
the suit. Pursuant to a statutory requirement the affi- 
davit for the writ contained this allegation: “The prop- 
erty is wrongfully detained by defendant.” Code, sec. 182. 
In replevin the bond under which plaintiff obtains posses- 
sion runs to the defendant alone. Code, sec. 186. The 
writ authorized the sheriff to take the property from de- 
fendant, but did not direct him to seize it in the hands 
of a stranger claiming in good ®ith to be the owner, but 
who is not protected by plaintiff’s bond. Sexton v. 
McDowd, 38 Mich. 148; Lehman v. J/ayer, 40 N. Y. Supp. 
933; King v. Orser, 4 Duer (N. Y.) 431. If defendant 
was answerable in replevin for the wrongful detention of 
the property, he did not relieve himself from lability by 
directing the officer to the place where it could be found 
in possession of a third person. If the action was prop- 
erly brought against defendant, plaintiff was not required 
to commence a new suit, give a new bond, and with an- 
other writ pursue a stranger. The latter might be in- 
solvent and consequeutly unable to pay costs or damages. 
To susti’: his position defendant relies on Heidiman- 
Benoist Saddlery Co, v. Schott, 59 Neb. 20, and Burr v. 
McCallum, 59 Neb. 326. The latter case follows the earlier 
one wherein the rule was stated as follows: “In replevin 
the plaintiff cannot recover damages for property which - 
was not in defendant’s possession or under his control at 
the beginning of the suit.” 

This is the common-law rule, and the court in applying 
it recognized the exception announced in Depriest v. Mc- 
Kinstry, 38 Neb. 194, to the effect that replevin is a proper 
remedy where defendant concealed, removed or disposed 
of the property for the purpose of avoiding the writ. The 
exception is about as well established as the rule itself. 
Andrews v. Hoeslich, 47 Wash. 220, 18 L. R. A. n. 8. 
1265, and cases collected in note. The statute gives a 
plaintiff in replevin the benefit of the exception. Lininger 
& Metcalf Co. v. Mills, 29 Neb. 297. Section 186 of the 
code requires the plaintiff, as a condition of obtaining pos- 
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session of the property under the writ, to give a bond for 
defendant’s protection. Section 193, among other things, 
declares: ‘When the property claimed has not been taken, - 
or has been returned to the defendant by the sheriff for 
want of the undertaking required by section 186, the 
action may proceed as one for damiuyes only, and the 
plaintiff shall be entitled to such damages as are right and 
proper.” “When the property claimed has not been 
taken,” says the statute, “the action may proceed as one 
for damages only.” In an action properly commenced 
this statute provides a remedy where the property has not 
been taken under the writ. Replevin is a common-law 
action. The provision quoted, therefore, was not enacted 
in derogation of the common law. The common law is 
supplemented or extended by the code, and the statute 
should be liberally construed. The tendency of recent 
decisions is to make replevin more flexible, and in this 
regard they reflect the spirit of modern legislation. A 
plaintiff beginning a suit to recover possession of a chattel 
alleged to be wrongfully detained by a defendant who dis- 
posed of it in bad faith before the action wag instituted 
is not now required to resort to a different forin of action 
for redress. In the language of the code, “the action may 
proceed as one for damages.” JfcBrian v. Morrison, 55 
Mich. 3851; Brockway v. Burnup, 16 Barb. (N. Y.) 309; 
Heluan v. Withers, 3 Ind. App. 5382; Andrews v. Hoeslich, 
47 Wash. 220, 18 L. RB, A. n. s. 1265, and cases cited in 
note. 

Is the present case within the exception? The record 
contains evidence tending to prove: The sewing-machine 
was manufactured and owned by plaintiff. It was shipped 
from Chicago to Lincoln, and within a short time disap- 
peared from the storeroom of plaintiffs Lincoln agency, 
It was never sold, and plaintiff never parted with the title 
to it. It wag stulen or lost. Defendant was a dealer in 
second-hand goods at 1450 O street, Lincoln, Nebraska. 
For a time the sewing-machine was stored in a barn oceu- 
pied by one of his employees. Later the employee traded 

33 
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it to defendant for a horse, giving $10 to boot. Defendant 
did not comply with the statutory provision requiring 
dealers in second-hand gouds to report purchases to the 
chief of police, nor take the sewing-machine to his store, 
but left it at his sister’s residence, where it remained sev- 
eral months. A few days before the bringing of the suit 
the sister sold the sewing-machine to Laura McCandless, 
and defendant delivered it to the purchaser, afterward 
receiving and cashing a check in part payment, and later 
giving lis sister a rug instead of the money. After the 
sewing-machine was reuuved from the sister’s house, and 
before it wus delivered to Laura McCandless, it stood for 
probably four lours on the sidewalk in front of defend- 
ant’s store. There it was seen by one of plaintiff’s agents 
who drove up in a vehicle bearing the sign, “Singer 
Sewing-Machine Company,” which was observed by an 
employee of defendant. Plaintiff’s agent made inquiries 
at the time and took the number, which proved to be the 
same as that of the missing sewing-machine. What oc- 
curred was reported to defendant by his employee before 
the sewing-machine was taken away. Plaintiff made a 
demand on defendant for the property, but did not get it. 
An acrimonious controversy was pruinptly started, and 
this suit followed within a few days. Hf plaintiff’s wit- 
nesses truthfully testified to the facts which tend to show 
that plaintiff originally owned the sewing-machine and 
never sold it or parted with the title, defendant of course 
never owned it and never legally transferred it to his sis- 
ter, The circumstances narrated and other proofs not 
inentioned raise a question as to the mala fides of defend- 
ant in his dealings with the property. His liability to 
plaintiff for its value, therefore, in view of the principles 
of law stated, is a proper matter for litigation “in this 
action, within the meaning of section 193 of the code, 
though the sewing-machine may not have been in his pos- 
session or under his control when plaintiff sued him, It 
follows that the jndgment in his favor cannot be affirmed 
without examining the merits of plaintiff’s appeal. 
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The giving of the following instruction is assigned .as 
error: “If you find from the evidence that prior to Sep- 
tember 13, 1904, the sewing-machine in controversy was 
in the possession and exclusive control of the defendant’s 
sister, and that on said date the defendant was given the 
possession of said machine for the purpose, and only pur- 
pose, of transporting the machine to Mr. or Mrs. MeCand- 
less who had purelased said machine, and in the pursu- 
ance of such purpose on said date the defendant delivered 
the said machine to the said purchaser, then and in that 
case the defendant could not be said to have parted with 
the machine for the purpose of avoiding the writ sued out 
in this case, and the plaintiff could not recover whether it 
was the real owner or not. If, on the other hand, you 
should find that the machine at the time was in defend- 
ant’s possession, and that he did not part with it in good 
faith for the purpose of delivering it into the possession 
of McCandless, who was cutitled tu the possession as be- 
tween the defendant and McCandless, but, on the con- 
trary, parted with his possession of the same in bad faith 
for the purpose of avoiding the writ sued out, or about to 
be sued out, then in such case, if you find the other facts 
in favor of the plaintiff necessary for its recovery as told 
you in these instructions, the plaintiff would be entitled 
to recover.” . 

This instruction disregards any liability arising from 
the preliminary act of bad faith on part of defendant in 
concealing the stolen or lost machine at his sister’s resi- 
dence, or in presenting it to her, for the purpose of avoid- 
ing the writ, if such were the fact. The effeet of the direc- 
tion quoted, when considered with the entire charge, was 
to authorize a verdict in favor of defendant, if the jury 
found that his sister, at the time she sold the machine, had 
exclusive possession and control of it, and that in deliv- 
ering it he acted alone for her. This was a misstatement 
of the law on a material issue, and it cannot be said to 
be harmless error. 

Not finding it necessary to discuss other rulings of 
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which complaint is made, the judgment of the trial court 
is reversed and the cause remanded for further proceed- 
ings. 4 : 

REVERSED, 


AMANDA PRINGLE, APrELLEE, V. MODERN WOoODMEN OF 
AMERICA, APPELLANT. 


Firmp SErTEMBER 26, 1910. No. 16,110. 


1. Insurance Certificate: CoNSTRUCTION AND ENFORCEMENT: Law Gov- 
EERNING., In a suit on a fraternal beneficiary certificate issued by 
an association organized under the statutes of Illinois and trans- 
acting business in Nebraska, under the laws thereof, through 
local camps, the certificate will be construed and enforced accord- 
ing to the laws of Nebraska, where it was signed and delivered 
in this state by officers of a local camp pursuant to by-laws of 
the association. : 


2. Appeal: Law or Case. On appeal to the supreme court, the de- 
termination of a question becomes the law of the case, and 
ordinarily will not be re-examined on a subsequent appeal in 
the same case. 


APPEAL from the district court for Deuel county: 
HANSON M. Grimes, Juper. Affirmed. 


Benjamin D. Smith, Talbot & Allen and W. H. Thomp- 
son, for appellant. 


Wilcow & Halligan, contra. 


Rose, J. 

This is a suit on a 2,000-dollar beneficiary certificate 
issued June 30, 1900, by defendant, a fraternal beneficiary 
association, to Frank W. Pringle for the benefit of his 
mother, the plaintiff. The certificate provides that it 
shall become null and void in the event of assured’s con- 
viction of a felony. When he was a member of the asso- 
ciation he was convicted of horse-stealing, and he died in 
the penitentiary September 6, 1901. The case was tried 
without a jury, and the trial court held that assured’s 
conviction forfeited his certificate and membership. For 
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this reason, the action was dismissed. On appeal to this 
court from the judgment of dismissal, it was held that the 
forfeiture had been waived by reason of the following facts 
which were pleaded and proved by plaintiff: “It appears 
that Frank W. Pringle became a member of the defendant 
association in May, 1900, and the benefit certificate in 
question was issued and delivered to him on the 30th day 
of June, of that year. He paid all of his dues and assess- 
ments up to and including the 15th day of April, 1901, 
when he was convicted of a felony. He was, up to that 
time, a member of the association in good standing, and, 
desiring to continue so and keep his certificate in force for 
the benefit of his mother, he, together with the clerk of 
his local camp, examined the by-laws of the order for the 
year of 1897, which were then in the hands of that officer 
and were the only by-laws to which they had access, but 
found nothing therein to prevent him from keeping up his 
payments and retaining his membership. He thereupon 
deposited with the clerk a sum of money sufficient to pay 
his dues and assessments for some months, with instruc- 
tions to forward the same to the head camp as required. 
When the money so left with the clerk was exhausted, the 
beneficiary was notified of that fact, and she thereafter 
continued to make the necessary payments until after 
Pringle’s death, which occurred on the 6th day of Sep- 
tember, 1901. It further appears that he was buried under 
the auspices of the order by the local camp, with fall 
knowledge on the part of the members thereof of the fore- 
going facts.” Pringle v. Modern Woodmen of America, 
76 Neb. 388. The clerk of the local camp remitted the 
required sums monthly to the head camp, and testified 
that the governing body knew of assured’s conviction. 
Pringle v. Modern Woodmen of America, T6 Neb. 384, 388. 
On the facts stated, this court held that the forfeiture was 
waived, and consequently the dismissal was reversed. 
When the case was retried below, plaintiff recovered the 
full amount of her claim, and from the judgment in her 
favor defendant has appealed. 
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Plaintiff argues there is no merit in this appeal for the 
following reasons: Whether defendant waived the for- 
feiture resulting from assured’s conviction was the only 
question determined on the former appeal, and the same 
question is now presented on a record containing no ma- 
terial change in the issues or proofs. If this position is 
well taken the judgment must be affirmed, under the oft 
repeated rule that on appeal the supreme court’s deter- 
mination of a question becomes the law of the case, and 
ordinarily will not be re-examined on a subsequent appeal 
in the same case. Betile v. Tiedgen, 85 Neb. 276. De- 
fendant, however, insists that it is not concluded on this 
appeal by the former decision, because the answer, after 
the remanding of tle case, was amended to plead the laws 
of Illinois and to allege that the certificate ig an Illinois 
contract, while the certificate was treated on the former 
appeal as a Nebraska contract. It is now argued by de- 
fendant that the result will be different, if the coutract is 
construed according to the laws of Illinois. The amended 
answer stites: “Defendant further alleges that it now 
is, and was at all of said times, a fraternal beueficiary 
association as defined by the statutes of the state of 
Nebraska relating to fraternal beneficiary associations. 
* * * And that it has complied in all respects with the 
provisions and regulations contained in said Nebraska 
statutes relative to fraternal beneficiary associations, 
organized in other states, applying for aduission to 
transact business in the state of Nebraska, and that it now 
is, and was at all of the times in plaintiffs amended peti- 
tion mentioned, duly authorized to transact its said busi- 
ness in the state of Nebraska as a fraternal beneficiary 
association under the provisions of chapter 47 of the laws 
of 1897, and that the benefit certificate herein sued on was 
issued by the defendant in the regular course of its busi- 
ness in the state of Nebraska, and in strict compliance 
with the laws of said state relating to fraternal beneficiary 
assoctations, and subject to all the provisions contained in 
said statutes aforesaid.” The answer also admits that the 
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copy of the certificate attached to plaintiff’s petition is 
correct. The certificate thus pleaded bears the following 
indorsement: “Member adopted and certificate delivered 
this 80th day of June, 1900. H. H. Hugh, Consul. August 
Sudman, Clerk, Oshkosh Camp, No. 4990, M. W. A.” 

It thus appears by defendant’s own pleading that the 
certificate “was issued by the defendant in the regular 
course of its business in the state of Nebraska,” and that 
it was signed and delivered in Nebraska by the officers of 
the local camp. In certifying to the adoption of assured 
aud in delivering the certificate the local officers acted 
under the by-laws of the association. Notwithstanding 
allegations to the effect that the certificate is an Illinois 
contract, the record therefore shows that it is a Nebraska 
contract, enforceable according to the laws of this state. 
Dolan c. Supreme Council Catholic Mutual Benefit Ass’n, 
113 N. W. (Mich.) 10, 116 N, W. 383, 152 Mich. 266; 
Johnson v. Mutual Life Ins. Co., 180 Mass. 407, 63 L. Rt. 
A. 840, note 4. In this respect the issues and proofs are 
the same as on the former appeal. 

The evidence on both trials was the same, except it was 
agreed at the second trial that the by-laws pleaded in the 
amended answer were duly filed in the office of the auditor 
of public accounts and published in defendaut’s ofticial 
paper. It was pleaded in the original auswer that assured 
had knowledge of the by-laws, and that they were duly 
tiled in the oftice of the auditor of public accounts. Plain- 
tiff made no question on either trial as to the filing of the 
by-laws in the office of the auditor of public accounts. 
‘There is no material change in the issues or proofs, and 
the former holding is on this appeal the law of the case. 


AFFIRMED. 
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STELLA HENTON ET AL., APPELLEES, V. SOVERRIGN CAMP 
WOODMEN OF THE WORLD, APPELLANT, 


Fizep SEPTEMBER 26, 1910. No. 16,124. 


1, Insurance: AcrNcy: Evipence. Where the by-laws of a fraternal 
beneficlary association authorize the clerk of a local camp to 
collect arrearages from members who have been suspended for 
nonpayment of assessments, to restore their names to the mem- 
bership list, and to report reinstatements to the sovereign camp, 
he is the agent of the association in performing those duties. 


: REINSTATEMENT: HEisroprpet. A fraternal beneficiary associa- 
tion may be bound by the action of a local camp clerk who col- 
lects arrearages from a member suspended for nonpayment of 
assessments and restores his name to the membership list with- 
out demanding or receiving a health certificate required by the 
by-laws, where the clerk acts with full knowledge that the mem- 
ber is sick at the time, and where there is no fraud on the 
latter’s part, 


3. Appeal: REQUEST FoR DrrecTeD VeERvIcT: Review. Where both 
parties, at the @ose of the evidence, request a peremptory in- 
struction, and a verdict is directed in favor of plaintiff, the 
action of the trial court in declining to submit issues of ‘fact to 
the jury presents no question for review in the appellate court. 


' AppraL from the district court for Cass county: 
Harvey D. Travis, JUDGE. Affirmed. 


Arthur H. Burnett, Matthew Gering and A. G. Ellick, 
for appellant. 


A. L. Tidd, contra. 
Ross, J. 


This is a suit on a fraternal heneficiary certificate issued 
May 7, 1906, by defendant to W. E. Henton, who died 
March 7, 1907. Plaintiffs are his widow and orphans. 
They were named as beneficiaries in his certificate, which, 
if enforceable, obligates defendant to pay them $750 and 
to expend $100 for a monument at assured’s grave. Plain- 
tiffs recovered judgment for the full amount of their 
claim, and defendant has appealed. 
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The Sovereign Camp of the Woodmen of the World is 
in Omaha. Assured was a member of the local or subor- 
dinate camp at Plattsmouth. To retain his membership 
and keep his insurance in force he was required to pay 
monthly assessments of $2.15 each. The assessment for 
each month was payable on or before the first day of the 
month following. For failure of a member to make pay- 
ment within that time, a by-law provides that “he shall 
stand suspended, and during such suspension his bene- 
ficiary certificate shall be void.” It is admitted in the 
answer that the insurance was in force during January, 
1907, though the proofs do not show the payment of the 
assessments for December, 1906, and January, 1907, until 
the latter part of February. There is evidence to sustain 
a finding that those assessments were paid to the clerk of 
the local camp about ten days before the death of assured, 
and that on March 7, 1907, before his death, the February 
assessment was also paid to the clerk. The Deceinber and 
January assessments were paid by a son of assured after 
the latter had been suspended for nonpayinent of the 
January assessment. Assured’s brother-in-law paid the 
February assessment by check. 

Defendant denies liability on the ground that assured, 
after he had been suspended, was never reinstated. This 
defense is based on the following propositions: Assured 
was presumed to know the laws of the association and the 
limitations they impose upon officers and members of the 
local camp. He had been suspended more than ten days 
when the January assessment was paid. Thereafter he 
could only be reinstated by paying all arrearages and com- 
plying with a by-law which required him to deliver to the 
clerk a signed statement that he was in good health. Such 
a certificate was never furnished. When the arrearages 
were paid defendant was afflicted with the malady which 
resulted in his death, and for that reason he could not be 
reinstated. The local officers had no authority to waive 
the health certificate or other requirements of the by-laws. 
The points of law involved in the position taken by de- 
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fendant are ably argued. It is contended that in accept- 
ing the payments, after assured had been delinquent more 
than ten days, the clerk of the local camp was the agent 
of assured. In addition to its constitution and by-laws 
defendant relies on the following language, which is 
copied from the clerk’s receipt: “If any part of the above 
amount is paid for the purpose of reinstating the sovereign 
so paying, it is receivcd upon the condition and agree- 
ment that I receive and hold the same in trust for him 
pending the necessary action upon his application for re- 
instatement, and that he has no claim upon the order until 
such application is accepted in accordance with the con- 
stitution and laws. If such application is not accepted, 
the above sum to be refunded.” 

The evidence tends to show these facts: Assured’s sus- 
pension and reinstatement were entered on the records of 
the local camp and reported to the sovereign camp. After- 
ward the latter received and audited the payments of the 
December and January assessments, and no effort was 
made to return them until] April, 1907. The delinquent 
payments were returned by defendant to the local clerk, 
but he did not tender them back to plaintiffs, and they 
were never refunded, though there is in the record an offer 
by defendant to return them. Nothing was said about the 
health certificate when the clerk collected the arrearages, 
and no request for it was ever made. Fraud on the part 
of assured is not shown. The clerk knew of assured’s 
illness, and had previously reported the fact to the local 
camp at a regular meeting. Before the February assess- 
ment was paid inquiry was made of the clerk as to 

‘assured’s standing, and he replied: “He owes one assess- 
ment and had better pay it.” 

Under these circumstances was the district court justi- 
fied in holding that the health certificate and forfeiture 
were waived? Defendant’s by-laws require members to 
pay each.assessment and all arrearages, in cases of sus- 
pension and reinstatement, to the clerk of the local camp, 
who is required to forward the funds to the sovereign 
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camp. Transactions essential to the reinstating of a mem- 
ber who has been suspended for nonpayment of assess- 
ments must be conducted with the clerk of the local camp. 
The by-laws provide: “Should a suspended member pay 
all arrearages and dues to the clerk of his camp within 
ten days from the date of his suspension, and if in good 
health and not addicted to the excessive use of intoxicants 
or narcotics, he shall be restored to membership and his 
beneficiary certificate again become valid. After the ex- 
piration of ten days and within three months from the 
date of suspension of a suspended member, to reinstate 
he must pay to the clerk of his camp all arrearages and 
dues and deliver to him a written statement and warranty 
siened by himself and witnessed that he is in good health, 
and not addicted to the excessive use of intoxicants or 
narcotics, us a condition precedent to reinstatement, and 
waiving all rights thereto, if such written statement and 
warranty be untrue.” The penalty imposed upon a clerk 
for reinstating a member whose health is at the time im- 
paired is suspenston from office and expulsion from the 
canp. It seems clear, therefore, that the clerk is the agent 
of defendant in receiving arrearages and in reinstating 
members. Pringle v. Modern Woodmen of America, T6 
Neb. 388; Sochner v. Grand Lodge, Order of Sons of Her- 
man, 74 Neb. 399. Under the facts disclosed the clerk did 
not divest himself of such agency by the form or terms 
of the receipt quoted. The effect of the clerk’s agency is 
stated in Pringle v. Modern Woodmen of America, 76 Neb. 
388, as follows: “In fodern Woodmen of America v. 
Colman, 68 Neb. 660, we held that a forfeiture incurred 
by the holder of a life insurance policy or contract is 
waived, if the coinpany, with knowledge of the facts, sub- 
sequently collects premiums, dues or assessments on 
account of the contract, and retains them, without objec- 
tion, until after the death of the insured; that it is the 
duty of the agent to make known to his principal all facts 
concerning the service in which he is engaged that come 
to his knowledge in the course of his employment, and this 
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duty he is, in a subsequent action between his principal 
and a third person, conclusively presumed to have per- 
formed. This is the foundation of the rule, necessary to 
public safety, that notice to an agent in the course of his 
employment is notice to his principal.” 

The agency of the clerk of one of defendant’s local camps 
was considered in Frame v. Sovereign Camp, W. O. W., 
67 Mo. App. 127. The report of the case shows that a 
member in arrears took sick Sunday, and died Wedues- 
day, following. A relative went to the clerk of the local 
camp Sunday, reported the sickness, paid the delinquent 
assessments, and obtained a certificate of reinstatement. 
The language of the court follows: “The result of our 
views on this branch of the case is this: That if the clerk 
of the local camp, with knowledge of the condition of the 
delinquent and suspended member, receives his dues and 
reinstates him in the fraternity, it is, in the absence of 
fraud or collusion, binding on the order; and that such 
order cannot after such action, if it turns out that tlie 
delinquent afterward dies of the sickness with which he 
was known to be afilicted when reinstated, repudiate the 
action of its constituted agent. The matter of accepting 
arrearages and reinstating members was intrusted to the 
clerk, and his action on such matter, when taken in good 
faith, binds his principal, as in other cases of principal 
and agent.” This is in harmony with the views expressei 
in Pringle v. Modern Woodmen of America, 76 Neb. 38s. 
Adherence to the principle announced in the case last cited 
requires the approval of the finding in favor of plaintiffs 
in the present case, 

At the close of the evidence both parties requested a 
peremptory instruction, and a verdict was directed in 
favor of plaintiffs. It follows that the action of the trial 
court in declining to submit issues of fact to the jury pre- 
sents no question to this court for review, though assailed 
as erroneous. Dorsey v. Wellman, 85 Neb. 262; Segear 
v. Westcott, 838 Neb. 515. 
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No error has been found in the record, and the judg- 
‘ ment is 

; AFFIRMED. 
Root, J., not sitting. 


EDWARD BUNGE V. STATE OF NEBRASKA. 
FIrep SEPTEMBER 26, 1910. No. 16,565. 


1. Names: IpEmM Sonans. “Adolph” and “Adolf” are idem sonans, 
when used in both forms as the Christian name of the complain- 
ing witness in an information for robbery and in the transcript 
of the proceedings of the examining magistrate. 


2. Robbery: TRANSCRIPT: CORRECTION or NAME. In a trial for rob- 
bery, an order permitting the exam.ning magistrate to correct 
the transcript of his proceedings by changing the spelling of 
the name of the complaining witness from “Adolph Hennig” to 
“Adolf Hennig” is not prejudicial to a defendant who has been 
familiar with the complainant’s identity from the beginning of 
the prosecution. 


3. : LARcENY FROM THE PERSON. Under an information charg- 
ing robbery, accused may be convicted of larceny from the per- 
son. 

4. : : INstTRuorions.- Where the trial court permits the 


jury to find defendant guilty of larceny from the person after 
instructing them that the charge of robbery is not sustained by 
the evidence, instructions on the law of robbery should not be 


given. 

5. INsTRUcTIONS. Under a charge of robbery, there is no error 
in the trial court’s failure to submit to the jury issues as to 
simple assault and petit larceny, where the evidence fails to 
show that either of those offenses was committed. 

6. Larceny from the Person: WITNESSES: CREDIBILITY: WEIGHT oF 


EvipeNceE. Where the proofs on behalf of the state are sufi- 
cient to support a verdict finding defendant guilty of larceny 
from the person, the credibility of the witnesses and the weight 
of their evidence are questions for the Jury. 


Error to the district court for Dixon county: ANSON 
A. WencH, JupGe, Affirmed: Sentence reduced, 


Dd NEBRASKA REPORTS. [ Vou. 87 


Bunge v. State, 


C. A. Kingsbury and Kingsbury & Hendrickson, for 
plaintiff in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 


Rosp, J. 


Under a charge of robbery alleged to have been com- 
nitted in Dixon county, July 6, 1909, Edward Bunge, de- 
fendant, was found guilty of stealing from the person of 
Adolf Hennig, without putting him in fear, property of 
the value of $8.10. The stolen property consisted of a 
pocketbook and $8 in money. The sentence imposed by 
the district court was a term of three years in the peni- 
tentiary. By petition in error defendant now presents for 
review the record of his conviction. 

The substance of the first assigniment, if correctly un- 
derstood, is that the trial court erred in permitting the 
exalining magistrate to correct the transcript of his pro- 
ceedings by changing the spelling of the name of the com- 
plaining witness from “Adolph Ifennig” to “Adolf 
Hennig.” The identity of the complaining witness was 
established by the proofs beyond any question. He 
accused defendant of the robbery in the presence of wit- 
nesses before they separated the morning the offense was 
committed. The preliminary examination shows that de- 
fendant knew who accused him of the robbery. The given 
or Christian names, Adolph and Adolf are idem sonans, 
and the change in the transcript was clearly immaterial. 
In any event the record shows conclusively that defendant 
was in nowise prejudiced by the correction. 

It is next argued that the trial court erred to the preju- 
dice of defendant in instructing the jury as follows: “The 
evidence in this case is insufficient to sustain a verdict 
finding the defendant guilty of forcibly and by violence 
or by putting in fear the said Adolf Hennig, and taking 
iny money or personal property from the said Adolf 
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Hennig, with the intention to rob or steal the same. But 
the court instructs you that, under the information in this 
case, you can find the defendant guilty of stealing the 
property described in said information from the person 
of said Adolf Hennig, without putting him in fear by 
threats or the use of force and violence, if you find from 
the evidence, beyond a reasonable doubt, that at the time 
and place stated in the information the defendant did take 
from the person of the said Adolf Hennig the property so 
described in the information, without putting the said 
Adolf Hennig in fear by threats or use of force and vio- 
lence, with the intent to steal, take and carry the same 
away, and without the consent of said Adolf Hennig.” 

In criticising this instruction defendant asserts it prac- 
tically directs the jury to find him guilty of larceny, and 
he argues it was the duty of the trial court to instruct 
them on the law of robbery, there having been no direction 
on that subject. The rulings of the trial court are not 
open to defendant’s criticism. The charge of robbery in- 
cluded the lesser offense of larceny from the person. 
Under an information charging robbery, accused may be 
convicted of stealing property from the person. Brown 
v. State, 33 Neb. 354, 34 Neb. 448. The instruction did 
not permit the jury to find defendant guilty of larceny 
from the person, unless they found from the evidence be- 
yond a reasonable doubt that he cominitted that offense. 
In directing the jury that the evidence was insufficient to 
sustain a conviction for robbery, the trial court ruled in 
favor of defendant, and the effect was to acquit him of the 
graver offense charged. Afterward it would have been 
improper to instruct the jury on the law of robbery. De- 
fendant also suggests that petit larceny and simple assault 
were included in the charge of robbery, and complains be- 
cause the trial court did not on its own motion submit 
those issues to the jury. Such a course was not war- 
ranted by the evidence. 

Another instruction assailed as erroneous reads as fol- 
lows: “If you find from the evidence, beyond a reasonable 
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doubt, that at the time and place stated in the informa- 
tion the defendant, either by himself or assisted by the 
said Ed Maughan, did take from the person of said Adolf 
Hennig, without putting him in fear by threats or use of 
force and violence, the property described in said infor- 
mation, or any part thereof, with intent to steal, take and 
carry the same away, and without the consent of said 
Adolf Hennig, and that the property so taken was of 
value, then you will find the defendant guilty of larceny 
from the person of said Adolf Hennig, without putting 
him in fear by threats or the use of force and violence.” 

When the offense was committed, Ed Maughan was 
present. He was also charged with the robbery, but de- 
fendant was separately tried. The complaining witness 
testified to having been assaulted by Maughan. Five other 
persons were present at the time, and in view of these 
facts it seems to be the contention of defendant that the 
instruction in some way authorized the jury to hold him 
accountable for the doings of others. “If a crime was 
committed,” says the brief, the giving of the instruction 
“narrows the evidence down to the defendant alone and 
takes from the jury any other consideration of the evi- 
dence.” The question for the determination of the jury 
was the guilt or innocence of defendant. They were not 
permitted to convict him unless the evidence of his own 
acts satisfied them beyond a reasonable doubt that he was 
guilty. If the crime was committed by some one else, and 
not by defendant, the instructions as a whole required a 
verdict of not guilty. The instruction is not challenged 
on any meritorious ground. 

A reversal is also sought on account of the insufficiency 
of the evidence to sustain the verdict, but a careful exam- 
ination of all the proofs has failed to disclose a reason for 
interfering with the conviction on this ground. Hennig, 
the complaining witness, was a German 27 years old. For 
four months prior to the cominission of the offense charged 
he lived at Concord, Dixon county, and during that time 
was there engaged with a partner in the livery business. 
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Before that, after coming from Germany, he had been a 
farmer in Thurston county 11 years. Some of the facts 
to which he testified positively are, in substance: In a 
spring wagon containing three seats he conveyed defend- 
ant, his companions and some gaming paraphernalia from 
Concord to German Hall, where a celebration or dance 
was in progress in the afternoon, subsequent to their 
arrival, and which was continued during the night follow- 
ing. He was unable to collect his livery bill until evening, 
and then only succeeded in doing so with the aid of a mar- 
shal. He finally received eight silver dollars, which he 
put into his pocketbook. Defendant kept him under sur- 
veillance during the night. Next morning, before day- 
light, the gambling devices were loaded into his wagon 
and he drove to Emerson in a rain with defendant, Ed 
Maughan and four other passengers. He occupied the 
right end of the front seat and shared the other end 
with one of the passengers. Defendant sat directly behind 
him in the middle seat with Ed Maughan and Pete Mor- 
tenson. The other passengers sat in the rear seat. Before 
reaching Emerson, Maughan climbed into the front seat 
beside Hennig and demanded $2 in change, saying he had 
previously given him a 5-dollar bill for the livery hire 
which amounted to $8 for the trip. Hennig denied the 
receipt of the 5-dollar bill, but through fear of violence 
offered Maughan his pocketbook containing $8. The offer 
was refused, and Hennig put the pocketbook in his over- 
coat pocket on his right side. Pretty soon he “felt some 
one in his pocket,” to use his own expression, and imme- 
diately missed his pocketbook. Turning around he saw 
- it between defendant’s legs, and said: “You stole my 
pocketbook.” Hurrying to a livery barn at Emerson, he 
told the manager in charge of it that defendant had robbed 
him, and promptly called for a marshal. In the mean- 
time defendant went alone to the rear of the barn. Later 
the empty pocketbook was found near the place thus 
visited by defendant, and it was positively identified at 
the trial as the one stolen when it contained $8. The proof 
39 
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of these facts, when considered with other circumstances 
which need not be related, is sufficient to sustain the ver- 
dict of guilty. Though the larceny was denied and much 
of the stute’s testimony contradicted by defendant, the 
credibility of the witnesses and the weight of the evidence 
were questions for the jury. All of the assignments have 
heen examined without finding an error prejudicial to 
defendant. 


BY THH Court. 


A careful consideration of the entire record leads to the 
conclusion that the sentence of three years is excessive 
and that a sentence of one year will meet the demands of 
justice. The sentence is therefore shortened to one year, 
and as thus reduced the judgment is 

AFFIRMED. 


JOHN WELSH, APPELLEE, V. SarPy COUNTY, APPELLANT. 
Firep SepTemsBer 26, 1910. No. 16,133. 


Judgment: ConcLusivenrss. “If to a petition or pleading in an action 
a gencral demurrer is interposed, and the pleading is determined 
defective for the want of a material allegation, and a judgment 
follows, and in a second suit the material averment which the 

- pleading in the first suit lacked is supplied, constituting the 
pleading sufficient as a statement of a cause of action, the judg- 
ment in the first case is not a bar to the second suit, though both 
were instituted to obtain the enforcement of the same right.” 
State v. Cornell, 62 Neb. 25. 


AppHaL from the district court for Sarpy county: 
Len §, Esre.un, Jupen. Affirmed. 


Ernest R. Ringo, for appellant. 
James T. Begley, contra. 


Fawcett, J. 


Plaintiff was appointed bailiff of the district court for 
Sarpy county, and discharged the duties of that office for 
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23 days. The statute fixes the compensation for such serv- 
ices at $2 aday. He filed a claim with the board of county 
commissioners for the amount due, but failed to make the 
oath required by section 38, ch. 28, Comp. St. 1909. The 
hoard disallowed the claim, whereupon plaintiff appealed 
to the district court. In that court the county attorney 
filed a demurrer containing two counts: First, that the 
court was without jurisdiction of the person of defendant, 
or the subject of the action; and, second, that the petition 
did not state facts sufficient to constitute a cause of action. 
The record then recites: “This cause now coming on to 
be heard upon the demurrer of defendant to the petition 
of plaintiff, in that said petition fails to state a cause of 
action; the court having heard the argument of counsel, 
and being fully advised in the premises, sustains said de- 
murrer; whereupon plaintiff dismisses this action without 
prejudice to the commencement of a new action.” There- 
upon plaintiff filed a second claim with the conimissioners, 
with the proper oath. The claim was rejected, and plain- 
tiff again appealed to the district court. On the second 
appeal defendant set up the former proceedings as a bar 
to plaintiff's action. There was a trial to the court with- 
out the intervention of a jury, and a finding and judgment 
in favor of plaintiff for the amount of his claim. Defend- 
ant appeals. ; 

The admissions of defendant in its answer and in the 
record upon the hearing are that the claim is in due form, 
that plaintiff was regularly appointed bailiff and served 
the number of days claimed, and that the amount de- 
manded is the amount allowed by law. We are utterly 
at a loss to understand why the county commissioners re- 
jected this claim. It is just as much the duty of county 
commissioners to pay honest claims as it is to refuse to 
pay dishonest demands; and where commissioners, in dis- 
regard of their plain duty, reject an honest claim, it is no 
part of the duty of the legal departinent of the county to 
resort to persistent legal proceedings in an attempt to aid 
the commissioners in the perpetration of the attempted 
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wrong. Viewed from any standpvint, the defense in this 
case is utterly without merit. Counsel for defendant re- 
lies upon Richardson County v. Hull, 24 Neb. 586; but 
that case is in uo manner in point. There the claim was 
filed with the county board and rejected. Claimant ap- 
pealed to the district court. In the course of proceedings 
in the district court the appeal was dismissed. He subse- 
quently commenced a second action in the district court, 
and we held that the dismissal of the appeal in the former 
action was a final disposition of the case. The effect of 
the dismissal of the appeal was to leave the judgment of 
the commissioners in full force and effect. The further 
point decided in that case was that the district court, upon 
the second hearing, was without jurisdiction for the reason 
that a claim must first be filed with the board, which was 
not done in that case. 

But it is needless to spend time discussing this case. 
The question has been decided, and correctly disposed of, 
adversely to defendant’s conteution, both in this court and 
in the supreme court of the United States. State v. Cor- 
nell, 52 Neb. 25; Gould v. Evansville & C. &. Co., 91 U.S. 
526. In the Cornell case we held: “If to a petition or 
pleading in an action a general demurrer is interposed, 
and the pleading is determined defective for the want of 
a material allegation, and a judgment follows, and in a 
second suit the material averment which the pleading in 
the first suit lacked is supplied, constituting the pleading 
sufficient as a statement of a cause of action, the judgment 
in the first case is not a bar to the second suit, though 
poth were instituted to obtain the enforcement of the 
same right.” Precisely to the same effect is the Gould 
case. 

There are other reasons which could be assigned in sup- 
port of the judgment of the district court, but we deem it 
unnecessary to refer to them. 

AFFIRMED. 
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ORVILLE R. LAMB ET AL., APPELLANTS, V. EDWIN A. FINCH 
ET AL., APPELLEES. 


Freep SEPTEMBER 26, 1910. No. 16,135. 


1. Venue: Action To RECOVER Money. In an action for the recovery 
otf money, when the defendant is a non-resident of the state, 
where it does not appear that there is property of, or debts owing 
to, the defendant in the county where such action is brought, 
such action cannot be instituted before the defendant enters the 
county. 


. In such a case the rule as to residents and non- 
residents ig the same. 


AppHaL from the district court for Perkins county: 
HANSON M. GRIMES, JUDGE. Affirmed. 


B. F. Hastings, for appellants. 
Wilcow & Hulligan, contra. 


Fawcett, J. 


On May 25, 1908, plaintiffs filed their petition and 
precipe for summons in the district court for Perkins 
county. On the same day summons was issued and deliv- 
ered to the sheriff for service. On May 28 the summons 
was served upon defendant Edwin A. Finch. Defendant 
appeared specially and objected to the jurisdiction of the 
court over the person of defendant for the reasons: (1). 
That defendant is a resident of the state of Colorado, and 
was not within Perkins county nor the state of Nebraska 
at the time that the petition was filed; (2) that he was 
not in the said county or state at the time the summons 
was issued. The objections are supported by uncontra- 
dicted affidavits which fully establish defendant’s conten- 
tion. The district court sustained the objections to juris- 
diction, and, plaintiffs electing to stand upon the service 
had, dismissed the action with costs. Plaintiffs appeal. 

Defendant relies upon Coffman v. Brandhoeffer, 33 
Neb. 279; Davis v. Ballard, 38 Neb. 830; Hoagland v, Wil- 
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cox, 42 Neb. 188, and /7anna v. Emerson, Talcott & Co., 
45 Neb. 708. Plaintiffs rely upon section 59 of the code 
and Adair County Bank v. Forrey, 74 Neb. 811. We are 
unable to find anything in the Forrey case that will aid 
plaintiffs in this. The question in that was whether in 
an action against two or more nonresident defendants, and 
service was properly obtained on one of them in one 
county, the summons could be sent to another county for 
service upon the others. We held that it could, and 
that “a nonresident of the state who may be found therein 
is as liable to service as a resident.” We think the con- 
verse of that is equally true, viz.: A nonresident of the 
state is not more liable to service than a resident, where 
the service is attempted to be made under that clause of 
section 59 of the code which provides that an action may 
be brought against a nonresident in any county in which 
there may be property of, or debts owing tu, said defend- 
ant, “or where said defendant may be found.” Section 
60, upon which defendant’s authorities are predicated, 
provides: “Every other action (than those enumerated in 
sections 51 to 59 inclusive) must be brought in the county 
in which’ the defendant, or some one of the defendants, 
resides, or may be summoned.” The difference between 
sections 59 and 60 is in phraseology merely, and not in 
substance. The meaning in each is that an action may 
be brought in any county where the defendant resides or 
may be found and summoned. So far as this provision 
for bringing an action is concerned, the legislature has 
not made any distinction between residents and non- 
residents, and we cannot make any. The fact that the 
legislature in section 59 has given other grounds for bring- 
ing an action against a nonresident cannot be held to have 
either enlarged or restricted the one under consideration. 
It follows that, this action having been brought and sum- 
mons issued before defendant eutered the state, the service 
was ineffectual to give the court jurisdiction of the person 
of defendant. The action was therefore properly dis- 
missed. See defendant’s citations supra. 


AFFIRMED, 
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IN RE ESTATE OF CATHERINE HANSEN, 


Mary JUEL BY AL., APPELLANTS, V. PETER HANSEN ET AL, 
APPELLEES, 


o 


Furep Sepremnrr 26, 1910. No. 16,117. 


1. Wills: Construcrion. If husband and wife join in an instrument 
in form of a joint will, which disposes only of property of which 
the husband is the sole owner, it will be sustained as the will 
of the husband. 


: Devise or Homestead: Presomptions. If from 
the language used by the testator it is doubtful whether he 
intended to devise his real estate in fee simple to his wife or 
only a life estate therein, the fact that the real estate is their 
homestead and the law would give her a life estate therein, and 
that the will contains no other provision changing the statutory 
disposition of his property, should be considered in determining 
the true meaning of the will in that respect. Im such case the 
presumption that the testator knew the statutory provision and 
intended to change or modify the disposition which the law would 
make will be indulged to aid in determining the intention of 


the testator. 


2. 


AppnhaL from the district court for Kearney county: 
Harry 8. DuNGANn, Jupen. Affirmed, 


M. D. King and J. L. McPhecly, for appellants. 
Lewis 0. Paulson, contra. 


SEDEWICEK, J. 


Christian Hansen and Catherine Hansen executed a 
written instrument ag their joint will. They were hus- 
band and wife, and Christian Hansen was then the owner 
of 80 acres of land in Kearney county, upon which they 
were living as their homestead. After the death of Mr. 
Hansen, Mrs. Hansen deeded the land to their son Martin, 
under which deed he claims to be sole owner of the land. 
After the death of Mrs. Hansen, other children of Mr, and 
Mrs. Hansen brought this action claiming an interest in 
the land as heirs of their father. The questions presented 
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are whether the instrument executed as a will by two per- 
sous jointly is valid for any purpose, and, if so, did it 
devise a fee title with power to sell and convey, or only 
a life estate? 

1. The substance of the instrument is as follows: 
“Whereas we, Christian Hansen and Catherine Hansen, 
husband and wife, of Kearney county, Nebraska, are ad- 
vancing in years and knowing the uncertainty of this 
mortal life, although we, at present, have fair health and 
sound mind and memory does hereby make and publish 
this our last will and testament (thanks be to God that 
we have some property in our declining years to bequeath) 
in manner and form following, that is to say: First. 
We, or either of us, give and bequeath all our separate or 
joint property both real and personal to the one of us that 
shall overlive and survive the other. Second. The sur- 
vivor is hereby appointed executor and administrator 
without bond of the entire estate of the deceased. Third. 
After both our death we severally request that our prop- 
erty be equally divided among our children, share and 
share alike, in case any of our children shall die in our 
lifetime, leaving issue and descendants, we direct that his 
or her share shall not lapse, but shall be passed to such 
descendants in equal proportions. In witness whereof we 
and each of us have hereunto subscribed our names in 
Minden, Kearney county, Neb., this the 30th day of 
November, 1894.” It was signed by both parties and 
attested in statutory form. 

In Walker v. Walker, 82 Am. Dec. 474 (14 Ohio St. 
157), which is cited by the plaintiffs, the court held: “An 
instrument by which a husband and wife jointly attempt 
to make a testamentary disposition of the property of 
both, to treat it as a joint fund, jointly devising the real 
property of the wife, and jointly giving legacies out of 
the personalty of both, cannot be admitted to probate as 
the will of either, or of both. Such an instrument is in 
its nature irrevocable, and contravenes the policy of the 
law.” Several authorities are cited by the court, some 
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agreeing with the conclusions therein reached, and others 
apparently holding a contrary doctrine. It appears from 
a note to this case in the American Decisions that the 
doctrine has been somewhat limited by the same court in 
Betts v. Harper, 39 Ohio St. 639. In those authorities 
which have found objection to the execution of joint wills 
the reason generally assigned appears to be that “it is of 
the essence of a will that it is revocable,” and that such 
a writing, being in the nature of a compact, if it should 
be held valid would interfere with the freedom of revok- 
ing and altering the will by the testator. This objection 
does not seem to the writer to be insurmountable, but it 
is not necessary to determine the general question dis- 
‘cussed in the Ohio decision now under consideration. The 
opinion in that case expressly distinguishes it from the 
case which we now have before us. In discussing the 
matter that court used the following language: “Nor is 
this the case of a will where A and B join in the execution 
of what is, in form, a joint will, but which only disposes 
of property of which A is the sole owner—as sliown by 
evidence aliunde the will. Such an instrument has been 
sustained as the several will of A; B, having nothing on 
which the will could operate, being held to be a mere cipher 
in the transaction: Rogers et al., appellants, 11 Mo. 303.” 
It is conceded in the case which we are considering that 
the land in question was the sole property of Christian 
Hansen, and that Mrs. Hansen had no property of her 
own at that time, and had no interest in the land in ques- 
tion except that she occupied it with her husband as their 
homestead. This will then, though joint in form, is in 
substance only the will of Christian Hansen, and as such 
was undoubtedly rightly probated as his will. 

2. Does the will give Mrs. Hansen the fee title in the 
land in question or only a life estate? Our statute pro- 
yides: “Every devise of land, in any will hereafter made, 
shall be construed to convey all the estate of the devisor 
therein, which he could lawfully devise, unless it shall 
clearly appear, by the will, that the devisor intended to 
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convey a less estate.” Comp. St. 1909, ch. 23, sec. 124. 
This provision appears to have been treated by some 
authorities as bearing upon the question herein discussed, 
although there is no question raised as to the estate that 
the will disposed of, it being considered by all parties that 
it disposes of the whole interest in the land, the question 
disputed being to whom the disposition was made, whether 
in fee to the wife or only a life estate to her and the re- 
mainder to the children. In Bills v. Bills, 80 Ia. 269, the 
first clause of the will was: “I give and bequeath to my 
wife, Irene Bills, all of my real and personal property 
situated in Jones county, Iowa, except as hereinafter 
specified,” and the fifth clause was: “All the real and 
personal property herein bequeathed to my wife, Irene 
Bills, remaining at her decease, I desire to be divided into 
five equal shares, to Daniel B. Bills and Abigail HE. 
Diviney, and remaining shares to my brothers’ two sons, 
Frank E. Bills and Frederick A. Bills, and Sanford H. 
Brownell. All of which said several legacies or sums of 
money I direct and order to be paid to said respective 
legatees within one year after my decease; and I hereby 
appoint as my executors of this, my last will and testa- 
ment, my wife, Irene Bills, and John Bender, of Joncs 
szounty, Iowa, hereby releasing them from giving bonds, 
and hereby revoking all former wills by me made,”—and 
it was held that “the wife takes a fee simple in the realty, 
and the absolute property in the personalty, the latter 
clause being merely precatory.” The language used in the 
will in that case was essentially the same as that used in 
the will under consideration, except the positive direction 
in the latter that the share of a deceased child shall go to 
his “issue and descendants,” and “shall be passed to such 
descendants in equal proportions.” In this particular the 
case is to be distinguished from the Iowa case, since in 
that case it is directed and ordered that the special 
legacies given to various persons by the second, third and 
fourth provisions of the will should be paid to them re- 
spectively within one year after the decease of the 
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testator, but there is no such provision as to the residue 
which he “desired” should be divided as specified in the 
iifth clause. 

We should have found difficulty in supporting the de- 
cision of the trial court if it were not for the fact that in 
no other way can we give any force or effect to the will 
whatever. The land in question was the homestead of the 
testator and his wife, and under the statute, in the ab- 
sence of any will, would have descended to the widow for 
life, and after her death to the children. We will not pre- 
sume that the testator intended by his will to dispose of 
the property precisely as the statute would have disposed 
of it in the absence of a will. Having in mind that there 

might be such change in existing conditions ag to make it 
' nevessary that his wife should dispose of the property, 
he left it with her to determine whether in the light of 
subsequent events the property should be equally divided 
among the children after her decease. The evidence in 
this case tends to show that he was wise in so doing. 

We think that upon the whole record in this case the 
true construction of the will is that it devised this prop- 
erty to Mrs. Hansen in fee simple, and the judgment of 
the district court is therefore 

AFFIRMED. 


IN RE ESTATE OF HEINRICH J. JURGENS. 
Firep Octoser 7, 1910. No. 16,140. 


Homestead: ASSIGNMENT TO Wmow: VALUE AND EXTENT. In assign- 
ing a homestead to the widow of an intestate, where the estate 
owes no debts, the value of their homestead as owned and occu- 
pied by them at the time of the death of the husband should be 
adopted in fixing the extent thereof; and its enhanced value 
created by the industry and economy of the applicant should 
not be considered. 


AppHAL from the district court for Franklin county: 
Harry 8. DunGanN, JUDGE. Affirmed, 
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G. W. Prather, for appellant. 
F, L. Carrico and Hague & Anderbery, contra. 


BARNES, J. 


This was an application by Anna C. Jurgens, widow 
of Heinrich J. Jurgens, to assign to her a homestead out 
of the lands of her deceased husband. The county court 
denied her application, and on appeal to the district court 
for Franklin county there was a finding that at the time 
of the death of said Heinrich J. Jurgens the said above 
described real estate did not exceed in value the sum of 
$2,000 above the liens and incumbrances thereon, and the 
following judgment was rendered: “It is therefore 
ordered, adjudged and decreed that said above described 
real estate, to wit, the northeast quarter of section 10, 
township 14, range 16 west of the sixth P. M. in Franklin 
county, Nebraska, be and the same is hereby assigned to 
the said Anna C. Jurgens for and during the term of her 
natural life, and that the minor heirs, to wit, George 
Jurgens, Jurgen Jurgens, Rezena Jurgens, Ona Jurgens 
and Anna Jurgens share with her in the rents, issues and 
profits of said homestead during their minority. To 
which findings, decree and judgment the guardian ad 
litem excepts.” From that order the guardian ad litem 
has appealed to this court. 

It appears that in the month of October, 1899, Heinrich 
J, Jurgens purchased and took possession of the east half 
of section 10, township 14 north, of range 16 west of the 
sixth P. M. in Franklin county, Nebraska, under a con- 
tract for a warranty deed, the purchase price being $8,000, 
$2,000 of which was paid at that time; that the petitioner 
and her husband selected the north half of the said tract, 
the same being the land now in question, as their home ~ 
stead, and resided thereon until her husband’s death, 
which occurred on the 28th day of June, 1901; that at that 
time the remainder of the unpaid purchase price of the 


Vou. 87] SEPTEMBER TERM, 1910. 573 


In re Bstate of Jurgens. 


half section amounted to about $6,500; that the petitioner, 
together with her minor children, have resided on the 
northeast quarter of said section 10 as their homestead 
continuously until the present time; that they have culti-_ 
vated and improved the land, and by their industry and 
economy have paid the remainder of the purchase price, 
together with other debts owing by the deceased at the 
time of his death, amounting to about $700; that on the 
10th day of September, 1908, the widow filed her petition 
in the county court for the assignment of the said north- 
east quarter of said section as her homestead; a guardian 
wd litem was appointed for the minor heirs, and upon a 
hearing before the county judge her petition was denied, 
and she thereupon prosecuted an. appeal to the district 
court where a trial resulted in the order and judgment 
above quoted. 

It is now contended by the guardian ad litem that the 
district court erred in holding that, in .assigning the 
petitioner’s homestead, its value and extent should be de- 
termined as of the date of the death of her husband, and 
this is the main question presented for our determination. 
3y the terms of section 17 of the homestead act (laws 
1879, p. 57, Comp. St. 1909, ch. 36) the land in question 
in this case descended in fee on the. death of the intestate 
to his children, subject to the life estate of the widow. 
In construing the provisions of the homestead law it was 
said in In.re Hudsall, 82 Neb. 587: “The title to the lots 
in question was in Henry B. Hadsall at the time of his 
decease. It was his homestead. On his death a life estate 
therein vested in his widow, the applicant herein, and the 
fee vested in his heirs subject to the widow’s life estate. 
This homestead was not an asset of the decedent’s estate 
or subject to administration, and we are unanimous in 
the opinion that all claims against the estate of whatever 
kind or nature must be paid out of the assets belonging 
to the estate.” It seems clear, therefore, that the home- 
stead which vests at the death of an intestate in the sur- 
vivor for life is the identical homestead in quantity and 
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value defined in section 1 of the act of 1879, and the 
statute recognizes none other. 

It is claimed, however, that the applicant having by 
her industry and economy paid the remainder of the pur- 
chase price of the half section of land of which her hus- 
band died seized, together with the other debts owing 
by his estate, and having placed valuable improvements 
on that portion of it occupied as a homestead, thereby — 
materially increasing its value, she is not entitled to have 
the whole homestead of 160 acres assigned to her, and that 
she is only entitled to so much of it as is now at this time 
worth $2,000. We do not think this view should be 
adopted. The law is well settled that, if a creditor of the 
deceased debtor claims that the homestead exceeds .in 
value the statutory amount, its worth at the time of the 
decedent’s death will govern. 21 Cyc. 576; Parisot v. 
Tucker, Adm’r, 65 Miss. 439, 4 So. 118; McLane vt. 
Paschal, T4 Tex. 20, 11 8. W. 887. We are of opinion that 
the same rule should govern in the matter of the assign- 
ment of a homestead when petitioned for by the widow of 
an intestate. 

It is further contended that the court erred in refusing 
to receive evidence of the amount and value of the in- 
‘provements placed upon the land by the petitioner, but in 
view of the rule above announced such evidence was 
clearly immaterial, and the court did not err in exclud- 
ing it. 

For the foregoing reasons, the judgment of the district 
court is 


AFFIRMED. 


J. M. LEmpy, APPELLANT, Vv. STorzZ Brewing COMPANY, 
APPELLEE. 
Frirep OcToper 7, 1910. No. 16,635. 
1. Intoxicating Liquors: APPEAL: NOTICE: ‘TRANSCRIPT: JUBISDIC. 


TION. In an appeal by remonstrators from the decision of a 
licensing board granting a liquor license, jurisdiction is con- 
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ferred upon the district court by giving notice of the intention 
to appeal and filing a transcript of the proceedings had upon the 
hearing before the board immediately or as soon as the tran- 
script can, by the exercise of reasonable diligence, be obtained. 


DisMissaL oF APPEAL. The protestant failed to give notice 
of his intention to appeal, and delayed the filing of his transcript 
in the district court for 14 days after he had obtained the same, 
without any reasonable excuse for such delay. Held, That the 
district court did not err in dismissing the attempted appeal. 


APrEAL from the district court for Douglas county: 
ALEXANDER ©, Troup, JupGE. Affirmed. 


L. D. Holmes, Elmer I. Thomas and W. R. Patrick, 
for appellant. 


John P. Breen, contra, 


BARNES, J. 


The Storz Brewing Company applied to the board of 
fire and police commissioners of the city of Omaha for a 
wholesaler’s license to enable it to sell the product of its 
brewery. One J. M. Leidy filed a protest to the granting 
of the license, a hearing was had thereon, and on the 4th 
day of January, 1910, the protest was overruled and the 
license was granted. The protestant excepted, and caused 
the following order to be entered of record: “The 
protestant, J. M. Leidy, excepts to the ruling and order of 
the board, and requests that the record be made up in 
this case, and that said record be furnished to him, as 
required by law; but protestant does not at this time give 
notice of appeal to the district court, but reserves the 
right to give such notice hereafter.” No notice of appeal 
was ever given, but on the 24th day of January a tran- 
script of the proceedings of the board was filed in the 
district court for Douglas county. Meanwhile the appli- 
cant presented to the proper authorities a good and suf- 
ficient bond; paid to the city treasurer the sum of $1,000, 
amount required for a license, and the same’ was duly 
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issued to him within a few days thereafter. On the 9th 
day of February the district court dismissed the appeal 
heeause the same was not taken in time, and frum that 
order the protestant lus prosecuted this appeal. 

It is contended by appellant that his appeal was prose- 
cuted in time, and that his delay in not filing his tran- 
script in the district court until the 24th day of January, 
1910, was not caused by any negligence on his part, but 
was due to the negligence of the officers to furnish him a 
proper transcript. The undisputed facts disclose, how- 
ever, that the transcript of the proceedings was delivered 
to the appellant on the 10th day of January, and that he 
failed and neglected to present the sane to the mayor for 
his signature until the 24th day of that month, and after 
obtaining such signature filed the same. There is no show- 
ing that any of the officers failed to properly and speedily 
perform their duties in preparing and furnishing the 
transcript, and no reasonable excuse is shown on the part 
of the appellant for his delay in filing it as soon as it was 
received by him. In Lydick v. Korucr, 18 Neb. 10, a sim- 
ilar question was before the court, and Judge MAXWELL in 
writing the opinion said: ‘This being the case, an appeal 
from the decision of a city eouncil overruling a remon- 
strance against issuing a license to sell liquor must be 
taken immediately after the order is made. That is, as 
soon as the transcript can with reasonable diligence be 
prepared it must be filed in the district court and the case 
docketed. No undertaking is given to stay the procecd- 
ings, and the city council and the party applying for 
license have a right to know that an appeal has been taken. 
The testimony taken before the city council must be re- 
duced to writing, and should be certified by the presiding 
officer as all the testimony taken, as the statute seems to 
require the judge of the district court to decide the case 
upon such evidence alone. In this case the transcript was 
not filed in the district court and the appeal docketed until 
60 days after the order appealed from was made. This 
gave the district court no jurisdiction, and the license 
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having been issued after a reasonable time had elapsed 
fromm the time the order appealed froin was made, and be- 
fore any appeal was taken, was a valid license, and the 
mere notice of an intention to appeal without actually 
taking an appeal did not affect its validity.” 

In the case at bar it is true that 60 days had not elapsed 
hefore the filing of the transcript in the district court; 
hut it was held in State v. Trustees of Village of Elwood, 
37 Neb. 478, that “an appeal by a remonstrant from an 
order of a village board under the provisions of section 
4, ch. 50, Comp. St. 1893, in order to have the effect of a 
stay and prevent the issuing of license to the applicant, 
must be taken immediately and perfected as soon as a 
transcript can with reasonable diligence be procured and . 
filed in the district court.” In that case an unexplained 
delay of ten days in filing the transcript was declared to be 
an unreasonable delay. 

Again, it appears in the case at bar that appellant never 
gave apy notice of appeal either to the board or to the 
appellant, and it has been held by an unbroken line of 
authorities that in order to effect an appeal in such a case 
notice of appeal must be given. In State v. Board of Fire 
& Police Commissioners, 76 Neb. 741, it was said: “An 
appeal from the decision of the board in granting a liquor 
license is taken by giving notice of the intended appeal, 
and procuring a transcript of the record of the proceed- 
ings before the board, and filing the same in the appellate 
court.” In Clark v. Foltyn, 82 Neb. 610, it was held: 
“In an appeal by remonstrators from the decision of a 
licensing board granting a liquor license, jurisdiction is 
conferred upon the district court by giving notice of the 
intended appeal, and filing within a reasonable time in 
said court a transeript of the proceedings had upon the 
hearing before the licensing board.” In State v. Bons- 
field, 24 Neb. 517, it was said: “Where an application is 
made to the city council for a license to sell intoxicating 
liquors, to the issuance of which a remonstrance is filed, 
and upon a hearing a license is ordered to issue, it is the 

40 
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duty of the council, upon notice of appeal being given, to 
withhold the liecnse until the expiration of a sufficient’ 
time within which an appeal may be taken to the district 
court by the vemonstranis.” In fact, whenever this court 
las spoken on the question it has made it plain that, in 
order to effect an appeal from the decision of the licensing 
board, the remonstrators or protestants must immediately 
give notice of their intention to appeal, and without any 
unnecessary delay file a transcript of the proceedings In 
the district court, 

It appecring m this case that no notice of appeal was 
given, and that there was an unreasonable, unnecessary 
aud unexplained delay in filing the transcript in the dis- 
trict court for Douglas county, we are of opinion that the 
appeal was properly disuissed, and the judgment of the 
district court is, therefore, 

AFFIRMED. 


JOHN O. ANDERSON, APPELLEE, V. IRA P. GRISWOLD, 
APPELLANT. 


Firep Octoner 7, 1910. No. 16,604. 


Appeal: DiLiceNceE: DismissaLt. Where an appellant fails to exercise 
due diligence in the prcsecution of an appeal to this court, with- 
out reasonable excuse, his appeal will be dismissed on motion. 


APPHAL from the district court for Dawson county: 
Bruxo O. Hosterven, JUDGE. Appeal dismissed. 


George C. Gillan und John H. Linderman, for appellant. 
HH. D. Rhea and fF, A. Cook, contra. 


LETTON, J. 

This is a motion to dismiss the appeal. The grounds 
of the motion ave: Thet the appenl was not taken within 
six months; that the pleadings upon which the case was 
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tried in the district court are not made a part of the tran- 
script; that no precipe has been filed in this court as re- 
quired by rule 13 of this court; that no notice of appeal 
has been issued and served, and that no briefs have been 
served and filed in the case. Section 592 of the code pro- 
vides: “No proceedings for reversing, vacating, or modi- 
fying judgments or final orders shall be commenced unless 
within six calendar months after the rendition of the judg- 
ment or making of the final order complained of.” Sec- 
tion 675 of the code, in addition to the requirement that 
a transcript shall be filed in the supreme court within six 
months from the rendition of the judgment or the over- 
ruling of a motion for a new trial in the case, contains 
the further provision that “the filing of such transcript 
shall confer jurisdiction in such a case upon the supreme 
court.” In Bickel v. Dutcher, 35 Neb. 761, it is held: 
‘The time within which an appeal may be taken from a 
decree of the district court does not begin to run until 
such decree has been entered of record, so that it is within 
the power of the appellant to comply with the statute 
regulating appeals, by filing in this court a certified tran- 
script of the proceedings of the district court.” This rule 
is followed in Ward v. Urmson, 40 Neb. 695; Norfolk 
Ntate Bank v. Murphy, 40 Neb. 735; Morrison v. Gosnell, 
76 Neb. 539. 

The transcript before us discloses that the final judg- 
ment was not recorded in the journal of the district court 
until the 29th day of September, 1909. The transcript 
being filed in this court on March 29, 1910, was, under 
the rwe which excludes the first day and counts the last, 
filed on the last day upon which an appeal might be per- 
fected. The court thereby acquired jurisdiction of the 
appeal. 

The next question presented is whether -the appeal 
should be dismissed for want of.prosecution. Section 675D 
of the code provides: “It shall be sufficient notice of such 
appeal to file in the office of the clerk of the district court 
in which such judgment, decree or final order was ren- 
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dered, within 90 days after the rendition thereof, a notice 
of intention to prosecute such appeal, signed by the ap- 
pellant or appellants or his or their attorney of record, 
vut if such notice is not given, the supreme court may 
provide by rule for notice after the appeal is lodged in - 
that court.” No notice of such intention was filed in the 

district court. Section 675c of the code provides: “The 
supreme court shall by general rule provide for the filing 
of briefs in all causes appealed to said court.” Pursuant 
to these sections of the statute, this court adopted rules 
governing the time of filing briefs, and the giving of notice 
of appeal. These rules until changed by this tribunal have 
the force of law. Rule 9, so far as applicable, is as fol- 
lows: “At the time of docketing each civil case the clerk 
of this court shall estimate the probable date on which 
the same will be reached for hearing, and thereupon fix 
and enter on the appearance docket the time, to be known 
as ‘Rule Day,’ within which the plaintiff, appellant or 
relator shall serve his brief of points, which shall be sep- 
arately stated and numbered, together with his citations 
in support thereof, on the opposite party or his attorney 
of record, which rule day shall be not less than 90 days 
before the date of hearing so estimated by the clerk.” 
Rule 18 provides: “The party or parties appealing shall 
file with the transcript a precipe, which shall state the 
court from which the appeal is taken, the date of the judg- 
ment appealed from, the names of all parties and their 
relations to the case as they appeared in the court below. 
The precipe shall also specify the party or parties appeal- 
ing, and designate all others made parties to the appeal 
as appellees.” Rule 14 provides: “Upon the filing of said 
transcript and precipe, where no notice of appeal has been 
filed in the district court within 90 days after the rendi- 
tion of the judgment or decree, the clerk shall issue a 
notice of appeal, which shall designate as appellants the 
names of the parties joining in the appeal, and as appellees 
the names of all other parties. It shall also designate the 
court from which the appeal is taken, the date of judgment 
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appealed from, and separately state the names of the 
parties plaintiff and the parties defendant, respectively, in 
the district court. The notice shall be returnable within 
30 days after it is issued, and shall be served upon the ap- 
pellees named therein or their attorney or attorneys of rec- 
ord in the district court. The service shall be made by the 
sheriff of the county in which the parties or attorneys may 
be found, and as provided by law for the service of sum- 
mons in civil actions in the district court. The issuing 
and service of the notice may be waived by writing, signed 
by the parties to be served, but neither such waiver nor 
the filing of notice of appeal in the district court will dis- 
pense with the filing of the precipe.” 

The rule day fixed for the filing of briefs in this case 
was July 29, 1910. No precipe was filed with the tran- 
script as required by rule 13, nor up to the time of the 
filing of this motion, and no briefs have been served and 
filed by the appellant. The failure to serve notice of ap- 
peal does not affect the jurisdiction of the court. Shold 
v. Van Treek, 82 Neh, 99. This court, however, has the 
same power and duty with respect to regulating practice 
and proceedings before it that are possessed by courts 
generally. This includes the power to dismiss a case for 
want of prosecution if no good and sufficient cause is 
shown for the delay; otherwise, a malicious or spiteful 
litigant or a careless attorney might delay the trial of 
an appeal in such a manner as to harass and wear out his 
opponent. The necessary delay caused by appeal is vex- 
atious enough at best, and to allow the prolongation of a 
controversy at the will and by the procrastination of a 
litigant would be a gross injustice. This power extends 
to the length of dismissing an appeal for want of com- 
pliance with the rules of court governing the giving of 
notice of appeal and the filing of briefs. 

In Nebraska Hardware Co. v. Humphrey Hardware Co., 
81 Neb. 693, it appeared that the cross-appellant did not 
file any cross-assigninent of errors or any brief until more 
than 13 months after the judgment was entered in the dis- 
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trict court, and more than 8 inonths after the transcript 
was filed in this court. Rule 35 of this court provided: 
“Such brief must be filed within 30 days after service of 
notice of appeal upon them, or within the same time after 
having waived such service, or within the time limited by 
statute for appealing.” The court said: “The ty pewrit- 
ten or printed brief, which shall coutain only the errors 
complained of, was not filed within 380 days after the serv- 
ice of notice of appeal upon Mis. Wnuaplrey and the 
Wheelers, nor within the time limited by statute for ap- 
pealing. The failure of Mrs. Humphrey and the Wheelers 
to comply with the provisious of the statute and the rules 
of the court deprives them of the right to now perfect their 
cross-appeal, and the motion to reinstate the cross-appeal 
should be overruled.” See, also, Cuthers v. Glissman, 80 
Neb. 384. 

We are not unaware of the fact that notice of an appeal 
is not always necessary to coustitute due process, and that 
a statute may provide that litigants must take notice, but 
in this state both the statute and rules previde for such 
notice, and it is a wise provision. .An affidavit has been 
filed that the appellee’s attorucy had actual notice of the 
filing of the transcript in this court. This we deem in- 
sufficient as an excuse for lack of diligence. We are the 
more inclined to apply a strict rule in the circumstances 
of this case. At the trial a jury was waived, and the cause 
tried to the court, which rendered judgment on the facts. 
No bill of exceptions hag been filed in the case. The ap- 
pellant delayed the filing of the transeript until the last 
day of the six months allowed therefor. Nearly six 
months thereafter have elapsed, and he has still taken no 
steps to further his appeal. To judge by appeariuces his 
appeal was only taken for delay. We cannot countenance 
such laches. : 

The motion, therefore, is sustained, and the appeal 


DISMISSED. 
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JOHN Q. YEISER, APPELLEE, V. FRANK A. BROADWELL ET AL., 
APPELLANTS. 


Fivep Octoser 7, 1910. No. 16,655. 


Insolvent Debtor: Right To EmpiLoy ArrokNey. “An insolvent debtor 
has the right to employ attorneys to defend his estate and him- 
self, and to transfer his property in payment of such contem- 
plated services, provided it is done in good faith and the property 
transferred does not exceed a reasonable fee for the service which 
might be reasonably anticipated.” Farmers ¢ Merchants Nat. 
Bank v. Mosher, 63 Neb. 130. 


APPEAL from the district court for Douglas county: 
HowarbD KENNEDY, JUDGE. Affirmed. 


Byron G. Burbank, Lysle I. Abbot and John T. 
Cathers, for appellants. 


Sullivan & Rait and John O. Yeiser, contra. 


LETron, J. 


This is the second appearance of this case in this court. 
The facts are stated in the former opinion, Yeiser v. 
Broadwell, 80 Neb. 718. On the former appeal the judg- 
ment of the district court was reversed on account of the 
denial of a jury trial. After being remanded the case was 
submitted to a jury, which returned a general verdict for 
the plaintiff, and also made special findings as follows: 
“Question 1. What are the services shown by the evidence 
to have been rendered the Lintons by plaintiff John 0. 
Yeiser reasonably worth over and above the cash pay- 
ments shown by the evidence to have been made by the 
Lintons to plaintiff? Answer to question 1. Four thou- 
sand dollars. Question 2. Was the assignment by the 
Lintons to plaintiff John ©. Yeiser made in order to 
hinder, delay, cheat or defraud the creditors or some cred- 
itor of the said Lintons? Answer to question 2. No.” 
Judgment was rendered upon the verdict, from which the 
plaintiff has appealed. 
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The controversy in this case is over the right to a fund 
in the hands of the defendant Broadwell, clerk of the dis- 
trict court, arising from rents of property of the Lintons. 
Yeiser claims the right to the fund by virtue of an oral 
agreement made in May, 1902, whereby it was agreed that 
he was employed as attorney to attend to litigation in 
Nebraska concerning the property of the Lintons, and 
that the rents and revenue from their real estate should 
be his and be applied by him in part payment for his serv- 
ices; and by virtue of a written teleeraphic order to W. 
K. Potter, receiver of the Omaha Loan and Trust Com- 
pany, who had theretofore been collecting these rents, as 
follows: “Pay John O. Yeiser any money in your hands 
due the undersigned ;” and by virtue of later written in- 
struments, one dated April 20, 1903, directing Broadwell 
to pay the plaintiff any funds in his hands belonging to 
the Lintons; and by certain later written assignments and 
orders, dated in 1904, whereby all the right, title, and 
interest of the Lintons in and to any rents due or to be- 
come due belonging to them were assigned by the Lintous 
to Mr. Yeiser. The interveners Cathers and Paxton claim 
the fund by virtue of certain garnishment proceedings 
instituted on March 28, 1905, whereby it was sought to 
apply the fund upon a judgment against the Lintons. 
The issues of fact invelved were as to the value of Yeiscr’s 
services, and whether the oral agreement and the subse- 
quent assignments and orders by which the money derived 
from rents was assigned to Yeiser were fraudulent in 
their nature and void as against creditors. 

The evidence establishes that at the time of the alleged 
oral agreement the Lintons were engayed in extensive and 
important litigation involving large amounts of money 
and property, and that Yeiser was the only attorney em- 
ployed by them. The verdict and special findings of the 
jury have conclusively settled that Yeiser rendered serv- 
ices exceeding in value the amount of the fund, and that 
the assignment was made to him in good faith before the 
garnishment proceedings were begun. 
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_ The remaining questions are as to whether the court 
erred in its statement and application of the law. The 
appellants strenuously contend that the parol contract 
made in May, 1902, whereby Yeiser was to act as attorney 
and to apply the rents of the real estate in payment for 
his fees, was void, being violative of several provisions of 
the statute of frauds. We find it unnecessary to consider 
this question, since Mr. Yeiser’s right to the rents does 
not rest entirely upon the oral contract. Even if we 
should agree with the appellants’ view that the court erred 
in the admission of the parol agreement as to the rents, 
still the error could in nowise prejudice them because the 
evidence clearly shows ample consideration for the sub- 
sequent written assignments, which were made long be- 
fore the garnishment. 

Appellants’ next contention is that the court erred in 
submitting a special finding as to the value of Mr. Yeiser’s 
services, and in this connection they complain that the 
court erred in refusing to give instructions Nos. 5, 6 and 
7 asked by them. These instructions were to the effect 
that the alleged parol contract made in May, 1902, was 
null and void, that under the pleadings and evidence the 
plaintiff cannot recover, and that transfers of property 
by an insolvent client to his attorney are presumptively 
fraudulent, 

Appellants argue as to the first point: That there had 
been no settlement between Yeiser and the Lintons; that 
the question of the amount due could not be litigated in 
this action, and it was error to submit it; but they over- 
look the fact that the first and second instructions re- 
quested by them sought to leave to the jury the question 
as to the reasonable value of Yeiser’s services, and whether 
they were a full and fair consideration for the assign- 
ments. This we think was a proper and necessary inquiry 
under the issues, and was properly subinitted. 

Considering the next contentions, the district court in- 
structed the jury in substance that the burden of proof 
was upon the plaintiff to establish that he gave an ade- 
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quate consideration for the assignment, and that t.« bur- 
den of proof was upon the appellants to establish that the 
assigominent was made in fraud of the ereditors of the 
Lintous; that if they found from the evidence that Yeiser’s 
services were worth over and above the money paid to him 
direct as much or more than the amount of the fund, and 
that ithe assignment was net made in order to hinder, 
delay, or defraud creditors, then the plaintiff might re- 
cover; but that tf the plaii!iff had failed to establish that 
his services were worth the amount of the fund, or if they 
found that the assigninent was made in order to hinder, 
delay, or defraud the creditors of the Lintons, then they 
should find for the interveners. The jury were also in- 
structed that the Lintons were insolvent at the time of the 
assignment, and that trausfers of property to an attorney 
by an insolvent client are to be subjected to close scrutiny, 
and if the alleged consideration is disproportionate to the 
services rendered, or if the attorney’s charges are exorbi- 
tant, such transfers will be set aside; but that fraud is 
not presuined from the mere fact that an insolvent debtor 
assigns property or pays money to his attorney for sery- 
ices rendered or to be rendered in the future. 

The relations existing between an insolvent client and 
his attorney, and the respective rights of client, attorney, 
and creditur have been fully considered by this court in 
Farmers & Merchants Nat. Bank v, Mosher, 63 Neb. 130, 
68 Neb. 713. The same contention was then made as to 
the transaction being presumptively fraudulent. In the 
first opinion the court say on this point: “The proof is 
clear that the services performed under the employment 
were fairly and-reagonably worth the amount paid Mosher. 
The plaintiff practically concedes that fraudulent intent 
did not exist in this transaction, as a matter of fact, but 
contends that this transfer is one which the law makes 
fraudulent. A very able and exhaustive brief has been 
filed by plaintiff in support of this contention, but, viewed 
in the light of our statutory enactments and the decisions 
of our own court, we think the position untenable”’—and 
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held that the question of fraud in such a transaction is 
one of fact, and not of law, citing section 20, ch. 32, Comp. 
St. 1899. In the syllabusit is said: “An insolvent debtor 
has the right to employ attorneys to defend his estate and 
himself, and to transfer his property in payment of such 
contenrplated services, provided it is done in good faith 
and the property transferred does not exceed a reasonable 
fee for the service which might be reasonably anticipated ” 
In the second opinion it is held that a creditor seeking to 
attack such a transfer should do so before services to the 
full value of the property are rendered. In the light of 
these rules, we are of opinion that the refusal of the in- 
structions complained of was entirely proper, and that 
the law was properly laid down in the instructions given 
by the court. 

Finally, the appellants strongly urge that the judgment 
must be reversed on account of the fourth instruction 
given by the court. This instruction is as follows: “You 
are instructed that, if you find that the consideration 
given by the plaintiff to the Lintons for the assignment 
to him of the fund in question was not equal in value to 
the amount of said fund, that fact would not of itself 
render the assigninent fraudulent.” It is said this is con- 
trary to the rule in Siitz v. Bruce, 16 Neb. 463, and 
Henney Buggy Co, v. Ashenfelter, 60 Neb. 1. We have 
no desire to change the rule annonneed in those cases, but 
since the jury found that the value of Yeiser’s services 
was $4,000; that the transaction was not entered into for 
the purpose or with the fraudulent intent of defeating the 
creditors of the Lintons; and since the fund is less than 
$2,000, this instruction, even if erroneous, cold not 
prejudice the appellants. Moreover, we think this instruc- 
tion, when considered in connection with the other in- 
structions, correctly states the law as applicable to the 
facts in this case. Before Yeiser’s employment hy the 
Lintons, Cathers had been their attorney. He sought to 
reach their property for the purpose of paying their-in- 
debtedness to him. Long before he had acquired any valid 
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lien upon this fund, Yeiser accepted einployment as their 
attorney, and rendered continuing services as such, which 
at the time of the garnishment exceeded in value the 
amount of the fund. The rents were transferred to him 
in payment of such services, and were not disproportion- 
ate to the value of the contemplated service. 

The circumstances of the case are somewhat peculiar, 
but the findings of the jury settle the facts, and we find 
no error in the record. The judgment of the district court 
is, therefore, 


AFFIRMED. 
Fawcett, J., not sitting. 


VicroR LITTLE BT AL. V. STaATH OF NEBRASKA, 
Fuxep OctTosrEr 7, 1910. No. 16,254. 


Burglary: Evimence: ApMissions. If, in a prosecution in the dis- 
trict court of boys under the age of 18 years for the crime of 
burglary, it appears without dispute that they entered a plea of 
guilty during their preliminary hearing upon the advice of an 
officer, who had them in charge, that it would be to their ad- 
vantage to do so, it is prejudicial error to receive in evidence. 
over the defendants’ objections, proof of the contents of the 
complaint filed in the lower court and of their plea thereto. 


Error to the district court for Dawes county: JAMES 
J.. HARRINGTON, JubuB. fteversed, 


A. M. Morrissey, for plaintiffs in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra, 


Root, J. 


In the district court for Dawes county the plaintiffs 
in error, who will be hereinafter referred to as the de- 
fendants, were found guilty of the crime of burglary, and, 
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from the sentence imposed, have prosecuted error proceed- 
ings to this court. 

The evidence ig uncontradicted that, at the time of the 
transaction referred to, but one of the defendants was 17 
years of age and the other defendants were about 15 years 
of age; that the defendants were beating their way west 
on the railway, and after a day in Chadron slept in a box 
car in the railway yards; that three boys, not implicated 
in the transaction herein referred to, preceded the defend- 
ants, inspected and passed by the refrigerator car alleged 
to have been burglarized, and noticed that the doors 
thereof were ajar; that four of the five defendants subse- 
quently entered the refrigerator car, broke open a box 
therein, and took therefrom five pairs of boots. The boys 
discarded their shoes, put on the boots, and later’ gave to 
young Storms, who did not enter the car, a pair of boots 
which he substituted for his shoes. Three of the four de- 
fendanis who entered the refrigerator car testified posi- 
tively that the doors of the car were open when they ap- 
proached it. One of the defendants did not testify. Two 
of the boys who weve not implicated in the theft of the 
boots also positively testified that the doors of the car 
were partially open before the other boys made their entry 
therein. A police officer told the defendants, while they 
were in his custody, that he did not want them to go to the 
penitentiary, but he believed that if they would go before 
the judge, plead guilty, and tell him all of the facts, they 
would get a short sentence in the industrial school. Dur- 
ing the afternoon of that day the defendants were ar- 
raigned in the county court upon a charge of burglariously 
entering a railway car with the intent to steal goods of 
the value of $20. The judge was under the impression 
that he had authority to commit the defendants to the 
industrial school. The county judge testified, in sub- 
stance, that he informed the defendants that, if they were 
guilty and over 18 years of age, they would be sent to the 
penitentiary, but, if under that age, would be committed 
to the industrial school; that they were entitled to counsel 
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and a trial if they so desired. The defendants thereupon 
entered a plea of guilty, and the county judge first entered 
a judgment of conviction, but subsequently made an order 
binding them over to the district court. During the trial 
in the district court an employee of the railway company 
testified that the refriger ator car containing the boots in 
question arrived in the railway yards in Chadron during 
the night of the alleged burglary; that the witness in- 
spected the car, and the doors were closed and the 
seals thereon intact. There is no evidence other than the 
testimony of the inspector and the admissions of the de- 
fendants even tending tv prove that the car doors were 
closed at the time the defendants entered therein. The 
state was permitted, over the defendants’ objections, to 
introduce the complaint filed in the county court and to 
prove that the defendants pleaded guilty thereto. The 
court instructed the jury that they should disregard any 
evidence of the defendants’ admissions if such aduiissions 
were induced by promises or threats made the defendants 
by any person in authority over them. 

In the state of the record, it seems to us the defendants’ 
pleas of guilty entered in the county court should not have 
been received in evidence. The state’s witness Hartzell, 
the policeman in charge of the defendants the day they 
were arraigned, admitted that he advised the boys te 
plead guilty. It also appears that the defendants unde: 
stood they were pleading guilty to stealing the boots 
but not to the crime of burglary. The difference be- 
tween the crime of burglary and the misdemeanor of 
petit larcency wat not explained to the boys. In Heldt 
r. State, 20 Neb. 492, Judge MAXWELL states th: 
law: “The rule is well settled that a promise of 
benefit or favor, or a threat or intimation of disfavor 
connected with the subject of the charge, held out by 
person having authority in the matter, will be sufficient 
to exclude a confession made in consequence of such in- 
ducement either of hope or fear.” See, also, Heddendorj 
v. State, 85 Neb. 747, Generally, where the question is 


Vou. 87] SEPTEMBER TERM, 1910. 591 


Gutschow y. Ramser. 


presented, there is sufficient doubt either as to the exist- 
ence of menaces or proniises, or the effect produced . 
thereby, if they were made, to justify subinitting the ques- 
tion to a jury, as was done by the learned trial judge. 
In the instant case, as we view the record, there was no 
conflict in the evidence upon this subject. If the defend- 
ants’ admissions are excluded from consideration, the evi- 
dence strongly preponderates in favor of a finding that 
they did not commit burglary in entering the car. The 
state is more interested in reforming than im punishing 
the defendants. The influence of a judgment of conviction 
for an alleged felony, which quite likely they did not com- 
mit, will not, it seems to us, advance the best interests of 
society or of the defendants. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED. 


JOSEPH GUTSCHOW, APPELLANT, Y. FRED RAMSER ET AL., 
APPELLEES. 


Fr.ep Octorer 7, 1910. No. 16,652. 


Mandamus: Wuewn Isstap_e. The writ of mandamus should not be 
issued if a relator does not establish a clear legal right to the 
performance by the respondent of the particular duty sought to 
be enforced. 


APPEAL froin the district court for Washington county: 
WILLIAM A. Repick, JupGE. Affirmed. 


H.C. Brome and Clinton Brome, for appellant. 
E. B. Carrigan, contra. 


Root, J. 


This is a proceeding in mandamus. The respondents pre- 
vailed, and the relator appeals. 
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The relator ig the owner of several tracts of land in the 
eastern part of Washington county. In 1883 the county 
comumissioners of said county and the county commission- 
ers of Burt county caused an open ditch to be constructed 
from a point in the last named county south into Wash- 
ington county so as to connect said drain with Fish creek, 
a natural watercourse. Subsequently the commissioners 
of Washington county caused a ditch, designated as the 
“Hiland” ditch, to be excavated in the path of the ditch 
first referred to, and in parts of the bed of Fish creek. 
The facts relative to the location and construction of the 
IYiland ditch are referred to in Morris v. Washington 
County, 72 Neb. 174, and Gutschow v. Washington County, 
74 Neb. 794, 81 Neb. 275. In 1909 an alternative writ of 
mandamus was issued upon the relation of Mr. Guischow, 
commiunding the respondents, the county comniissioners of 
Washington county, to show cause why they should not 
forthwith remove obstructions from the bed of Fish creek. 
Upon a return to the writ the issues joined were tried 
upon a stipulation of facts and transcripts of proceedings 
in the mmfitter of the Hiland ditch. In some respects the 
facts are clearly stated in the stipulation, but in other 
particulars we are not advised concerning material facts. 
The trial court would not have been justified in finding 
from the evidence whether the obstructions in the bed of 
Fish creek were caused by the construction of the Fish 
creek ditch in 1883, or hy the change in the course of the 
Missouri river in 1886, or by unusual rainstorms with re- 
sulting flood-waters in 1902, or by a combination of those 
events. The trial court could not say, and we shall not 
attempt to find, that the bed of Fish creek would not have 
been obstructed if the commissioners of the aforesaid 
counties had not constructed Fish creek ditch. If condi- 
tions for which the commissioners of Washington county 
were in nowise responsible caused the obstruction of the 
channel of said creek, the relator would have no cause of 
action in the instant case. The relator must show a clear 
legal right to a performance by the respondents of the duty 
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sought to be enforced or a writ of mandamus will not be 
issucd. State v. City of Omaha, 14 Neb. 265; State v. 
Bartley, 50 Neb. 874. An application for the writ is ad- 
dressed to the sound legal discretion of the trial court. 
Moores v, State, T1 Neb. 522, 

Upon the record presented, we find that the district 
court did not err in refusing to issue a peremptory writ of 
mandamus, and its judgment, therefore, is 

AFFIRMED. 


Prrer E. OLSON, APPELLEE, V. NEBRASKA TELEPHONE CoM- 
PANY BT AL, APPELLANTS, 


FILep OctosEer 7, 1910. No. 16,654. 


1. Master and Servant: AsstmpTion or Risks: DtTy or Master. A 
servant employed by a telephone company as a groundman, but 
advanced at increased wages to the work of a lineman, by ac- 
cepting the promotion, assumes all risks ordinarily incident to 
his new duties and either known to him or obvious to a man of 
ordinary understanding; but, if the new work involves unusual 
hazards not obvious to a man of ordinary understanding or 
known to the servant, the master should exercise reasonable care 
and caution to instruct the servant and warn him of those dan- 
gers. 


2. 


INJURY: BURDEN OF PROOF: INSTRUCTIONS. The court 
should not instruct the jury that the burden is upon the mas- 
ter to prove his servant was injured in consequence of a danger 
ordinarily incident to his employment; but if, taking the in- 
structions together, it is apparent an instruction that the burden 
was on the master to prove his servant was injured in conse- 
quence of a danger known and appreciated by him, or which he 
should have known and appreciated, did not prejudice the master, 
the error is without prejudice. 


AcTIOoN For INJURY: INSTRUcTIONS. If a telephone com- 
pany, whose lead of wires was built before an electric light 
company constructed its wires through the zone occupied by the 
telephone company, has an arrangement with the electric light 
company whereby the former can secure the removal from that 
zone of the electric light wires, and they constitute a menace to 
the lives of the employees of the telephone company, the court 


41 
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may, in a proper case prosecuted against the telephone company 
by one of its employees, instruct the jury concerning the neg- 
ligence of the master in failing to exercise reasonable prudence 
to make the place where its employees work reasonably safe, the 
character of the employment considered, and instruct them con- 
cerning the duty of the master to warn its inexperienced em- 
ployees of the dangers incident to the location of those wires, 
but not known to the servant or obvious to a man of ordinary 
understanding. 


NEGLIGENCE: ElvIpENCE: QurESTION For Jury. The violation 
of a city ordinance enacted for the purpose of protecting persons 
and property from injury may be such proof of negligence as will 
support an action brought by the injured person against the vio- 
lator of the ordinance; but it is for the Jury to say whether 
evidence of such violation establishes the defendant’s negligence. 


5. Appeal: Insrrucrion: HanMiess Exron, In such a case, the mere 
fact that an instruction is ambiguous, where it is apparent the 
losing party was not prejudiced thereby, will not Justify revers- 
ing a Judgment amply sustained by the evidence. 


Law or Case. ‘‘The determination of questions presented 
io this court in reviewing the proceedings of the district court 
becomes the law of the case and ordinarily will not be re-ex- 
amined in a subsequent appellate proceeding.” Taylor v. Stull, 
86 Neb. 573. 


7. Trial: Verpicr: CrEntTatnry. A verdict finding for the plaintiff and 
against each of two ‘defendants in the sum of $10,000, is not 
rendcred uncertain by the addition thereto of the words “to be 
assessed equally against each of the said corporations,” but is a 
joint verdict against both of the defendants for $10,000. 


fs : CorkEcTIon. In such a case, an oral statement by 
the trial Judge to the jury, at the time they returned the verdict, 
that they had no power to apportion damages, the return to them 
of the verdict, the striking therefrom by the foreman of the 
quoted words, and their second return of the verdict without 
leaving their box, presents no ground upon which the defendant 
can successfully predicate error. 


9. Damages: EXCESSIVENESS. In the case at bar, the evidence tends 
to prove that the plaintiff at the time he was injured had 38 
years’ expectancy of life and was earning $2 a day; by reason 
of his injuries the Lone ci! his left thigh was fractured midway 
between the knee and hip, so that a broken end was forced 
through the muscles and flesh of the limb; he suffered and stil! 
suffers pain, was in th: hnspital five weeks, and said limb afte: 
the injury was an inch shorter and noticeably smailer than be- 
fore the accident; his right foot was injured so that he could 
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not, without suffering pain, bear his weight thereon four years 
after the accident; his nervous system was severely shocked; he 
cannot sleep well, and is incapacitated from performing ordinary 
labor. Held, A judgment of $10,000 is not so excessive as to 
justify this court in reversing the Judgment or in compelling a 
remittitur therefrom. 


10. Evidence: Sorriciusncy. The evidence concerning the defendants’ 
liability examined and discussed in the opinion, and held to sus- 
tain a finding against each defendant. 


AppHAL from the district court for Douglas county: 
Howarp KENNEDY, JUDGE. Affirmed. 


Greene, Breckenridge & Matters, for appellants. 
E. T. Farnsworth, contra, 


Roor, J. 


This is an action to recover damages for personal in- 
juries caused, as.alleged, by the defendants’ negligence. 
The plaintiff prevailed, and the defendants appeal. 

This is the vecond appeal in this case. ‘The opinions 
heretofore written are reported in 88 Neb. 735, and 85 
Neb. 331. The facts established by the evidence adduced 
at the first trial are clearly stated in the opinion of our 
chief justice in 83 Neb. 735, but other evidence received 
during the last trial impels us to restate the facts, 

Twenty-fourth street in the city of Omaha runs north 
and south, Grant street runs east and west, and enters 
Twenty-fourth from the east about 50 feet south of the 
point where it emerges therefrom in its course westward. 
Scie 20 years before the plaintiff was injured the defend- 
ant telephone coimpany erected poles and constructed a 
lead of wires north and south on the west side of Twenty- 
fourth street. The defendant Electric Light & Power 
Company for at least ten years prior to said date main- 
tained a line of poles and a lead of wires along the east 
side of Twenty-fourth street. In 1896 and 1897 the elec- 
trie light company suspended three electric light wires 
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diagonally across Twenty-fourth street at the intersection 
of Grant street. Two of these wires carried a current of 
8,000 volts each for arc lights, and the third wire con- 
ducted a current of 2,800 volts for incandescent lamps. 
At the time the accident occurred the ordinances of the 
city of Omaha provided, among other things, with respect 
to wires used for the purpose of conducting electricity: 

“Section 1. No electric current shall be used for illu- 
mination, decoration, power or heating, except as herein- 
after provided.” This section was received in evidence 
against the electrie light company only. 

Rule 38, and that part of rule 28 hereinafter quoted, 
being parts of said ordinance, were received also in evi- 
dence against the electric light company only: 

“Rule 28. Wires ust be drawn taut to avoid swinging 
contacts and in such cases the stretches must be short.” 

“Rule 338. All wires designed to carry au electric light or 
power current must be covered with a substantial, high- 
grade insulation not easily worn by friction, aud when- 
ever the insulation becomes inipaired, it must be renewed 
at once; this applies to joints which must be soldered and 
as well insulated as the conductors.” 

Sections 47 and 48 of said ordinance were received in 
evidence against both of the defendants and are as follows: 

“Section 47. Whenever it is necessary for an electric 
light conductor to approach or cross the line of any fire- 
alarm and police-telegraph, telegraph or telephone line, 
the same shall not approach or cross at a distance of less 
than five feet either above or below said fire-alarm and 
police-telegraph, telegraph or telephone wire, and shall be 
securely fastened on supports placed as near as practical 
to said fire-alarm and police-telegraph, telegraph or tele- 
phone lines, or shall be carried in troughs or boxes across 
the route of said fire-alarm and police-telegraph, telegraph 
or telephone line, so constructed and placed as to prevent 
the electric light and police-telegraph, telegraph or tele- 
phone lines coming in coutact in case either should break 
or become detached from fixtures. 
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“Section 48. That no wires used as conductors for elec- 
tric lighting purposes shall be so erected or placed as to 
interfere by contact, induction or otherwise, with the suc- 
cessful operation of any fire-alarm and police-telegraph, 
telegraph and telephone wire, circuit or instrument.” 

In February, 1905, the plaintiff entered the employ of 
the defendant telephone company as a groundman, and 
worked for it in that capacity in the country until April, 
1906, at which time he was transferred to Omaha, and his 
wages increased. He continued to work in said city as a 
gronudman until transferred to the construction gang, 
with another increase of wages, June 1. The plaintiff was 
injured June 28, and for the preceding two weeks had been 
riding cable. The telephone company had erected a leaden 
cable about 14 inches in diameter, which by the use of 
iron hooks in the form of a figure 8 it suspended from and 
about six inches below a much stronger parallel wire, re- 
ferred to as a “messenger.” The hooks were attached to 
the cable before it was elevated, but were not securely 
closed until after both the messenger and the cable had 
been suspended from the poles. The telephone company 
provided its employees with a saddle, so constructed with 
an upright iron frame and overhead wheels that, when 
placed in position upon the messenger wire, an operator 
might sit therein, suspended from the messenger, and 
travel back and forth at will. The plaintiff was directed 
by his foreman to occupy a saddle suspended from gaid 
messenger and to securely close the aforesaid hooks. The 
plaintiff testifies, in substance, that he was afraid, and 
stated the fact to the foreman, with a request for a helper, 
but none was furnished him, and notwithstanding these 
facts he continued to work as directed by his foreman. 

1. The evidence, to our minds, disposes of the plaintiff’s 
contention that at the time of his injury he was tem- 
porarily engaged in work he had not been employed to 
perform. The evidence clearly: proves that Olson had re- 
cently before his injury received a promotion, anticipated 
ind desired by him, so that as a matter of law he assumed 
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the hazard of all dangers incident to the work of a lineman 
and known to him, or which in the exercise of reasonable 
care and caution he should have known; but at the time 
of that promotion, and for a reasonable time thereafter, 
he wus entitled to a warning froin his master concerning 
the hazards peculiar to his new employment not known to 
him or obvious to a man of ordinary understanding. 
Evaus Laundry Co, v. Crairford, 67 Neb 153; Ferren v. 
Old Colony R. Co., 148 Mass. 197; O’Connor v. Adams, 
120 Mass. 427. The plaintiff's foreman testifies that he 
instructed the plaintiff to look out for electrie light wires 
and to always assume they were alive. The plaintiff de- 
nies the foureman’s statement, and testifies he was given 
no instruction or warning concerning electric light wires 
oy other dangers he might encounter while riding the 
cable. The plaintiff was chia zed with knowledge of the 
laws of gravitation, but we do not think it can fairly be 
said, from the evidence before us, that he was called upon 
to anticipate that the electric light company maintained 
dangerous live wires within two feet of the telephone wires. 

Upon the former appeal, in the state of the record, it 
Was assumed by the plaintiff and by the conrt, and in 
nowise denied by either defendant, that, if the electric 
light wires had been insulated so as to conform to the city 
ordinance, there would have been no danger from a con- 
tact of the saddle frame with the insulated wire, but upon 
the Jast trial the superintendent of the electric light com- 
pany testified, in substance, that such insulation would 
not prevent a grounded circuit under the circumstances 
of this case. The law will not impose upon the pleintil? 
the burden, if uninstructed and ignorant, of comprehend- 
ing a hazard not obvious to men of ordinuy understand- 
ing. If, therefore, the telephone company knew or ouglit 
to have known the position of the electric light wires with 
respect to its telephone wires and the messenger wire it 
had suspended two weeks before tle plaintiff was injured, 
it should have exercised reasonable diligence to warn him 
of the consequences that would follow a contact of the 
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saddle with the electric light wires. In this connection 
it may be said that, but for the testimony of the superin- 
tendent of the electric light company, the instruction 
given by the court at the plaintiff's request concerning a 
safe place to work would have been erroneous. Prima 
facie the telephone company had no right to disturb the 
wires of the electric light company, and, having no control 
over them, the rule that the employer should exercise 
reasonable care to furnish a reasonably safe place for its 
employees to work, the nature of the employment being 
considered, would not apply. 1 Dresser, Eniployers’ Lia- 
bility, sec. 100. The superintendent testified, in sub- 
stance, that there was an arrangement between the 
respective defendants whereby the one desiring to suspend 
a wire above or below an established wire of the other 
should notify the company first in possession of the zone, 
and joint arrangements would be made to provide for the 
new construction, but that no such notice was given by the 
telephone company of its intention to construct or sus- 
pend a new cable on Twenty-fourth street. It therefore 
appears that the telephone company in a limited sense had 
the power to control the electric light wires at the point 
where the plaintiff was injured, and there was some justi- 
fication for giving the plaintiff's instruction numbered 8. 

2. Instruction numbered 10, given by the court on its 
own motion, is criticised by the defendants, but is per- 
tinent to the facts disclosed by the record. By instruction 
numbered 9 the jury were informed “that the plaintiff, by 
accepting employment with the defendant telephone com- 
pany, assumed all the ordinary risks of injury caused by 
the dangers arising from the conditions under which his 
work was carried on, including the place, appliances and 
instrumentalities of his work, which were known or ap- 
parent and obvious to lim or to persons of his experience 
and understanding, or which should have been obvious or 
apparent to persons of his experience and understanding 
in the use of ordinary care.” The third instruction relates 
to the burden of proof in the various aspects of the case, 
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and is divided into seven subdivisions, some of which are 
subdivided into several paragraphs. By the fourth para- 
graph of the seventh subdivision thereof the jury were in- 
forined “that the burden of proof is upon the defendant 
Nebraska Telephone Company to establish by a prepon- 
deranee of the evidence the defense of assumption of risk 
(unless the evidence introduced on the part of plaintiff - 
itself shows such assumption of risk by plaintiff) ; that is, 
that the injury to plaintiff was in consequence of a danger 
which he knew and appreciated or ought to have known 
and appreciated.” 

Counsel for the defendant telephone company strenu- 
ously insist the burden of proof is not upon it to prove 
that the plaintifi's injury resulted from a risk ordinarily 
incident to his employment and obvious to a man of 
ordinary understanding, and we agree with them. Alalm 
v. Thelin, 47 Neb. 686; Jissouri P. R. Co. v. Barter, 42 
Neb. 793; Chicago, B. & Q. R. Co. v. Curtis, 51 Neb, 442; 
Evans Laundry Co. v. Crawford, 67 Neb. 153; Glante, 
Adwm’r, v. Chicago, B. & Q. R. Oo., ante, p. 60; Duffey v. 
Consolidated Block Coal Co., 124 N. W. (Ia.) 609; Oben- 
chain v. Harris & Cole Bros., 126 N. W. (Ia.) 960. It 
does not necessarily follow that the instruction, if read in 
connection with the ninth instruction, supra, could or did 
mislead the jury. Following the fourth paragraph of the 
seventh subdivision of the third instruction, if the jury 
found from the plaintiff's evidence that the hazard con- 
sidered in the instant case was an ordinary risk incident 
to the employment of riding cable, the plaintiff should not 
recover from the telephone company. The verdict amounts 
to a finding that the plaintiff’s evidence disclosed no such 
situation. If it did not appear from the plaintiffs evi- 
dence that the risk was one ordinarily incident to the em- 
ployment, that fact could only have been proved by the. 
defendant’s evidence. The verdict still being im favor of 
the plaintiff, the jury must have found that all of the evi- 
dence upon this subject did not convince them that the 
risk was an ordinary incident of. riding the cable. 
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It should be remembered the testimony of the plaintiff 
and his foreman are in sharp conflict upon one subject, 
and tliat is as to whether the foreman warned the plaintiff 
to look out for electric light wires and to assume they were 
“hot.” If the foureman’s testimony is accepted, the plain- 
tiff wag to some extent warned of the hazard responsible 
for his injury, and with that warning he assumed the risk 
incident thereto. It is probable the court had this testi- 
mony in mind when it gave the last paragraph of sub- 
division 7 of instruction numbered 3. We are of opinion 
the lower court might have instructed with greater pre- 
cision upon the subject of the burden of proving an 
assumption of risk; but, considering all of the evidence 
and all of the instructions upon this subject, we are of 
opinion there was no error in instruction numbered 3 
prejudicial to the defendant telephone company. Code, 
sec. 145, 

3. The fourth instruction given by the court is as fol- 
lows: “You are instructed that negligence igs the failure to 
do what reasonable and prudent persons would ordinarily 
have done under the circumstances of the situation, or 
doing what reasonable and prudent persons, under the ex- 
isting circumstances, would not hav done. And in this 
connection you are further instructed that evidence of the 
violation of a city ordinance is to be taken by you as eyi- 
dence tending to show negligence on the part of the person 
or corporation shown to have violated such ordinance; and 
it is to be considered in connection with all:the other evi- 
dence in the case in determining that question.” Counsel 
for the defendants say the ordinance relates solely to the 
duty of the electric light company, and was not violated 
by the telephone company. If we admit the premises, the 
conclusion of prejudice does not necessarily follow. The 
proof is satisfactcry that the electric light company did 
violate the ordinance, and, if the telephone company did 
not, the instruction cowd not prejudice it. We do not 
forget the court received sections 47 and 48 of the city 
ordinance as evidence against both defendants; but this 
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evidence was proper for the purpose of proving the duty 
imposed by the municipal law upon the electric light com- 
pany, and that the telephone company, by suspending its 
new cable within five feet of the electric wires, aggravated 
a situation created by the unlawful acts of the electric 
light company. The ordinance has some probative force 
against the telephone company upon the issue of whether 
it should have warned the plaintiff of the hazard created 
by the location of the wires. The telephone company 
ought not to be permitted to say that, because the electric 
light company was first negligent, the telephone company 
was not guilty of any negligence. MeKay & Roche v. 
Southern Bell Telephone Co., 111 Ala. 387, 31 L. R. A. 589. 

We do not approve so innch of the instruction as reads: 
“The violation of a city ordinance is to be taken by you 
as evidence tending to show negligence on the part of the 
person or corporation shown to have violated such ordi- 
nance.” Had the court substituted the word “may” for 
the words “is to,” the instruction would fairly respond to 
the rule of law announced in Omaha Street R. Co. v. 
Duvall, 40 Neb. 29. We do not think, all of the evidence 
being considered, this slight deviation from a proper state- 
nent of the rule of law worked to the defendants’ preju- 
dice. 

Counsel for the defendants direct our attention to the 
criticism in our first opinion of the instructions given by 
the court with respect to contributory negligence, and re- 
spectfully ask us to as zealously safeguard the rights of 
the defendants upon this appeal as we did those of the 
plaintiff upon the first appeal. The cause was reversed 
on the first appeal for error in directing a verdict for the 
telephone company and in receiving irrelevant and preju- 
dicial evidence over the plaintiff’s objections. For the 
benefit of the trial court we referred to some imperfections 
appearing in the charge to the jury, so that upon a second 
trial like errors might not be committed, but we did not 
say that, if there had been no other errors, the giving of 
those instructions would have justified a reversal of the 
case, 
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4. Instruction numbered 5, requested by the plaintiff 
and given by the court, responds to the law of the case 
announced in our former opinions in this case. The prin- 
ciple stated is also supported by authority. Schwanen- 
feldt v. Chicago, B. & Q. R. Co., 80 Neb. 790; Bott v. Pratt, 
33 Minn, 3238. The former opinions of this court, so far 
as the litigants are concerned, control the trial court and 
should be followed upon subsequent appeals. Taylor v. 
Stull, 86 Neb. 573. 

5. The jury returned a verdict as follows: “We, the 
jury, duly impaneled and sworn in the above entitled 
cause, to well and truly try the issues joined between the 
said parties, do find for the said plaintiff and against the 
Nebraska Telephone Company, a corporation, and Omaha 
Electric Light and Power Company, a corporation, and do 
assess his damages at the sum of ten thousand dollars 
($10,000) to be assessed equally against each of the said 
corporations.” The court thereupon orally instructed the 
jurors they could not apportion damages, and returned the 
verdict to their foreman. The jurors consulted without re- 
tiring, and the foreman, after drawing a line through the 
last clause in the verdict, delivered it to them. It was 
examined by all the jurors and returned as their verdict. 
At the request of the defendant’s counsel the jury were 
polled, and each juror answered in the affirmative to the 
following interrogatory propounded by the clerk: “Was 
and is this still your verdict?” The defendants insist the 
trial judge should not have given an oral instruction to 
the jury, but, if not satisfied with the verdict, should have 
returned it with written instructions, and the jurors 
should have retired to consider the case in the privacy of 
the jury room. 

The court’s written instructions permitted the jury to 
return a verdict in favor of the plaintiff against either or 
both of the defendants, or in favor of both of the defend- 
ants and against the plaintiff. In the verdict first re- 
turned the finding is for the plaintiff against both defend- 
ants and the damages are assessed at $10,000. There is 
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nothing on the face of the verdict to suggest that the jury 
sought to apportion damages, but each defendant is held 
for the entire recovery. Striking out the last clause of 
the verdict did nut change the liability of either defendant. 
State v. Beall, 48 Neb. 817. 

6. The defendants urge that the damages are excessive, 
the result of passion and prejudice, and that the evidence 
does not sustain the recovery. Upon this point the proof 
establishes that the plaintiff, as a result of the electric 
shock, was thrown from the saddle, 30 feet, to the paved 
street; he suffered a compound fracture of the bone in his 
left thigh, and the broken bone, after being forced through 
muscles and flesh, protruded from the limb, and he was 
confined to the hospital five weeks. The plaintifi’s left leg, 
as a result of those injuries, is smaller and shorter than 
its mate; the ligaments in the instep of his right foot were 
bruised and strained, so that four years after the injury 

‘he suffered pain when compelled to bear his weight upon 

that foot. The shock has seriously affected the plaintiff's 
nervous system and interferes with his ability to sleep. 
. The testimony is undisputed that those injuries are per- 
manent and the plaintiff cannot perform an urdinary day’s 
labor. Olson has suffered, and for an indefinite period, 
in all probability, will suffer, severe pain. At the time of 
the accident the plaintiff's expectancy of life was over 38 
years, and he was earning $2 a day. Because of his con- 
dition, induced by his injuries, the plaintifi’s earning 
' capacity has been almost destroyed. This court cannot 
compute the compensation that should be awarded for 
pain suffered, or reasonably certain to be suffered, by the 
plaintiff, nor can we measure the amount of money he 
should receive for the humiliation he will endure by reason 
of his crippled condition, or for a possible decrease in his 
natural life. While the recovery is considerable, we do 
not think it is so excessive, all of the elements of damage 
being considered, that we should either reverse the judg- 
ment or compel a remittitur. 

7. Counsel insist the evidence will not sustain a verdict 
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against either defendant. We shall not attempt to restate 
the evidence. It may be said, however, that the electric 
light company for ten years prior to the accident had 
maintained its wires at the intersection of Twenty-fourth 
and Grant streets in violation of the terms of the city 
ordinance, and the defendants should be charged with 
knowledge of that fact. The evidence discloses that the 
telephone company for some time prior to the accident 
maintained a cable upon its poles along Twenty-fourth 
street at the point where the plaintiff was injured, so that 
the electric light company should be charged with notice 
of the fact that an employee of the telephone coipany 
night ride that cable for the purpose of making repairs 
without regard to new construction, and it will not be 
heard to say it should not be held in reason to have antici- 
pated the appearance of the plaintiff at said point. The 
telephone company, in addition to the notice given to it 
by the long continued location of said electric light wires, 
knew through its foreman, in control of the construction 
and suspension of the new cables, of the dangerous con- 
ditions referred to. With that knowledge it directed the 
plaintiff, a man of slHght experience, to ride an iron- 
framed saddle suspended from the aerial cable, without 
warning him of the presence of the electric light wires or 
of the terrible shock he would receive the instant that 
saddle should so much as touch one of those wires, whether 
they were insulated or uninsulated. 

In our opinicn there is sufficient evidence to sustain a 
finding that each defendant was guilty of negligence and 
that the plaintiff should recover therefor. The issue of 
the plaintiffs contributory negligence was properly sub- 
mitted to the jury, and their verdict finding against this 
defense is sustained by the evidence. There are some argu- 
ments in the defendants’ briefs not specifically referred to 
in this opinion. They have all been considered, but in our 
judgment they do not raise issues so important.as to jus- 
tify extending this opinion by disposing of them in detail 
‘nd we shall not make further reference thereto, 
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Upon the entire record, we find no error prejudicial to 
either defendant, and the judgment of the district court is 


AFFIRMED. 

SEDGWIOK, J., dissenting. 

In the second paragraph of the syllabus the law is stated 
to be that “the court should not instruct the jury that the 
burden is upon the master to prove his servant was injured 
in consequence of a danger ordinarily incident to his em- 
ployment.” This, I think, is not the law. It is directly 
contrary to a large proportion, if not all, of the respectable 
authorities. See Duffey v. Consolidated Block Coal Co., 
124 N, W. (Ta.) 609, and the authorities suggested in the 
editorial note. By this paragraph of the syllabus and the 
criticisms in the opinion of the instruction quoted, this 
court becomes, for the first time, committed to the propo- 
sition that it is error to instruct the jury in such cases 
“that the burden of proof is upon the defendant Nebraska 
Telephone Company to establish by a preponderance of 
the evidence the defense of assumption of risk (unless the 
evidence introduced on the part of plaintiff itself shows 
such assumption of risk by plaintiff) ; that ts, that the in- 
jury to plaintiff was in consequence of a danger which he 
knew and appreciated or ought to havi .aewn and appre- 
ciated.” 

If the plaintiff himself shows in his pleadings or proof 
that he was guilty of contributory negligence, or that le 
assumed the risk of the danger complained of, he, by so 
doing, fails to make a case; but, unless the plaintiff dis- 
closes those facts by his own pleadings and evidence, it 
devolves upon the defendant to allege and prove contrib- 
utory negligence or the assumption of risk. The rule, I 
suppose, is the same in regard to both. The opinion cites 
Malm v. Thelin, 47 Neb. 686, and Glantz, Adm’r, vt. 
Chicago, B. & Q. R. Co., ante, p. 60, and other cases. lu 
the last nained case, in a dissenting opinion, I tried to point 
out that alm cv. Thelin and similar cases are not in point 
and are not authority for holding that the burden of proof 
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ig upon the plaintiff to show that,he did not assume the 
risk. If the risk which he alleges in his petition is such 
that the courts will take judicial notice that it is ordi- 
narily incident to such employment as he alleges he was 
engaged in, or if plaintiff’s evidence on the trial shows 
that the risk complained of is ordinarily incident to his 
employment, he fails to make a case, unless he can show 
an exception such as is indicated in Malm v. Thelin, supra. 
The same is also true in regard to contributory negligence, 
and the rule is invariably applied that the burden of proof 
is upon the defendant who relies upon it to establish con- 
tributory negligence or assumption of risk. The con- 
clusion reached in the opinion is undoubtedly right, and 
is not dependent upon this erroneous statement of the law. 
The rule now adopted is the more important because, if 
adhered to, it must logically be extended to contributory 
negligence or other defenses, and so introduce confusion 
into the rules of pleading which have been long supposed 
to be settled. 


Fawcett, J., concurs in the foregoing dissent. 


LETToN, J. 


I think the recovery is excessive under the proof, and 
that a remittitur of $2,500 should be required as a condi- 
tion of aftirmance,. 


FRANK WARD ET AL., APPELLEES, V. C. T. HOLLIDAY, 
APPELLANT, 


Fitep OctToser 7, 1910. No. 16,090. 


1. Gaming: Recovery or WAGER: DEMAND. “Money wagered on the 
result of a horse race may be recovered from the stakeholder 
by the party depositing the same, if, before the stake 1s paid over 
to the winner, a demand has been made upon the stakeholder for 
its return.” Deaver v. Bennett, 29 Neb. 812. 
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2. Appeal: Harmiess Error, On appeal, an error or defect in the 
pleadings or proceedings, when not prejudicial to appellant, is 
not a ground of reversal. Code, sec. 145. 


APPEAL from the district court for Custer county: 
LRUNO O, HosT@rLER, JUDGE. Affirmed. 


Sullwan & Squires, for appellant. 
Silas A. Holcomb and A. P. Johnson, contra, 


Ross, J. 


Plaintiffs bet $500 on a horse race, deposited the money 
with defendant as a stakeholder, and lost. Before the de- 
posit was turned over to the winner, defendant was noti- 
fied to return it to plaintiffs. He refused to do so, and 
they jointly sued him to recover the sum stated. From a 
judgment in their favor for the full amount of their claim 
defendant has appealed. 

As a ground of reversal defendant asserts that each of 
plaintiffs deposited with him a separate sum, and that 
consequently he is not answerable to them jointly. If the 
technical rules of pleading and practice required each 
plaintiff to bring a separate action against defendant, as 
argued by him, and gave him the privilege of defending 
two suits instead of one, still he is not entitled to a re- 
versal unless he was prejudiced. Section 145 of the code 
declares: “The court, in every stage of an action, must 
disregard any error or defect in the pleadings or proceed- 
ings, which does not affect the substantial rights of the 
adverse party; and no judgment shall be reversed or 
affected by reason of such error or defect.” Within the 
meaning of this statute, was defendant prejudiced by be- 
ing required to answer to plaintiffs jointly? As stake- 
holder he had in his hands $500 belonging to them. The 
evidence justifies a finding that before he turned the 
money over to the winner they made a demand upon him 
for its return. He was liable for the amount received from 
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each depositor. Riddle v. Perry, 19 Neb, 505; Deaver v. 
Bennett, 29 Neb. 812. Under the evidence he has no valid 
defense to the demand of either plaintiff. Plaintiffs sued 
him jointly, alleging the money was jointly contributed by 
them. There is evidence to sustain the allegation. The 
meney did not belong to defendant, and the winner had 
no legal claim upon it. The judgment in favor of plain- 
tiffs will protect defendant in returning the amount of 
their deposit. If there was any error or defect in the plead- 
ings or proceedings, a question not decided, it is clear, 
therefore, that defendant was in nowise prejudiced. The 
judgment is 
AFFIRMED. 


ETHEL CLARK, APPELLEE, V. JACOB FLEISCHMANN ET AL., 
APPELLANTS, , 


Firep Octoper 7, 1910. No. 16,487. 


1. Witnesses: CoMPETENCY. In applying the statutory rule that no 
person having a direct legal] interest in the result of any civil 
action, when the adverse party is the representative of a deceased 
person, shall be permitted to testify to any transaction between 
the deceased person and the witness, the real nature of the trans- 
action should be considered. 


2——: Exceptions to the statutory rule that “every human 
being of sufficient capacity to understand the obligation of an 
oath is a competent witness in all cases’ (code, sec. 328) should 
not be extended by construction beyond the import of the terms 
used by the legislature. 


Where a partnership composed of two members 
buys a school-land contract with firm money for the benefit of 
the firm and takes the assignment in the name of one of the 
partners for convenience in transacting partnership business, the 
purchase is not a transaction between the partners, but between 
the firm and the holder of the school-land contract; and the 
death of the partner in whose name the assignment is taken will 
not prevent the surviving partner from testifying to the real 
nature of the transaction in a suit by decedent’s devisee to re- 
cover the land from one claiming title through the partnership, , 
within the meaning of‘ section 329 of the code, which declares: 


42 
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“No person having a direct legal interest in the regult of any 
civil action or proceeding, when the adverse party is the repre- 
sentative of a deceased person, shall be permitted to testify to 
any transaction or conversation had between the deceased per- 
son and the witness.” 


ArreaL from the district court for Cass county: 
LHANDER M. PEMBERTON, JUDGE. Reversed. 


A. N. Sullivan and Matthew Gering, for appellanis. 
Byron Clark and William A. Robertson, contra. 


Ross, J. 


The petition contains two counts. The first is eject- 
ment for a tract of land in Cass county, and the second 
is for the rents and profits thereof for four years prior to 
the bringing of the suit. Plaintiff claims the land under 
the will of her father, John W. Clark, who died February 
15, 1889. She traces the title to testator in the following 
manner. The realty described was formerly school land, 
and was purchased from the state by M. J. Foote under 
a contract dated February 16, 1882. By mesne assign- 
ments testator acquired the interests of Foote through H. 
A. Bragg, and paid the remainder of the purchase price 
December 24, 1888. The state deeded the land to “John 
W. Clark, his heirs and assigns,” February 23, 1889, a 
date subsequent to his death. That the deed was executed 
after the death of the grantee named therein is not ma- 
terial to this controversy, however, for the reason that 
both plaintiff and defendants assert rights under it. 

In resisting the suit, the position of defendants, for 
present purposes, may be summarized as follows: John 
W. Clark, from 1884 until his death February 15, 1889, 
was a partner of Thomas M. Howard. In the firm name 
of Clark & Howard they were engaged in the real estate 
and loan business at Weeping Water. The firm for its 
own benefit, with its own money, bought the school- 
land contract from H. A, Bragg, and for convenience in 
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transacting its business took the assignment in the name 
of John W. Clark. Under Clark’s will, after his death, 
his brother, Thomas K. Clark, became executor and trus- 
tee, and as such obtained from the county court a license 
to sell, and afterward sold to Howard, testator’s partner- 
ship interests, including the school-land contract. Through 
this sale the executor realized the full amount of testator’s 
interest in the land. Later Thomas K. Clark purchased 
from Howard, the surviving partner, an interest in the 
partnership, which was afterward conducted in the name 
of the new firm of Clark & Howard. Jacob Fleischmann, 
defendant, bouglit the land from the new firm for $2,535, 
December 16, 1889, procured a deed February 28, 1890, 
from Thomas K. Clark, executor and trustee of the estate 
of John W. Clark, deceased, took possession under his deed 
March 1, 1890, and has been in possession ever since. In 
the meantime he made improvements to the extent of 
$5,000. The facts are more fully stated in an opinion on 
a former appeal. Clurk v, Fleischinann, 81 Neb. 445. 

The case has been twice tried in the district court. At 
the first trial the suit was dismissed after the parties had 
introduced their proofs. From the judgment of dismissal 
plaintiff appealed to this court, where it was held that the 
evidence was insufficient to show the land was the prop- 
erty of the partnership, and that, if it was not, the title 
vested in plaintiff under the will. In the opinion, how- 
ever, it was observed: “It may be that evidence can be 
produced on another trial showing that the decedent’s 
interest in the-copartnership was sold and that the land 
in controversy was a part of the assets of the firm. If 
such was the case, and the sale received the approval of 
the probate court, that, of course, would divest the plain- 
tiff of any interest in the land. The estate has not yet 
been settled. The executor hag not made his final report 
or received his discharge. If the land in controversy has 
been sold as a part of the assets of the copartnership, the 
executor on final settlement must account for the pro- 
ceeds.” Clark v. Fleischmann, 81 Neb. 445, 456. Upon a 
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retrial in the district court plaintiff recovered a judgment 
for the land and for rents and profits thereof in the sum 
of $1,580.25. The case is now presented on an appeal by 
defendants. 

At the second trial in the district court the proofs ad- 
duced at the first were received in evidence and defendant 
Jacob Fleischmann was re-examined as a witness in his 
own behalf. In addition defendants offered the deposition 
of Thomas M. Howard, whose testimony, among other 
things, tends to prove: For three years prior to the death 
of John W. Clark, the latter and Howard were partners 
at Weeping Water under the firm name of Clark & 
Howard, and as such were dealers in real estate and farm 
loans. In the name of John W. Clark the firm took an 
assignment of the school-land contract from H. A. Bragg. 
The purchase was made with firm money and the school- 
land contract was firm property, though the assignment 
was taken in Clark’s name. The land was sold by the new 
firm of Clark & Howard to Jacob Fleischmann and deeded 
to him by Thomas K. Clark, executor and trustee of the 
estate of John W. Clark, deceased, the latter having taken 
the assignment in his own name when acting for the part- 
nership. Howard received one-half of the purchase price, 
the full amount of which was paid to the firm. One ques- 
tion was answered by the witness Howard as follows: 
“After the death of John W. Clark and the appointment 
of T. K. Clark as executor and trustee, I purchased from 
said executor the entire interest of John W. Clark in the 
firm’s business and partnership property, and paid him for 
it. The contract for said school-land was included in this 
purchase. After I bought Clark’s interest, a new partner- 
ship was formed between Thomas K. Clark and T. M. 
Howard, under the firm name of Clark & Howard. When 
we formed the new partnership I sold half of my interest 
in the business to Thomas K. Clark, and the sale to Mr. 
WMeischmann was made by the new firm of Clark & 
Howard, who considered themselves the owners of the con- 
tract for said school lands.” Howard, according to his 
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own testimony, paid the executor for John W. Clark’s in- 
terest in the land, and it was sold to Fleischmann with 
the executor’s consent, 

To support the defense already outlined, Howard’s testi- 
mony in the form of a deposition was offered in connection 
with other proofs properly admitted, but in the main was 
rejected by the trial court under section 329 of the code, 
which declares: “No person having a direct legal interest 
in the result of any civil action or proceeding, when the 
adverse party is the representative of a deceased person, 
shall he permitted to testify to any transaction or conver- 
sation had between the deceased person and the witness, 
unless the evidence of the deceased person shall have been 
taken and read in evidence by the adverse party in regard 
to such transaction or conversation, or unless such repre- 
sentative shall have introduced a witness who shall have 
testified in regard to such transaction or conversation, in 
which case the person having such direct legal interest 
may be examined in regard to the facts testified to by such 
deceased person or such witness, but shall not be per- 
mitted to further testify in regard to such transaction or 
conversation.” 

In effect the trial court held that, under the foregoing 
provision of the code, Howard was not a competent wit- 
ness to testify that the partnership purchased and owned 
the school-land -contract in controversy—a_ transaction 
material to the defense pleaded. The correctness of this 
ruling is the controling question presented by the appeal. 
An examination of the statute is therefore unavoidable. 
It will also be necessary to consider the real nature of the 
transaction itself in testing the competency of the witness. 
1 Wharton, Law of Evidence (8d ed.), sec. 468. “Every 
human being of sufficient capacity to understand the obli- 
gation of an oath,” declares the code, “is a competent wit- 
ness in all cases,” except as otherwise provided by statute. 
Code, sec. 328. Witnesses are only incapacitated by spe- 
cific, statutory exceptions to the general provision which 
makes them competent to testify in all cases. Experience 
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has shown that the rejection of testimony in obedience to 
rules established by the code sometimes results in in- 
iquities more shocking than the evils against which the 
legislation is directed, and for this and other reasons 
courts are not inclined to extend the statutory provisions 
beyond the import of the terms used by the legislature. 
Why was Howard’s testimony rejected? It was because 
the trial court was of the opinion that the witness had a 
direct legal interest in the result of the suit; that the 
adverse party was the representative of-a deceased person; 
that the witness in his deposition testified to a ‘“transac- 
tion or conversation had between the deceased person and 
the witness.” 

Within the meaning of the latter clause, was the transac- 
tion to which Howard testified a transaction “between the 
deceased person and the witness’? He was not a party to 
the suit nor to any deed in either party's chain of title. 
This was the substance of the transaction: The partner- 
ship, which had been composed of the witness and John 
W. Clark, now deceased, bought for partnership purposes 
the school-land contract in controversy and paid for it 
with partnership funds. The assignment was taken in the 
name of John W. Clark, one of the partners. This was a 
transaction between the partnership and the holder of the 
school-land contract. To the actual transaction the rela- 
tion of the witness and the deceased person was exactly 
the same. Both were partners on the same side of the same 
bargain. The firin, composed of the two members, was pur- 
chaser. Their interests were identical. A_ text-writer 
says: “The exception does not incapacitate where the 
transaction was with two or more parties, of whom one is 
dead, while the other, against whom suit is brought, snr- 
vives.” 1 Wharton, Law of Fvidence (8d ed.), sec. £69. 
In Hardy & Bros. v. Chesapeake Bank, 51 Md. 562, 598, 
the foregoing rule was quoted with approvel, the court of 
appeals saying: “If that construction is good as applied 
to the co-contractors on the defendant side of the contract, 
it is eqnally good as applied to the co-contractors on the 
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plaintiff side of the contract.” In Huywurd v. French, 12 
Gray (Mass.) 453, 459, it was said: “The proviso in the 
statute of 1857, c. 305, ‘that where one of the original par- 
ties to the contract or cause of action then in issue and 
on trial is dead, the other party shall not be admitted to 
testify in his own favor, is not applicable to a case of a 
suit brought against a copartnership originally consisting 
of three members, one of whom has deceased before the 
trial, and on which trial the plaintiffs are offered as wit- 
nesses.” 

The transaction described by the witness Howard was 
not between the partners as individuals. It was not be- 
tween John W. Clark, “the deceased person,” and Thomas 
M. Howard, “the witness.” It was a transaction between 
the partnership, composed of both Clark and Howard, on 
one side, and the holder of the school-land contract, on the 
other side, and was not therefore a transaction “between 
the deceased person and the witness.” It follows that the 
surviving partner is not prevented by section 329 of the 
code from testifying to the real nature of the purchase. 

For the erroneous rejection of testimony material to the 
defense, the judgment is reversed and the cause remanded 
for further proceedings. 


REVERSED. 
Roor, J., not sitting. 


STATE, FX REL. PLEASANT J. BARRON, ET AL., APPELLANTS, 
v. HENRY W. NEFF ET AL., APPELLEES. 


FILED OctToBerR 7, 1910. No. 16,661. 


Municipal Corporations: Citms oF Seconp CLAss: ELection oF Coun- 
CILMEN AT Lance. Under article I, ch. 14, Comp. St. 1909, the 
electors of a city of the second class having a population of more 
than 1,000 and less than 5,000 have no authority to elect coun- 
cilmen at large, and the canvassing board should not be required 
by mandamus to canvass the returns of an election to fill such 
offices. 
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AppEAL from the district court for Scott's istuit county: | 
HANson M, Grimes, JUDGE. Affirmed, 


C. C. McElroy and William Morrow, for appellants. 
Beach Coleman and Wright, Duffie & Wright, contra. 


Rose, J. 


This is an application to the district court for a per- 
emptory writ of mandamus commanding respondents as 
the board of trustees of the village of Scottsbluff to econ- 
vene and canvass the votes east at an election held April 
5, 1910, for the purpose of electing officers of Scottsbluff 
as a city of the second class having a population of more 
than 1,000. Relators refused to pleed further after a de- 
maurrer to their application had been sustained. <A dis- 
missal of the action followed, and they have appealed. 

The litigation grew out of an effort on part of relators 
and others to supersede the present village government by 
the form of government prescribed in the charter of cities 
of the second class, to Which Scottsbluff now belongs. The 
pleading filed by relators shows In substance these facts: 
The village clerk gave public notice that the annual elec- 
tion would be held at the office of the Pathfinder Lumber 
Company, April 5, 1910, to elect two village trustees and 
to vote on the proposition to retain village government. 
No official notice of an election for city officers Was given. 
Some of the electors met at the time and plaice mentioned ; 
but, finding no election board, proceeded to organize one 
from their own number. They then adjourned to the 
Herald building, which is situated across a street from the 
polling place designated by the village clerk, held an elec- 
tion for city officers in the building to which they ad- 
journed, counted the ballots, made return to the board of 
village trustees, and demanded a canvass, which was re- 
fused. In the meantime the village election was in 
progress at the office of the Pathfinder Lumber Compiuny, 
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and resulted in the election of two trustees and in the re- 
jection of the proposition to retain village government. 

The question presented is: Did the district court err 
in denying the writ to compel the board of village trustees 
to canvass the votes cast for city officers? Councilmen are 
officers essential to city government under the charter of 
cities of the second class. The city must be divided into 
not less than two nor more than six wards. The council 
must consist of not less than fonr nor more than twelve 
citizens. “Each ward in each city,” says the charter, 
“shall have at least two councilinen, who shall be chosen 
by the qualified electors of their respective wards.” Comp. 
St. 1909, ch. 14, art. I, secs. 2-4. There was no such an 
office as councilman at large. Relators pleaded that, not- 
withstanding Scottsbluff was a city of the second class 
prior to April 5, 1910, respondents refused to divide it into 
wards and to give notice of the election of city officers 
April 5, 1910. These allegations, when considered with 
the entire pleading and the city charter, show that the 
voters attempted to elect councilmen at large. That there 
were no such offices is clearly established by the statute 
cited. Public oftices are created by law. No officer can 
be elected where there is no office to fill. Norton v. Shelby 
County, 118 U.S, 425. There having been no such offices 
as councilinen at large in cities of the second class, to 
which Scottsbluff belongs, no duty require] the board of 
village trustees to canvass the returns., This reason alone 
is sufficient to justify the ruling of the district court in 
denying the writ, and further inquiry into the irregularity 
or invalidity of the election in question is unnecessary. 


AFFIRMED. 
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IN RE GROVER C. MCDONALD. 


CARL ANDERSON ET AL., APPELLANTS, ¥. GROVER C. MCDon- 
ALD, APPELLEE. 


Fitxep OcTorer 7, 1910. No. 16,733. 


1. Intoxicating Liquors: Issuance or LicensEsS. A license to sell in- 
toxicating liquors is in the nature of a personal trust, and the 
applicant for such license must be a person competent, willing 
and intending himself to carry out such trust. 


And where the evidence fairly shows that the one 
in whose name an application for such a Mcense is made is not 
the real party in interest, but that such license is being sought 
for the purpose of enabling another to do business thereunder, 
it ig the duty of the licensing board to refuse to issue such 
license. 


: Evidence examined and get out in the opinion 
held amply sufficient to show that the applicant in this case is 
not the real party in interest. 


AppnHaL from the district court for Gosper county: 
RosyrgrT C. Oxr, JUDGH. Reversed with directions. 


Perry, Lambe & Butler, for appellants. 
W. S. Morlan, contra. 


FAwcettT, J. 


On April 14, 1910, Grover ©. McDonald filed with the 
clerk of the village of Elwood a petition praying for a 
license to sell malt, spirituous and vinous liquors in said 
village. A remonstrance was filed and overruled, and 
remonstrators appealed to the district court, where the 
action of the village board wag affirmed. Remonstrators 
now appeal to this conrt. 

Remonstrators urge four principal reasons why the 
license applied for should not have been issued. Having 
reached the conclusion that the third reason assigned is 
good, the others will not be considered. 
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The third reason assigned is that the applicant for a 
license is not the real party in interest, but is simply a 
dummy for his brother, Edward L. McDonald. The rules 
of evidence were to some extent ignored by the licensing 
board on the hearing of this application, in this: that all 
objections were overruled. The result was that some 
evidence was received which ought to have been excluded. 
Considerable hearsay evidence was received, to which the 
only objection offered was that it was immaterial. In 
nearly all of those instances the objection was not good, 
and that evidence was properly received. The record, 
taken as a whole, and considering only the evidence prop- 
erly received, fairly shows the following facts: That the 
building where the saloon business was to be carried on 
is situated on lot 3, block 20, in the village of Elwood; 
that E. L. McDonald, a man of mature years and a brother 
of the petitioner, is the owner of the lot, building and 
saloon furniture and fixtures; that he originally conducted 
the saloon business in said building, but, on account of his 
violation of the Slocumb law, he was unable in 1909 to 
obtain a license for himself; that he thereupon procured 
a license to be issued in the name of one William 8. 
Darnell for that year; that during said year the said E. L. 
MeDonald was in and about the saloon acting as pro- 
priector, as one witness puts it: “Ed McDonald appeared 
to be the boss and owner”; that Darnell wus arrested and 
prosecuted for a violation of the law, and E. L. McDonald 
cinployed counsel to defend him, and paid such counsel - 
$100 for said service; that at the time applicant filed his 
petition with the clerk of the village board, E. L. McDon- 
ald accompanied him to the office, and at the same time 
filed a petition for a license himself; that these two peti- 
tions are signed by identically the same persons. One of 
them prayed that a license be issued to G. C. McDonald 
for the sale of liquor in the building above referred to, and 
the other that a license be issued to E. L. McDonald for 
the sale of liquors in the same building. E. L. McDonald 
signed the G. C. McDonald petition as signer No. 31, and 
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also signed his own petition at the same ame? That 
during all the time Darnell was running the saloon dur- 
ing 1909 E. L. McDonald was in and about the saloon act- 
ing as if he were proprietor; that his actions were such 
as to lead those who frequented the saloon to believe that 
he was in fact proprietor; that during the year 1909, while 
the Hicense was in Darnell’s name, a boy under the age of 
21 years visited the saloon; that at the time he was there 
i. L. McDonald was present and apparently in charge; 
that at said time this boy purchased intoxicating liquors, 
consisting of whiskey and beer, to such an extent that he 
became intoxicated; that E. L. McDonald about a year and 
a half prior to the hearing in this case had filed on a home- 
stead of land in Canada, which homestead he had never 
relinquished; that. during 1908 BE. L. McDonald applied 
for a saloon license at Arapahoe, but, upon a renionstrance 

heing filed, withdvew his application, and, through his own 
negotiations, obtained a lease to Grover C. McDonald for 
a saloon building; that a license was issued to Grover C.; 
that E. L. MeDonald employed the bartenders in that 
saloon during the year the license was in the. name of 
Grover (., and paid such bartenders monthly wages for 
running the saloon; that Grover C. McDonald is a young 
man somewhere from 20 to 23 years of age, and is withont 
means sufficient to pay $1,000 for a license; that he has 
no fixed home, but is working here and there as oppor- 
tunity may offer. The record is entirely barren of any 
evidence even tending to show that he, either in Elwood 
or Arapahoe, ever participated in the running of a saloon 
business, or that he has ever manifested the least intention 
to engage in such business, other than the mere fact that 
he permitted his name to be used by BE. L. McDonald at 
Arapahoe, and that he went to the office of the secretary 
of the board in the present case, in company with E. L. 
McDonald, and handed the secretary the petition in con- 
troversy. No attempt is made to contradict or explain 
any of the foregoing testimony. We think the evidence 
shows, beyond a doubt, that E. L, McDonald had so con- 
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ducted himself that he was unable to obtain a license to 
sell intoxicating liquors, either in Elwood or Arapahoe; 
that he used Darnell in 1909 at Elwood, and his young 
brother, G. C. McDonald, at Arapahoe in 1908, and is now 
attempting to use him again for the current year in 
Elwood, all for the purpose of evading the law and obtain- 
ing the benefit of licenses which be himself could not 
obtain. 

Conceding that, where bad faith is alleged by those 
opposing the granting of a license, the burden rests upon 
the remonstrators to introduce evidence tending to show 
that the applicant is: not acting in good faith, this issue 
is to be tried as other issues of like character, and the 
ordinary rule should be applied that, when one who bas a 
negative to prove has introduced evidence tending to prove 
it and the knowledge .in regard to the matter in dispute 
and the evidence upon the question is wholly or largely in 
the possession of the other party, it devolves upon such 
party to produce the evidence at his conunand. This rule 
did not require conclusive evidence from the remonstrators 
in the first instance in order to put the applicant upon his 
proof as to those points; and, having failed to furnish such 
proof, if any he had, he must suffer the consequences of 
such failure. In this case the evidence introduced by 
vemoustrators tends strongly to prove that the application 
of Grover C. McDonald was not made in bis own interest, 
and that he had no. intention of engaging in the saloon 
business in Elwood on his own account. This evidence, 
standing, as it does, without contradiction or explanation 
on his part, must be held to conclusively establish the fact 
that he is not acting in good faith and is not the real party 
in interest. It is taxing our credulity too much to ask us 
to say by a judgment of affirmance that G. C. McDonald 
is the real party in interest in the present case. The stat- 
utes of this state require that, before a license shall be 
issued, a petition must be presented, signed by 30 resident 
fveeholders, setting forth that the applicant is a man of 
iepectable character and standing and a resident of this 


622 NEBRASKA REPORTS. [ VoL. 87 


In re McDonald. 


state, and praying that a license inay be issued to him. 
The statute does not mean that a wan of respectable char- 
acter and standing und a resident of this state, such as 
G. C. McDonald inay be, ean permit his name to be used 
hiv another, who is not a nan of respectable character and 
standing and a resident of the state, for the purpose of 
conducting a business under a license which he himself 
could not obtain. In the case of In re Application of 
Krug, T2 Neb. 576, we held: ‘A license to deal in intoxi- 
cating liquors is in the nature of a personal trust, and the 
applicant for such privilege must be a person able, willing 
and competent to carry out such trust, and not delegate 
it entirely to others.” We also held: “Under the provi- 
sion of section 1, ch.-50, Comp. St. 1903, the licensing 
board, upon the hearing of an application to grant a liquor 
* license, must pass upon the character and standing of the 
applicant and his citizenship, and the board is withoui 
authority to delegate these functions to another person or 
corporation by issuing the license in- the uaime of one 
shown to be not the real party in interest, upon the under- 
standing that such person or corporation will select a 
person to conduct the business under the license.” The 
gist of that holding, it will be seen, is that the licensing 
board must pass upon the character and standing of the 
applicant and his citizenship, and that the hoard is with- 
out authority to grant a license in the name of one show 
to be not the real party in interest. Speaking through 
Mr, Chief Justice HoLcoMs in that case, we said: “The 
undisputed evidence in this case discloses that the appli- 
eant to whom the license was granted by the licensing 
board was not the real party in interest. Tt is, bv the evi- 
dence submitted in support of the objections filed to the 
granting of the license applied for, rendered inanifest that 
the business of dealing in intoxicating liquors fr which 
the license was granted was to be conducted under the un- 
qualified control, ownership and proprietorship of a third 
party, for whose sole and exclusive use and benefit the 
license was being obtained. The only possible qualifica- 
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tion of absolute ownership of the business of owning and 
dealing in intoxicating liquors for the sale of which the 
license was granted is some evidence to the effect that the 
owner of the saloon would be required to conduct an 
orderly place of business. In principle, the case at bar 
comes altogether within the rule announced in In re 
Tierney, 71 Neb. 704.” In State v. Lydick, 11 Neb. 366, 
speaking through Mr. Justice Copp, we said: “An exam- 
ination of the above provisions of law can scarcely fail 
to satisfy any one that the people of this state have re- 
served to themselves, acting through the several local 
boards, county and city, the right to discriminate between 
the different applicants for liquor licenses, to license such 
applicants as upon the principles laid down should be 
deemed worthy, and refuse those who, upon the applica- 
tion of the same principles, should be held to be unworthy. 
A licensee, under the above provisions, accepts from the 
authorities a personal trust and assumes personal duties 
and responsibilities quite repugnant to the idea of his sel]- 
ing his license along with his stock on hand, furniture and 
fixtures. Under statutes much less discriminating than 
ours, it has been held by the courts of Kentucky, Indiana, 
Delaware, Alabama, Louisiana, Pennsylvania, New York, 
and other states, that a liquor license igs a personal trust 
or permit, and is incapable of assignment.” If, as there 
held, the granting of a license imposes on a licensee such 
a personal trust that he cannot, when he sells his business, 
transfer the license with it to another party, clearly he 
cannot in the first instance permit his name to be used as 
a mere dummy to procure the issuance of a license to one 
who could not obtain such license himself. To our minds, 
the case is so plain as not to require further discussion. 
The judgment of the district court is therefore reversed 
and the cause remanded, with directions to reverse the de- 
cision of the village board and require that the license 
issued in this case be canceled; and that the costs be taxed 


to the petitioner. 
REVERSED. 
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GEORGE P. LEWIS, APPELLEE, V. GEORGE B. DARR ET AL., 
APPELLANTS. 


FiLep OcToser 7, 1910. No. 16,137. 


Appeal: VERDICT: REvIEW. This case comes within the often an- 
nounced rule that, when there is substantial evidence supporting 
the verdict of a jury, the judgment will not be disturbed unless 
upon the whole evidence it appears that the verdict is clearly 
wrong. 


APPEAL from the district court for Dawsvn county: 
RUNO O. HostrerLER, JUDGE. Affirmed. 


George C. Gillan, for appellants. 
FE}, A. Cook, contra. 


SEDGWICK, J. 


The plaintiff and defendant were real estate agents in 

Lexington, Nebraska. Darr and Spencer owned a half 
ection of land near Lexington, which they sold to one 
‘“ntrekin. Afterwards the plaintiff began this action 
against Darr and Spencer to recover a commission upon 
the sale. Darr and Spencer answered that they were 
seady to pay the commission, but that this defendant 
‘laimed that he was entitled to it, and asked that the de- 
rendant be made party, which was done, and issnes were 
then made between the plaintiff and defendant, each claim- 
ing the commission. The cause was tried by a jury, who 
rendered a verdict in favor of the plaintiff, and the de- 
fendant has appealed. 

No question of law is presented upon the appeal. The 
4efendant asked for a reversal upon the sole ground that 
the verdict and judgment are not sustained by the evi- 
dence. Mr. Darr testified that they listed the land with 
the defendant to be sold, but neither of these parties had 
any written contract with the owners of the land authoriz- 
ing him to make the sale. The plaintiff took Mr. Entrekin 
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in charge and showed him several pieces of land, among 
others this land in question, and Mr. Entrekin did not 
recognize at the time that he had been shown the same 
land by the defendant. The plaintiff then took Mr. 
Entrekin to the owner of the land and introduced them, 
and testified, as did also the owner of the land, that in 
that interview Mr. lentrekin was furnished with a written 
statement showing the description of the land and the 
price and terms. Mr. Entrekin does not remember this 
circumstance. Afterwards Mr. Entrekin bought the land 
for the price and upon tle terms stated in the memo- 
vandum. There ave other circumstances shown in the evi- 
dence tending to support the verdict of the jury. The 
whole evidence shows an animated contest between these 
two men as to which one of them could take such part in 
the sale as to entitle him to the commission. We are not 
at liberty to weigh this evidence to determine which of 
these parties has the stronger claim to this commission. 
One Stevens was in some way associated with the defend- 
ant in the real estate business, and he accompanied Mr. 
Entrekin from his home in Geneva to Lexington, and went 
at once with him to the office of the defendant. The de- 
fendant drove with Myr. Entrekin during one whole day 
and half of another and showed him many pieces of land 
for sale. Ainoug other pieces he showed him the half see- 
tion in question, and told him the price, but did not tell 
him the owner of the land. Mr. Van Horn appears to have 
been authorized to make this sale, and to have been the 
first to show the land to Mr. Entrekin, and also to have 
taken part in closing the contract, and upon the whole 
evidence, if the matter had been submitted to us ag an 
original proposition, we should have hesitated to give the 
commission to another, but this is peculiarly a matter for 
the jury, and there is substantial evidence supporting 
their verdict. We cannot therefore disturb it. 
The judgment of the district court is 
AFFIRMED. 


43 


626 NEBRASKA REPORTS. [ VoL. 87 


Phoenix Mutual Lire lus. Co. v. City of Lincoln. 


Pua@nrx Mutua Lire INSURANCE COMPANY, APPELLEE, 
Vv. CITY OF LINCOLN, APPELLANT, 


Firep OctosEr 22, 1910. No. 16,498. 


Parties. When the determination of a controversy cannot be had 
without the presence of new parties to the suit, the code directs 
the court to order them to be brought in. Code, sec. 46. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JUDGE. Jteversed. 


C. CO. Flansburg and L. A. Flamsburg, for appellant. 
S. J. Tuttle, contra. 


Pour CuRIAM. 


In rendering the judgment from which this appeal is 
taken, the district court held that the city of Lincoln is 
liable to plaintiff as the owner of real estate damaged by 
the construction of a viaduct on Tenth street over inter- 
secting railroad tracks owned by three railway systems-— 
the Chicago, Burlington & Quiney Railway Company, the 
Chicago & Northwestern Railway Company and the Mis- 
souri Pacifie Railway Company. The record discloses 
these facts: The electors of the city decided by hallot at 
an election duly called that the viaduct was necessary for 
the public safety. Afterward by ordinance the railway 
companies were ordered to construct the viaduct and ap- 
proaches, but refused to do so. To coerce them into the 
performance of that duty the city applied to the district 
court for a writ of mandamus. While the action was 
pending, the parties thereto entered into a stipulation 
binding the city to appraise the damages to abutting prop- 
erty and obliguting the railway companies to begin the 
work of construction upon the city’s obtaining an award of 
appraisers. With a view to carrving out the terms of the 
agreement thus made, the city passed an ordinance pro- 
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viding for the ascertainment of damayes, and pursuant 
thereto appointed a committee of three members of the 
city council to make the appraisement. By publication 
the committee gave the abutting property owners and the 
railroad companies notice of the time and place of the 
meeting to perform their duties. The claim filed by plain- 
tiff with the city clerk, omitting the verification, is as fol- 
lows: “Before the Mayor and Common Council of the 
City of Lincoln, Lancaster County, Nebraska. In the 
Matter of Claim for Damages by the Phoenix Mutual Life 
Insurance Company. And now comes the Phwnix Mutual 
Life Insurance Company, a nonresident corporation, and 
shows that it is the owner in fact of record of lots nunt- 
bered 10 and 11, in block numbered 9, in North Lincoln, 
an addition to the city of Lincoln, and a part thereof; and 
that said lots are reasonably worth $6,000. And said 
claimant further shows that, by the building of the con- 
templated viaduct on Tenth street in said city, said lots 
will be damaged to the extent of one-half of the value 
thereof, that is to say, $3,000; and the claimant aforesaid 
therefore claims damages in the sum of $3,000.” 

The damuges sustained by plaintiff were fixed by the 
appraisers at $500, and from the appraisement in that sum 
it appealed to the district court. Though the claim on its 
face purports to present only a question as to the amount 
of plaintiffs damages, plaintiff and the city, on appeal, 
stipulated the sum to be $500, and submitted to the dis- 
trict court the question of the city’s liability for the pay- 
ment thereof. The city was held liable, and judgment was 
rendered against it for $500. It is from this qudement 
that the city has appealed to this court. 

The city now argues that, on the undisputed facts dis- 
closed by the record, both the common law and the city 
charter impose upon the railroad companies liability for 
the damages to plaintiff’s property; that the city has not 
assumed any part of such liability either by contract or 
ordinance or by participation in the proceedings to ap- 
praise the damages. Plaintiff controverts these proposi- 
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tions, but suggests that in any event the city is liable in 
the first instance, and that lability on part of the railroad 
companies, if any exists, obligates them to respond to the 
city. The railroad companies are not parties of record, 
and in their absence it should not be held that they are 
liable to plaintiff or to the city of Lincoln for damages 
resulting from the construction of the viaduct. When 
these questions were submitted to the district court, if 
properly presented by the record for determination, it was 
its duty under section 46 of the eode to order the railroad 
companies to be brought in. That section declares: “The 
court may determine any controversy between parties 
before it, when it can be done without prejudice to the 
rights of others, or by saving their rights; but when a de- 
termination of the controversy cannot be had without the 
presence of other parties, the court must order them to be 
. brought in.” 

For failure to bring in necessary parties in compliance 
with the directions of this statute, the judgment is re- 
versed und the cause reinanded for further proceedings. 


REVERSED. 


CHARLES H. WHITE, APPELLANT, V. MICHAEL P. MUSSER, 
APPELLEE. 


Finep OctToper 22, 1910. No. 16,144. 


1. Ejectment: DeFENsE oF ADVERSE Possessfon: EymeNce. In an action 
in ejectment, defendant claimed under adverse possession for more 
than 10 years. The evidence is examined and found to sustain 
the verdict of the jury and judgment thereon in favor of de- 
fendant. 

2. Adverse Possession: Voy Tax DEEp: CoLor oF TITLE. “A tax deed 
purporting on its face to convey title to land, although void for 
failure to comply with the statute, affords color of title under 
the general statute of limitations.” Lantry v. Parker, 37 Neb. 
353. 


APPEAL from the district court for Sheridan county: 
WILLIAM HH, WEstTover, JUDGE. Affirmed. 
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Lee Card and Allen G@. Fisher, for appellant. 
Cornelius Patterson, contra, 


ReEEsF, C. J. 


This is an action in ejectment instituted in the district 
court for Sheridan county. The contest is over the pos- 
session of lots 1 and 2 and the south half of the northeast 
quarter of section 1, township 32 north, range 45, in said 
county. It is alleged that defendant has had the posses- 
sion and enjoyment of said property and the rents and 
profits thereof since the Ist of January, 1900, of the value 
of $2,500, for which, with the possession of the land, judg- 
ment is demanded. The answer of the defendant contains 
three subdivisions or counts: First, a general denial; 
second, a plea of the statute of limitations averring pos- 
sion under a tax deed for more than 10 years prior to the 
commencement of the action; third, a plea of the statute 
of limitations as to the claim for rents and profits from 
January 1, 1900, to the year 1904. The reply contains a 
general denial of the averments of the answer, as well as 
of specific denials of the facts stated in each cause of de- ¢ 
fense. The case was tried to a jury, which returned a ver- 
dict in favor of defendant, and upon which judgment was 
entered. Plaintiff appeals. 

It is shown by the record that the land in dispute was 
patented to Ella Purdy on the 26th day of June, 1891, and 
by her conveyed to plaintiff on the 19th day of July, 1907. 
So far as we are enabled to discover from the evidence 
contained in the bill of exceptions, little, if any, attention 
was paid to the land by the patentee after the issuance of 
the patent, except that about that time, or within a short 
time thereafter, she leased it for one season to a neighbor 
who cut and removed hay from a portion of it. The taxes 
for the years 1893, 1894 and 1895 having been unpaid and 
beconiing delinquent, the defendant and his associates in 
business purchased the property at tax sale, and it is 
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alleged and sufficiently proved that a county treasurer’s 
tax deed was issued to defendant, or to him and his asso- 
cjates in business, and that he assumed to take possession 
and control of the property from that time on to the time 
of the commencement of this suit. The deed from the 
county treasurer was invalid for the alleged reason that 
there was no county treasurer’s seal attached, and, by the 
early decisions in this state, this is true. Sutton v. Stone, 
4 Neb. 319. However, such a deed, when held by one in 
possession claiming as owner, creates color of title and 
extends the possession so as to include the whole tract de- 
seribed therein if the claim of ownership is so extended. 
1 Cyc. 1082 ef seq., und cases there cited; Lantry v. Parker, 
37 Neb. 358. Defendant and his grantors have paid the 
taxes since the issuance of the void tax deed, and neither 
plaintiif nor his grantor have paid any thereof. The prop- 
erty is largely pasture or grazing land, and under the rule 
stated in Luntry v. Parker, supra, the possession shown 
by defendant must be held sufficient to protect him. It is 
true that other people’s stock was not at all times ex- 
cluded, but the hay was cut by defendant, or his lessees, 
when of sufticient quantity, and a partial inclosure was 
maintained a portion of the time. A publicly traveled 
road is shown to have crossed the land, and it may be that 
a legal public highway was established by user, but this 
could not militate against defendant’s possession of the 
remainder. However, it is also shown that, for a portion 
of the time, at least, gates were maintained by defendant 
on the line of the road at the point of entrance upon the 
land. The evidence is not as satisfactory as could be de 
sired and is in some respects conflicting, but the issnes 
were fairly submitted to the jury, and their verdict cannot 
be molested. 
Tie judgment of the district court is therefore 


AFFIRMED. 
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ANNA L. RITCHIE, APPELLANT, V. ILLINOIS CENTRAL RAIL- 
ROAD COMPANY ET AL., APPELLEES. 


Firep Octonrr 22, 1910. No. 16,145. 


Process: Srrvick or SuMMoNns: MANAGING AcENT. The I. C. R. Co. was 
extended into this state from Fort Dodge, Iowa, having its 
terminus in the city of Omaha, where it maintained its station 
and agency. The M. & St. L. R. Co. had a line of railroad running 
northward from Fort Dodge, Iowa, to Minneapolis and St. Paul, 
Minnesota, but no part of its line of railroad entered this state, 
nor is it shown by the evidence that it had any place of business 
or agency within the city of Omaha, or elsewhere in this state. 
The I. C. R. Co., by its agent, sold plaintiff a coupon ticket in the 
usual form, which authorized plaintiff to travel over its line of 
road from Omaha to Fort Dodge, and thence over the line of the 
M. & St. L. R. Co. from the latter city to Minneapolis, and return, . 
as a passenger, and while passing over that line of road plaintiff 
received the injury complained of. This suit was brought in the 
district court against both companies, and service of summons 
was made upon the I. C. R. Co. in the usual manner for service 
of summons on railroad companies, and upon the I. C. R. Co. 
and its agent as the managing agents of the M. & St. L. R. Co. 
Held, That the mere sale of the coupon ticket, such as is sold 
over connecting lines generally, did not constitute the I. C. R 
Co., or its agent the managing agents of the M. & St. L. R. Co., 
upon whom service of summons might be made. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TRouP, JUDGE. Affirmed. 


McCoy & Olmstead, for appellant. 
William Baird & Sons and John I. Dille, contra. 


Reresy, C. J. 


This action was instituted in the district court against 
the Illinois Central Railroad Company and the Minne- 
apolis & St. Louis Railroad Company to recover for 
alleged personal injuries received by plaintiff while a pas- 
senger over the defendants’ lines of railroad. The material 
facts were that plaintiff purchased a round-trip ticket 
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from the agent of the Tlinois Central Railroad Company, 
at its ticket office in Omaha, for passage from Omaha to 
Minneapolis, Minnesota, and return. The ticket purchased 
was the usual coupon ticket, Omaha “to Minneapolis or 
St. Paul, Minn., and return, via route designated in cou- 
pons attached.” The record does not contain the ticket 
purchased, nor a ticket or copy of one sold at Omaha for 
the trip designated, but does contain a copy of what is said 
to be a similar ticket with a coupon over another road, 
issued for the same occasion, to wit, the G. A. R. encamp- 
ment at the city of Minneapolis. The line of the Illinois 
Central railroad extended from Omaha to Fort Dodge, 
Towa, and from that point to Minneapolis the travel was 
over the line of the Minneapolis & St. Louis railroad, and 
over which the coupon provided passage. The Illinois 
Central train which left Omaha proceeded to Fort Dodge, 
and wus there placed upon the east and west line, and 
proceeded to Chicago, with the exception of one Pullinan 
car which was detached and placed in the train of the 
Minneapolis & St. Louis railroad and proceeded to Minne- 
apolis. As plaintiff was returning home on the line of the 
latter road, between Minneapolis and Fort Dodge, she re- 
ceived the injury complained of. The Illinois Central 
enters this state at Omaha, and hag its ticket office and 
agency in that city. The Minneapolis & St. Louis road 
does not enter this state anywhere, and has no ticket office 
or agency at Omaha, unless the ticket office and agency 
of the [linois Central company m that city, and by which 
the ticket was sold to plaintiff, can be said to be its ticket 
office and agency. The suit having been commenced 
against both, the summons was, presumably, served upon 
the Illinois Central Railroad Company in the manner pro- 
vided by the statute, and service was sought to be made 
upon the Minneapolis & St. Louis Railroad Company by 
delivering a copy thereof to the agent of the Illinois Cen- 
tral, and also upon the Illinois Central, the company 
which sold the ticket over both lines, as the managing 
agents of the Minneapolis & St. Louis Railroad Company. 
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A special appearance was made by the Minneapolis & St. 
Louis Railroad Company, and objection was made to the 
service and jurisdiction of the court over it. Upon a hear- 
ing of the objections to the service and jurisdiction over 
the Minneapolis & St. Louis Railroad Company, the dis- 
trict eourt found that no legal service had been made upon 
said company, and the exceptions to the jurisdiction were 
sustained. From that decision plaintiff appeals. 

The sections of the statute under which it is claimed 
jurisdiction was obtained are 59, 60, 73, 75, 912 and 914 
of the code, and section 4, art. I, ch. 72, Comp. St. 1909. 
These sections are as follows: 

Section 59: “An action other than one of those men- 
tioned in the first three sections of this title, against a non- 
resident of this state or a foreign corporation, may be 
brought in any county in which there may be property of, 
or debts owing to, said defendant, or where said defendant 
may be found; but if said defendant be a foreign insurance 
company, the action may be brought in any county where 
the cause, or some part thereof, arose.” 

Section 60: “Every other action must be brought in the 
county in which the defendant, or some one of the defend- 
ants, resides, or may be summoned.” 

Section 73: “A summons against a corporation may be 
served upon the president, mayor, chairman of the board 
of directors or trustees, or other chief officer; or, if its 
chief officer is not found in the county, upon its cashier, 
treasurer, secretary, clerk, or managing agent; or, if none 
of the aforesaid officers can be found, by a copy left at the 
office, or last usual place of business of such corporation.” 

Section 75: “When the defendant is a foreign corpora- 
tion, having a managing agent in this state, the service 
may be upon such agent.” 

Section 912: “A summons against a corporation may 
be served upon the president, mayor, chairman of the 
board of directors or trustees, or other chief officer; or, if 
its chief officer be not found in the county, upon its 
cashier, treasurer, secretary, clerk, or managing agent; or, 
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if none of the aforesaid officers can be found, by a copy 
left at the office or usual place of business of such cor- 
poration, with the person having charge thereof.” 

Section 914: “When the defendant is a foreign corpora- 
tion, having a managing agent in this state, the service 
may be upon such agent.” 

Section 4, art. I, ch. 72, Comp. St. 1909: “Service upon 
railroad companies may be made as upon other corpora- 
tions, or by leaving a copy of the summons by the proper 
officer, with any station agent, ticket agent, conductor, or 
other officer of said railroad formed within the limits of 
this state, or left at their usual place of business within 
said county.” 

The question arises: Has the plaintiff by the service 
made brought her case within any of those sections? As 
we view the question, plaintiff’s right must depend upon 
the provisions of sections 73 and 75 of the code, or section 
4, art. I, ch. 72, Comp. St., above quoted. If the service 
comes within the provisions of section 738, it must be be- 
cause either the agent of the Hlinois Central company, or 
that company itself, is the “managing agent” of the 
Minneapolis & St. Louis company. The same is true of 
seetion 75. Upon this point the evidence showed that the 
Minneapolis & St. Louis company had no agent or agency 
in Omaha or elsewhere in this state, and that neither of 
the parties served had any management of the traffic or 
business of that company, unless the mere fact of selling 
the coupon ticket, as such tickets are sold throughout the 
country, constituted such “managing” agency. If we 
assume that the copy of the ticket shown in evidence is, 
in its general terms, a correct copy of the ticket actually 
sold plaintiff, it contains the following clause: “In selling 
this ticket for passage over other lines, and in checking 
baggage on it, this company acts only as agent, and is not 
responsible beyond its own line.” While this recital might 
be construed as establishing the agency of the Illinois Cen- 
tral company in the sale of the ticket, yet we are unable 
to discover how that agency could be extended further, or 
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how it could constitute the agent for selling the coupon 
to be “managing agent.” These words have received 
judicial construction by many of the courts of this coun- 
try, but it would extend this opinion to an unreasonable 
length to collate the cases, and we will be content by re- 
ferring to 5 Words and Phrases, p. 4320. As a general 
definition we incline to the first one given by the authority 
referred to, which is: “A ‘managing agent’ must be some 
person vested by the corporation with general powers in- 
volving the exercise of judgment and discretion, as distin- 
guished from an ordinary agent or attorney, who acts in 
an inferior capacity and under the direction and control 
of superior authority, both in regard to the extent of his 
duty and the manner of executing it”—citing a number 
of cases. Other definitions are given, but which do not 
differ essentially from the above, and to which reference 
may be had. In Porter v. Chicago & N. W. R. Co., 1 Neb. 
14, the late Judge Mason in writing the opinion of the 
court said: “An agent who is invested with the general 
conduct and control, at a particular place, of the business 
of a corporation, is a managing agent, within the meaning 
of section 75 of the code, which authorizes service of suin- 
mons on a managing agent of a foreign corporation, and 
it is immaterial where he resides.” The service was held 
good in that case, as the defendant had a ticket and freight 
office at Omaha and ran its passenger and freight trains 
into that city, and the service was made upon the person 
having general charge of the business of the company, both 
there and in Council Bluffs. As it is made clear by the 
evidence that the only authority of the Illinois Central 
Railroad Company or its agent was to sell the coupon 
ticket over the Minneapolis & St. Louis railroad as they 
did over all other roads over which passengers were to be 
routed, we cannot hold that cither was a “managing 
agent” within the provisions of the sections above quoted. 

We are unable to see that the service comes within the 
provisions of section 4, art. I, ch. 72, Comp. St. It suf- 
ti-iently appears that the Minneapolis & St. Lovig com- 
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pany has neither station, station agent, ticket agent (ex- 
cept as above stated), conductor, or other officer of the 
company, or that said company is “formed within the 
limits of this state.’ There is no doubt that had the 
Minneapolis & St. Louis company had a station or place 
of business in Douglas county, and had the summons been 
served upon the agent of the company who was controlling 
and managing its affairs in this state, even to a compara- 
tively limited extent, the service might have been held 
good, but that is not this case. It is true that the petition 
states a cause of action against the Minneapolis & St. Louis 
Railroad Company. It is carefully and skillfully drawn. 
But we must look to the facts as shown by the evidence 
for the basis of the decision of the district court and of 
this court. That evidence shows, as above suggested, that 
the same relation existed between the Illinois Central 
Railroad Company and the Minneapolis & St. Louis Rail- 
road Company as between the Illinois Central Railroad 
‘ompany and practically all other roads of its class. 
Coupon tickets are sold in connection with tickets over its 
own line, but nothing more. This could not render the 
seller of the ticket a “managing agent’ of each road over 
which the ticket provides for passage. A large number of 
eases are cited by counsel for each party, but it is not 
deemed necessary to notice them further, as the statutes 
must control. 
The judgment of the district court is 
AFFIRMED. 
Lutron, J., not sitting. 


W. J. WATERS, TREASURER, APPELLANT, v. D. H. Harpt, 
APPELLEB. 
FILED Octoper 22, 1910. No. 16,154. 


1. Appeal: AcTion ar Law: Tria To Court: Review. Where, in an 
action at law, the cause is submitted to the trial court upon con- 
flicting evidence, and there is sufficient to sustain the finding of 
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the court hearing the cause, this court will not reverse the judg- 
ment, even if there was sufficient evidence to have sustained a 
finding in favor of the opposite party. 


2. -: CONFLICTING Evmencre. In such case, “this court will not 
weigh conflicting evidence.” Fischer v. Kram, 63 Neb. 241. 


AppreAL from the district court for Saline county: 
Lysis G. Hupp, JupGs. Affirmed. 


Rk. M. Proudfit, for appellant. 
J, E. Addie, contra. 


Reese, C. J. 


This was an action upon a promissory note given by 
defendant to plaintiff for $110. The petition is in the 
usual form. The defendant answered setting up as his 
principal defense a change or alteration of the note after 
its execution and delivery, and without his knowledge or 
consent, whereby the rate of interest which the note was 
to draw had been increased from 5 per cent. per annum 
to 8 per cent. per annum. The cause was tried to the dis- 
trict court without the intervention of a jury, the trial 
resulting in a finding and judgment in favor of defendant. 
Plaintiff appeals. 

On examining the bill of exceptions, we find a sharp 
conflict in the evidence. The defendant and the person 
who was the agent of plaintiff, and who made the contract 
‘with defendant and prepared and accepted the note, both 
testified in the most positive terms that the note, as orig- 
inally written, transinitted to and received by plaintiff, 
provided for a 5 per cent. rate of interest. It is shown 
that the note bore unmistakable evidenee that an erasure 
lad been made and the figure “8” placed over tlie erasure. 
Under those circumstances, the judgment will have to be 
affirmed, as we cannot say that the finding is clearly 
wrong. Fischer v. Kram, 63 Neb. 241, 

AFFIRMED. 
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GrorGH WILSON v. STATH OF NEBRASKA, 


FILED OcTosER 22, 1910. No. 16,621. 


1. Criminal Law: INDORSEMENT OF WITNESSES ON INFORMATION. The 


names of witnesses upon which the state relies to prove the 
charge against one accused of crime should be indorsed upon the 
information at as early a day as practicable after the discovery 
of such witnesses, and in all cases before the cause is called for 
trial, and reasonable time after such indorsement should be al- 
lowed to enable the defendant to prepare for trial. 


: Jurors: Disqvarirication. A juror in a criminal prosecu- 
tion, where the defendant is accused of murder in the first de- 
gree, disclosing on his voir dire examination that he has an 
opinion as to the guilt or innocence of the party charged, and 
being shown that such opinion is formed, in part, upon his 
actual knowledge of many of the facts to be proved on the trial, 
his personal inspection of the place where the tragedy occurred 
soon after the commission of the alleged offense, his visit to the 
home of the deceased the evening of and aiter the alleged killing, 
nis persona] acquaintance with the deceased, his lodging during 
the night of the tragedy at the same hotel where the accused 
boarded, his knowledge of the arrest of the accused the next 
morning and hearing remarks by the people present that they 
thought the accused was guilty, should render him incompetent 
to sit as a juror in the trial of the case. 


: EXAMINATION. It is the policy of the law that a 
person charged with a capital offense, and placed upon trial 
therefor, should have ample opportunity, in the examination of 
jurors as to their qualifications to act as such upon the trial, to 
asceriain the facts as to their competency, and his right in that 
behalf should not be unreasonably abridged or denied. 


Evivexce. In a@ prosecution of a defendant charged with 
murder in the first degree, it is error to allow proof by the 
state, in making its case in chief, that the accused had com- 
mitted the crime of desertion from the United States army a 
short time previous to the alleged homicide. 


TRraL: MiscONDUCT OF PRosEcUTOR. The evidence showed 
that the accused was a married man; that his family resided in 
the state of South Dakota; that after coming to this state he had 
agreed to marry another woman with whom he was on intimatc 
terms, the woman with whom the,agreement was made being 
sworn as a witness to prove the fact of the pre.uzise, but the 
marriage relation had not been entered into. ‘Th: prosecution 
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caused and procured the wife of the accused to come from South 
Dakota, take her place within the bar during the trial, and pro 
cured a witness to designate and point her out to the jury. Held, 
improper practice. 


WITNESSES: EXAMINATION By THE CouRT. While it is the 
right of a trial judge in the exercise of a sound discretion, and in 
case of urgent necessity, to interrogate witnesses on the trial 
of a criminal case, or even the accused himself when upon the 
witness stand, when essential to the administration of justice, 
yet the practice of so doing should be discouraged, and, in some 
instances, condemned. Should this discretion be abused, or 
prejudice to the accused be apparent, a new trial should be 
granted. 


6. 


7. Constitutional Law: Tri1at py Jury: Dury or Courts. The consti- 
tution and laws guarantee to every person a fair and impartial 
trial by an impartial jury. The obligation to protect these con- 
stitutional rights devolves upon the courts, and no court, when 
called upon to act, can shirk or evade the responsibility cast 
upon it by law. 


8. Criminal Law: Tran: Misconpuct or Prosecutor. In the argu- 
ment of a cause to the trial jury in a case where the accused 
was on trial charged with murder in the first degree, an at- 
torney for the prosecution said to the jury: “If this jury find 
the defendant guilty and do not bring in a verdict recommending 
the death penalty, no member of this jury need come to me and 
apologize, or to apologize to any member of the audience.” This 
is held to be such a gross violation of the rules of argument as 
to require the strongest censure; and no condemnation of the 
language by the trial court can effectually obliterate the injury 
and prejudice which might result to the accused. 


Error to the district court for Brown county: JAMES 
J. HARRINGTON, JUDGH. Reversed. 


J. A. Douglas, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W, Ayres, contra. 
Ressz, C. J. 


Plaintiff in error was convicted of the crime of murder 
in the first degree, and, his punishment having been fixed 
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by the jury at death, he was sentenced by the court to be 
hanged. He presents his case to this court by proceedings 
in error for review. 

The information under which he was put upon trial 
charged him with the crime of murder in the perpetration 
of a robbery, The person alleged to have been killed was 
Jacob Davis, Junior, and the crime was alleged to have 
been committed at Ainsworth, in Brown county. There 
seenis to be no doubt but that Davis was brutally mur- 
dered near his own door on the night of December 27, 1909, 
in the city of Ainsworth, and that he was robbed at the 
same time, the indications supporting this latter theory 
being the fact that, when he was discovered a short time 
before his death, no money was found on his person, and 
one of his pockets, the one in which he usually carried his 
money, was turned or drawn out as though it had been 
hastily rifled of its contents. He was never restored to con- 
sciousness and no evidence could be obtained from him as 
to the facts of the assault upon him, nor who was the 
guilty party. He died witliin three or four hours after 
receiving his injuries. An examination of his body before 
and after death showed that he had been struck on the 
head with some instrument by which his forehead and 
scalp were severely injured and the skull fractured, and 
also showed a gunshot wound passing through the head 
from the right to the left side, the ball entering on the 
right side a little above and back of the ear and lodging 
against the scalp upon the opposite side. The crime was 
committed between 11 and 12 o’clock at night as deceased 
was returning home from his place of business, the night 
being a bright moonlight night, the ground covered with 
snow. The fact of the commission of the crime by some 
one is not questioned. There was no direct evidence of 
the guilt of plaintiff in error, and the question of his con- 
nection with the commission of the offense depends upon 
circumstantial evidence alone. It is not our purpose to 
discuss the evidence with regard to its convincing quality, 
as, according to our view, a new trial must be had, and 
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the evidence upon a second trial may differ in some par- 
ticulars from that presented on the first. 

The first contention of plaintiff in error is that the 
district court erred in permnitting the indorsement of the 
naunes of ten additional witnesses upon the information. 
The record shows that the information was filed on the 
31st day of January, 1910. On the Ist day of February, 
following, plaintiff in error wag arraigned, and entered 
his plea of “not guilty” to the information. The cause 
was set for trial on the 14th day of the same month, when 
court adjourned to that day at the hour of 10 o’clock A. M. 
On that day, “after 9:30 o’clock A. M.,” notice was served 
upon counsel, who had been appointed to defend plaintiff 
in error, of the pendency of the motion for leave to indorse 
the ten additional names upon the information. When 
court convened and the trial was about to proceed, and 
“one juror had been called by the clerk aud had taken his 
seat in the jury box,” the county attorney presented his 
application for leave to indorse the names, and the “juror 
thus called was informed by the court he would not be 
needed, and requested to vacate the jury liox, which he 
did,” and permission was given to make the indorsement. 
The showing made by the county attorney was to the effect 
that the ten persons, naming them, were material ‘wit- 
nesses for the state; that at the time of the filing of the 
information it was not known to the county attorney or to 
the other attorneys for the prosecution (there being two 
others assisting the county atturney) that the persons 
named would be material witnesses; and that “the same 
was not known by affiant (the county attorney) until after 
the adjournment of court on February 1, 1910." Formal 
objection was made to the granting of the order. The 
court granted the leave asked, and “advised the defendant 
und his counsel that the court would on its own motion 
-ontinue said cause for 24 hours,’ when counsel “con- 
sented tu waive said time and proceed with the trial, 

* * yenewing, however, lis objections to the indorse- 
ment of additional names on the information.” 
44 
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the prosecuting attorney shall indorse upon the informa- 
tion “the names of the witnesses known to him at the time 
of filing the same; and at such time before the trial of any 
case as the court may, by rule or otherwise, prescribe, he 
Shall indorse thereon the names of such other witnesses | 
as shall fhen be known to him.” In Stevens v. State, 19 
Neb. 647, we held that this provision was intended to ap- 
prise the accused in advance of the trial what witnesses 
would testify against him, and must be strictly complied 
with by the prosecutor, and in Siweenie v. State, 59 Neb. 
269, it was held to be error for the court to permit the 
name of a witness for the state to be indorsed on the infor- 
mation after the commencement of the trial. In Gandy v. 
State, 27 Neb. 707, 732, it was held that the names of wit- 
nesses cannot be added unless it be shown that they were 
not known before. In Gandy v. State, 24 Neb. 716, it was 
held that the prosecutor should indorse the names of wit- 
nesses on the information before the day of trial, if known 
to him. In Parks v. Stute, 20 Neb. 515, we held, quoting 
from the supreme court of Michigan (frem = which 
state our statute was substantially taken), that “the 
defendant has a right to know in advance of the trial what 
witnesses are to be produced against him, so far ag then 
known, and to have any new witnesses indvrsed on the 
information as soon as discovered.” It is not deemed 
necessary to refer further to our decisions upon this poini. 
As we have already observed, the showing made by the 
county attorney was that the names of the witnesses werc 
not known to the attorneys for the prosecution at the time 
of the filing of the information, nor until after the ad- 
journment of the court on February 1; but there is no 
showing that the discovery was not made soon thereafter. 
Notice of the fact that the application would be made was 
not given to counsel for plaintiff in error until less than 
half an hour before the calling of the case for trial. The 
application was net made until after the case lad beer 
announced and called for trial, the impaneling of the jury 
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commenced, and one juror called into the jury box. It is 
true that the court offered to adjourn the trial of the cause 
for 24 hours, if desired by the defense, but the time offered 
was So unreasonably short there could have been nothing 
gained by such postponement, and counsel waived no right 
by declining to accept such adjournment. See Johnson v. 
State, 34 Neb. 257. The importance of such a trial would 
seem to require the utmost good faith on the part of the 
prosecution. It is strongly our impression that the 
knowledge of the step to be taken was unreasonably and 
unjustly withheld from the defense until the last moment 
in which the application could be made, if indeed not later 
than it should have been allowed. This might not of itself 
demand a reversal of the judgment, but it must be appar- 
ent that it was such an irregniarity as might work serious 
injustice to a defendant. 

The next contention is that the court erred in overruling 
certain challenges of jurors for cause, and that, the de- 
fendant having exhausted his peremptory challenges, such 
error should demand the reversal of the judgment. It is 
unnecessary for us to repeat what is provided by our con- 
stitution, and so often declared by all the courts of the 
land, including this one, that in all criminal cases an 
accused is.entitled to a fair and impartial trial by an im- 
partial jury, and that it is the sworn duty of the conrts to 
see that that right is scrupulously maintained. 

A juror by the name of Woorley was called, and, upon 
being examined by one of the attorneys for the prosecution 
as to his competency as a juror, testified that he had 
neither formed nor expressed an opinion as to the guilt or 
innocence of the accused, and that he could enter npon the 
trial of the case with his mind free from any opinion upon 
that subject. Upon being examined by counsel for the 
defense, he stated that he resided some 30 miles from 
Ainsworth, had formerly lived in that city, was well 
acquainted with the deceased, that he was in the citv the 
night of the tragedy, spent the night at the hotel where the 
accused was boarding, was in the city the 28th, knew of 
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morning of the 28th, that he talked with the people that 
day about the affair, was at the house of deceased, knew 
wl the circuustances of the body being found, how de- 
ceased was supposed to have been killed, was to the prem- 
ises where the tragedy occurred, and had thought about 
the case in connection with the accused. He was asked 
the following: “From your knowledge of the facts and 
the visits you paid to the town, do you say now that you 
haven’t formed any opinion as to the guilt or innocence 
of the defendant?” His answer was: “Well, none but 
what it could be changed.” Then follows: “Q. Well, it 
would take some evidence to change your mind, would it 
not? A. Yes, according to the evidence. Q. You have 
heard one side of the case? A. That is all. Q. You have 
heard the state’s side? A. That is all. Q. It would take 
some evidence to cause you to change your mind? <A. Yes, 
sir, Q. As to the guilt or innocence of the defendant? 
A. Yes.” The court then took the juror in hand in quite 
an extended examination. The answers were apparently 
candid, but there was little, if anything, brought out show- 
ing the exact condition of the juror’s mind. When asked 
if the persons with whom he talked claimed to know the 
facts, his answer was: “No; they didn’t know. They 
thought it was Mr. Wilson.” His answers were generally, 
“T think so.” His attention was not called to his former 
statement that it would take some evidence to change his 
mind, and no explanation or modification of those answers 
was made, : 

Upon a consideration of all the answers of this juror, 
we are unanimously of the opinion that the circumstances 
detailed by him required that the challenge be sustained: 
and that he be excused from the panel. The statement 
1uade by him that he had formed an opinion as to the gnilt 
or innocence of the accused, which it would require evi- 
dence to remove, when taken in connection with his 
auequaintance with the deceased, his presence at the home 
of the deceased, his visit to the spot where the tragedy 
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occurred, his remaining at the hotel where Wilson was 
boarding, his intimate knowledge of so many of the facts 
and of the condition of the minds of those who “thought 
it was Wilson,” failed to show that he was “impartial,” 
and that he would not be influenced by his opinions based 
upon what he had seen and heard. 

The juror Cunningham, when interrogated by counsel 
for the state, answered questions as follows: “Q. From 
what you have heard or read, have you formed or ex- 
pressed an opinion as to the guilt or innocence of the de- 
fendant? A. Well, I have to a certain extent; yes, sir. 
Q. Do you still have that opinion? A. Well, I believe I 
do. Q. How is that? A. I believe I have; yes, sir. Q. 
Is that opinion such as it would require evidence to re- 
move if you were selected as a juror in this case? A. Yes, 
sir; I think it would take some.” When interrogated by 
counsel for the defense, the same state of mind of the juror 
was clearly shown. He was challenged for cause. The 
court propounded a number of questions, many of which 
were quite leading in character, and by the answers to 
which the former statements of the juror were modified. 
The challenge of the defense was overruled. Counsel for 
the accused then said: “ ‘I would like to ask him another 
question.’ By the court: ‘Request denied.’ Defendant 
excepts.” Just why the request was denied is not shown 
by the record, and indeed we doubt if any good reason 
could be given. There was no objection nade by counsel 
for the state, and we are unable to perceive why or how 
any could have been properly made. In the case of Basye 
v. State, 45 Neb. 261, the subject of the right of a party 
to propound questions to a jury within reasonable limits 
is discussed at considerable length, and that right is fully 
established. This Juror was retained and served in the 
trial of the case, the accused having exhausted his per- 
emptory challenges. 

William Renziehausen of Fort Meade, South Dakota, a 
lieutenant in the United States army, was called as a wit- 
ness, and, in answer to questions, stated in response that 
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the accused enlisted in the United States army at Fort 
Slocum, New York, on the 8th day of January, 1908, by 
the name of Walter Rifenburg, and had been known by 
that name ever since; that he was a married man; that his 
wife was then sitting at the table in the court room 
(stated by counsel to be a table within the bar of the 
court) ; that he was given a 10 days’ furlough to take effect 
the 11th day of November, extending to the 20th day of 
the same month; that he left the post at that time; that 
witness next saw him on the 13th day of Noveinber, 1909, 
when he came to draw his pay for the month of October, 
which he did; and that the witness had not seen him since 
that time until the time of the trial. He was then asked: 
“Q. Was the defendant ever discharged from the army?” 
Objection was made to the question as “being an effort on 
the part of the prosecution to prove that the defendant has 
committed a crime against the laws of the United States.” 
The court responded: “T will allow it on the theory of his 
occupation.” The witness then answered: ‘He has never 
been discharged from service. He deserted.” Counsel for 
the defense moved to strike out the words “he deserted,” 
for the reason as stated above. This motion was sustuined, 
when counsel excepted to the answer of the witness, “as 
the same tends to prejudice the defendant in his trial in 
this case.” The objection was overruled, and exception 
taken. This testimony and many other portions of the 
record show and demonstrate beyoud all doubt the exist- 
ence of a set purpose on the part of the prosecution to dis- 
eredit the accused in the minds of the jurors. There is 
no kind of merit in the contention that, under the claiin 
of “occupation,” this evidence, offered in chief in the 
state’s case, as it was, was or could have been competent. 
It is true that the court ordered the words “he deserted” 
stricken out of the answer of the lieutenant, but there is 
no suggestion in the record of the ruling that the jury 
were admonished that the statement should not be consi:l- 
ered by them, and all the injury the language could inflict 
had been accomplished. But back of this is the question 
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itself. It had been shown, whether correctly or not, that the 
accused had enlisted in the United States army; that he 
had been granted a 10 days’ furlough; that after his de- 
parture under that furlough the commanding officer had 
not seen him until the opening of the trial. The witness 
was then asked: “Was the defendant ever discharged 
from the army?” With a willing witness upon the stand 
there could be no doubt as to what the answer would be, 
or what was desired, but the objection was overruled “on 
the theory of his occupation.” Of similar import and pur- 
pose was the production of the wife of the man on trial, 
placing her at a table within the bar, and having this same 
witness point her out to the jury. It had been shown that 
accused was a married man; also by the witness, Miss 
Leads, that he had made an engagement to marry her, but 
had not done so at the time of his arrest. It is openly 
charged in the record, the brief and argument, and not 
denied, that the prosecution caused and procured the law- 
ful wife, the only one, whom it was well known could not 
be used as a witness against him, to be brought from South 
Dakota to Ainsworth, placed within the bar, and pointed 
out and designated, and thus made to appear as a living 
witness against him. There may be other cases where such 
things have been attempted, but, if so, we have not found 
then. This subject of proof of the commission of other 
offenses was before the court of appeals of the state of 
New York in People v. Sharp, 107 N. Y. 427, 1 Am. St. 
Rep. 851, where the subject is ably discussed by Judge. 
Panforth, and at page 457 of 107 N. Y. he says: “If 
Sharp had given evidence of good character, the prosecu- 
tion might have answered that evidence by proof that his 
character was bad, but I believe it has not been thought 
by any judicial tribunal that such evidence could be given 
in anticipation of proof from the defendant, nor that an 
issue upon it could be tendered by the prosecution”’— 
citing cases. Indeed, the proposition is so elementary as 
to require no discussion here. We know of no case where 
a conviction has been allowed to stand where this salutary 
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rule has been thus violated. See Paulson v. State, 118 
Wis. 89. 

These observations apply with equal force to the cross- 
examination of the accused, who took the witness stand in 
hig own behalf. We was 23 years of age, and, judging by 
his answers and language used, is not as well qualified to 
sustain himself under such an examination as older and 
more experienced persons might be. The ordinary and 
well-established rules of cross-examination appear to have 
been forgotten or ignored, and many of the minute details 
of his domestic life were dragged into public view over the 
objections of his counsel. At one point in his examination 
in chief he sought to show that prior to his coming to 
Ainsworth he had something of a sun of utoney, some of 
which at ties was deposited in a bank in South Dakota. 
Whether his statements and claims in this regard were 
true or not, both his examination in chief and = cross- 
examination demonstrated that he was not entirely clear 
in his testimony, and that his business capacity was liiu- 
ited. His deposits in the bank were of comparatively 
small amounts. His cross-examination proceeded as fol- 
lows: “Q. Then all the money you had in the bank was 
What you had in the Commercial National Bank in July? 
A. I think so. Q. And your account with that bank was 
closed at that time, wasn’t it? A. I think so. Q. What 
is the fact about the matter? A. I wouldn’t say what 
month it was.” By the court: “Q. Was your banking 
business so extensive you couldn’t tell that? A. I couldn't 
tell the month I drew thie last money out of there; no, sir.” 
The cross-examination by counsel for the state then pro- 
ceeded upon the same snbject. When we consider the 
great length of the cross-examination, the length of time 
the accused had heen upon the stand, the small amount 
of deposit which it was claimed had been made, the per- 
sistence with which the cross-examining counsel had 
pressed the subject, in substance, if not in form, repeating 
hig inquiries, and the natural embarrassments under which 
the witness must have labored, even if he were trying to 
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tell the truth, we cannot refrain from saying that, under 
the circumstances, the injection of the one question by tlie 
court, evidently sarcastic, was ill-timed and ought not to 
have been indulged in. The subject of such interferences 
by the courts has been before this court in Maynard v. 
State, 81 Neb. 301, and in Fager v. State, 22 Neb. 832, and 
in both cases the practice was condemned, except “in case 
of urgent necessity.” This is the rule in this state, and 
it ought to be adhered to. There was no “urgent neces- 
sity,’ nor indeed any necessity at all, for the interroga- 
tory, and this is especially sv since the state was repre- 
sented by three able counsel, any one of whom was en- 
tirely competent to care for and protect the right of the 
-state. 

It is insisted with considerable earnestness that the 
eourt erred in the admission of evidence over the ob- 
jections of the accused; that there was error in the in- 
structions, both given and refused; and that the verdict 
is not sustained by sufficient evidence. Since there will 
have to be a new trial, these questions will not be ex- 
amined, as they may not arise in the further progress of 
the case. 

Our constitution provides that in all criminal prose 
cutions the accused shall have his trial by an impartial 
jury. This provision necessarily carries with it the as- 
surance of a fair and impartial trial. Without any sug- 
gestion on our part as to either the quantity or quality 
of the evidence we are convinced that neither of these 
constitutional guaranties lias been extended to the accused 
in this case. Every judicial officer in this state has been 
sworn to support and protect this constitutional right, and 
the obligation should be observed at all Hazards. None 
of them can evade it. As emphasizing what we have said 
and indicating the intense feeling and bitterness of the 
prosecution, we need but refer to a portion of the argu- 
ment of one of the state’s counsel to the jury. We here 
copy that portion shown by the record: “If this jury 
finds this defendant guilty and do not bring in a verdict 
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recommending the death penalty, no member of the jury 
need come to me and apologize, or to apologize to any mem- 
ber of the audience.” Due objection was made to this 
highly objectionable language. It was denounced by the 
court in proper and unmeasured terms, and the jury were 
strongly and fittingly cautioned against it. The general 
interest taken in the case, and the trial, in connection 
with the language used, renders it clear that there was an 
“audience” present. This court and courts generally 
throughout this enlightened country, backed up by every 
text-writer upon the subject, have spoken in emphatic 
terms as to the duties of a prosecutor. A public prose- 
cutor is declared to be a semijudicial officer. His duties 
are not to secure couvictions, but to present and aid the 
court and jury in ascertaining and arriving at the truth. 
There is no demand in any case for browbeating and abus- 
ing defendants or witnesses, or intimidating juries. Al! 
such conduct should be avoided by prosecutors. Is the 
public mind inflamed against an accused? If so, seek 
to allay bitterness of strife and deliberately and dispas- 
sionately search for the truth. More than this would be 
a violation of public duty. 

The judgment of the district court must be reversed and 
the case remanded for further proceedings, which is done. 


REVERSED. 


HAMILTON COUNTY, APPHLLANT, v. JASPER B. CUNNING. 
HAM 28T AL., APPELLEES. 


Firep Ocroper 22, 1910. No. 16,150. 


County Treasurers: Liasmiry ror InreresT. A county treasurer is 
not Mable on his bond for interest which he has not collected 
and has been unable to collect upon the public funds in his 
care, unless it appears that some act or neglect of his has pre- 
vented or hindered the collection of such interest. 


APPEAL from the district court for Hamilton county: 
BENJAMIN F. Goon, Jupen. Affirmed. 
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A. M. Post and Albert &€ Wagner, for appellant. 
J. J. Thomas and Hall & Stout, contra. 


BARNES, J. 


Action by the county of Hamilton against an ex-county 
treasurer on his official bond for the recovery of money 
alleged to be due the county on account of interest on the 
publie funds while in his custody as such officer. The de- 
fendants had judgment, and the plaintiff has appealed. 

The undisputed facts as shown by the record are as 
follows: The defendant Cunningham was the treasurer of 
Hamilton county for two terms, a period of four vears, 
from January, 1902, to January, 1906, and the defendant, 
the American Bonding Company, was the surety on his offi- 
cial bond. Shortly after Cunningham assumed the duties of 
hig office large sums of money were paid to him as county ° 
treasurer, and thereupon he, together with the county 
commissioners, made every possible effort to induce the 
banks doing business in Hamilton county to become 
county depositories, under the provisions of ch. 18, Comp. 
St. 1909, in order to faithfully administer the affairs of 
the office and provide a safe place or places in which to 
deposit, safely keep and obtain interest on the public 
funds. It appears that all of the banks doing business in 
the county, except the First National Bank of Aurora and 
the Aurora State Bank, duly qualified and became county 
depositories; that thereupon the treasurer deposited in 
each of said depository banks the full amount of money 
which they were respectively entitled to receive under the 
provisions of the county depository law; that he at all 
times during his official incumbency kept in said banks 
the full amount of money which they were lawfully en- 
titled to receive, and thus obtained interest on all of the ° 
public funds which he was able to place in such deposi- 
tories; that there was in his hands from time to time a 
large amount of public money which he was unable to 
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thus dispose of; that he made every possible effort to ob- 

tain depositories in other counties, and in good faith en- 
deavored to induce the First National Bank of Aurora and 
the Aurora State Bank to become depositories. This they 
declined to do, and at all times refused tov pay any in- 
terest on the public money, for the reason that they had 
constantly on Land more money of their own than they 
could profitably loan or invest. 

It thus clearly appears that the defendant treasurer was 
unable to obtain interest on the balance of the public 
money in his hands. It also appears, and is conceded, 
that during all of the time that Cunningham held the of. 
fice of county treasurer the vault and safe furnished te 
him by the plaintiff county were unsafe, and he was 
furnished no safe place in which to keep the public money: 
that thereupon, from time to time, as he deemed it neces- 
sary for the safe-keeping of such money, he purchased 
demand certificates of the Aurora State Bank, which was 
“onveniently located at the county seat, payable to him- 
self personally; that he immediately indorsed the same to 
himself as county treasurer and deposited them in the 
county safe; that in transacting the business ‘of his office 
he handled the certificates as cash, and they were so con- 
sidered by the board of commissioners, who had full 
knowledge of the transaction, and who approved of the 
same by making settlements with the defendant treas- 
urer semiannually, receiving and treating them upon such 
settlements as so inuch cash, and that all of such cer- 
tificates have been paid in full; that the defendant treas- 
urer at the expiration of each of his terms of office made 
final settlement with the county board, and paid over to 
his successor in office the full amount of public money 
which he had received, including all the interest and ac- 
cumulations which he had actually obtained thereon; that 
he never received any interest or accumulations of any 
kind or amount upon the demand certificates which he thus 
purchased and procured with county funds which he could 
not lawfully place in any of the depository banks, 
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On the foregoing facts the district court held that the 
defendants were not liable, and dismissed the plaintiff’s 
action. 

It is strenuously contended that it was the duty of the 
treasurer to collect the interest on the demand certifi- 
cates above described, and therefore he is liable to the 
county for such interest, and the fact that he was unable to 
do so is no defense to this action. In support of this our 
attention is directed to article ITI, ch. 18, Comp. St. 1909, 
commonly called the “depository law,” in which the fol- 
lowing provisions are found: That the county treasurer 
shall keep on deposit, for safe-keeping, in state, national 
or private banks, doing business in the county and of ap- 
proved and responsible standing, the amount of moneys 
in his hands collected and held by him as county treas- 
urer; that all banks receiving and holding such deposits 
shall pay interest thereon at not less than 2 per cent. per 
annum; that the county board shall act upon applications 
of banks to receive such deposits, and approve the bonds 
of those selected as public depositories; that the county 
treasurer shall not deposit such money or any part thereof 
in any bank other than those thus selected, if any have 
heen selected for the purpose, and that all deposits that he 
shall make in any bank whatsoever shall be paid at a rate 
of not less than 2 per cent. per annum. 

It therefore scems clear that it was the duty of the 
county treasurer to deposit all of the funds in his hands 
in depository banks, if sufficient banks had qualified to 
enable him to do so, and it was also his duty to collect 
and receive from such depository banks interest at a rate 
of not less than 2 per cent. per annum. It appears, how- 
ever, that the defendant treasurer in this case performed 
that duty to the full extent of his ability; that, notwith- 
standing that fact, there still remained in his hands a 
large sum of public money which he was unable to thus 
dispose of, and upon which he could collect no interest 
whatsoever. Of the safety of this fund he was an insurer, 
as declared by the statutes and the decisions of this court; 
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and, in order to protect himself and save the county from 
loss, it was necessary for him to deposit it in some safe 
and suitable place. It is agreed that the county had 
furnished him no such place, and therefore he was obliged 
to place the money in some responsible bank. He could 
not lawfully deposit it in any of the depository banks, and 
none of the other banks in the county would accept the 
money, if required to pay interest thereon, so the only 
course left open to him was to purchase the demand cer- 
tificates in question, and, having done so in good faith, he 
should not, as a penalty for his actions, be required to 
pay interest thereon. 

It is further contended that the facts of this case ren- 
dered the Aurora State Bank a de facto depository, and 
several authorities are cited in support of that contention. 
On this theory it is claimed that the treasurer is charge- 
able with interest on the demand certificates. It appears, 
however, that in the cases cited there had been an attempt 
on the part of the bank and public officers to comply with 
the terms of the depository law; that by some mistake, 
neglect or inadvertence the statutes had not been literally 
complied with. Recovery was sought upon the bonds of 
such banks, and it was held that the attempt to qualify 
under the provisions of the Jaw had rendered them de 
facto depositories. In the case at bar, however, there was 
no attempt on the part of the Aurora State Bank to be- 
come a depository. On the contrary, it had persistently 
refused to qualify as such, and had steadily declined to 
receive any of the public money, if required to pay interest 
thereon. We are therefore of opinion that the cases cited 
do not support the plaintiff's contention. 

Again, when this action was commenced the defendant 
treasurer had retired from office; he was no longer a rep- 
resentative of the county, and had no control over its 
funds. If the county was entitled to recover interest 
from the bank, which question we do not here decide, the 
fund belonged to the county, and the treasurer could 
not maintain an action to recover it. Therefore, it cannot 
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be said that he was even charged with the duty to col- 
lect it. 

Finally, by construing the depository law in the light 
of other statutory provisions relating to. the powers, du- 
ties and liabilities of county treasurers, and according to 
our former decisions, we are of opinion that the acts of 
the defendant Cunningham were not such as to render 
him liable to the county for the interest sought to be 
recovered in this action. Statutes ought not to be so con- 
strued as to require impossibilities of public officers in the 
discharge of their official duties. 

The judgment of the district court is therefore 


AFFIRMED. 


Root, J., concurs in the conclusion. 


Rose and SEDGWICK, JJ., not sitting. 


Ep R. WESTING, APPELLEE, V. OHICAGO, BURLINGTON & 
QUINCY RAILWAY COMPANY, APPBLLANT, 


Fivep Octoser 22, 1910. No. 16,160. 


1. Appeal: Variance: Review. A judgment will not be reversed for 
a@ variance between plaintiff's allegations and his proof, unless 
it is clearly shown to be material and that the defendant has 
been misled thereby to his prejudice in making his defense. 


2. : : . Unless the matter of variance has, in some 
suitable manner, been brought to the attention of the trial 
court, a court of review may decline to consider it. 


3. Railroads: DAMAGE BY FIRE: BurRDEN or Proor. In an action for 
damages clearly shown to have been caused by the escape of 
fire from a railroad engine, the burden is upon the company to 
show that the engine was properly constructed, equipped, and 
operated. 

4, Trial: ParurRe oF PLAINTIFF To TresTiry: InsTRUCTIONS. Where the 


plaintiff, by the evidence of competent and disinterested wit- 
nesses, fully establishes his cause of action and the amount of 


656 NEBRASKA REPORTS. [ Vou. 87 


Westing v. Chicago, B. & Q. B. Co. 


his recovery, he may decline to testify in his own behalf, and 
his omission, while upon the witness stand, to state the amount 
of his damages does not require the court In his instructions 
to comment unfavorably upon that fact. 


APPEAL from the district court for Kearney county: 
Harry 8. DunGAN, Jupen. Affirmed. 


James H. Kelby, Byron Clark and J. L. McPheely, for 
appellant. 


Adams & Adams, contra, 


BARNES, J. 


Action to recover damages by a fire alleged to have been 
caused by the negligence of the defendant. The plaintiff 
had the verdict and judgment, and the defendant has ap- 
pealed. 

One of defendant’s assignments of error, and perhaps 
the principal one, is that there was a fatal variance be- 
tween the plaintiff’s allegations of negligence on which he 
songht to recover and the proof contained in the record. 
The charging part of the plaintiff’s petition is, in sub- 
stance, as follows: That on or about the 5th day of No- 
vember, 1907, the defendant, contrary to its duty in that 
regard, carelessly and negligently omitted to keep its 
right of way free and clear of dry and combustible ma- 
terials, but negligently permitted large quantities of dry 
grass and weeds to accumulate over and upon its tracks 
and right of way near the premises of plaintiff, and es- 
pecially near the northeast quarter of section 26, in town- 
ship 8, range 14 west, in Kearney county, Nebraska; that 
on or about said 5th day of November, 1907, the servants, 
agents and employees of defendant in operating and run- 
ning its engines over its line of road at or near the north- 
east corner of section 27 aforesaid, the sume being near the 
premises of the plaintiff in said county, negligently and 
carelessly permitted said engine, being an engine operated 
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by said servants at said time, to cast out sparks and coals 
of fire therefrom into the dry grass and other combustible 
materials on defendant’s right of way and set fire thereto, 
which spread out and over said lands of plaintiff, and 
thereby burned up and destroyed all the grass and herb- 
age on said lands. 

Defendant’s answer contained a general denial, and also 
certain allegations of contributory negligence on plain- 
tiff’s part, which caused the damages for which he sought 
to recover. 

The record fairly discloses that the fire which caused 
the damage in question or:ginated from sparks or coals 
of fire thrown by one of the defendant’s engines or loco- 
motives, but instead of starting in the rubbish, weeds, dry 
erass, etc., alleged to have accumulated on defendant’s 
right of way, it started in the: grass several feet outside 
of the right of way on a small tract of land belonging to 
one Lang, and thence it spread onto the plaintiff's prem- 
ises. This is the matter of variance on which the defend- 
aut relies for a reversal of the judgment of the district 
court. It is contended that such variance is inaterial, and 
therefore the verdict is not sustained by the evidence. 

There might be some force in this contention if the. de- 
fendant had seasonably presented that question to the 
trial court. It appears, however, that when the plaintiff 
introduced his evidence it was not objected to because it 
failed to support the allegations of the petition and was 
at variance therewith. In fact, it does not appear that the 
matter of variance was urged or even suggested by any one 
at any time during the trial in the district court. It was 
not raised or discussed during said trial or in the motion 
for a new trial, and there is nothing in the record which 
tended to raise that question, unless it. be held that de- 
fendant’s request for a directed verdict had that effect. 

By section 138 of the code it is provided: “No variance 
between the allegation in a pleading and the proof is to 
be deemed material, unless it have actually misled the 
adverse party, to his prejudice, in maintaining his action 

45 
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or defense upon the merits. Whenever it is alleged that a 
party has been so misled, that fact must be proved to the 
satisfaction of the court, and it must also be shown in 
what respect le has been misled; and thereupon the court 
may order the pleading to be amended upon such teris 
as may be just.” In accordance with the foregoing, it was 
held in Knight v. Finuey, 59 Neb. 274, that “variances 
between allegation and proof which are immaterial or not 
prejudicial do not call for a reversal of a judement.” In 
the opinion it was said: “It is argued that there were 
fatal variances between the note in suit as pleaded and 
the one introduced in evidence. There were some differ- 
ences, but none material to the issues, or the existence of 
which could in the least prejudice the rights of the com- 
plainant; morevver, the error, if any in this regard, was 
in no manner the subject of notice, objection or exception 
in the trial court, and is not entitled to consideration 
here.” In Spencer v. Wilson, 74 Neb. 459, it was held: 
“Where a party relies upon a variance between the plead- 
ings and the proof to defeat a recovery, that question 
should be raised at some time during the progress of th< 
trial, and, unless it is so raised and suggested to the trial 
court, it will not’be considered on error in this court.” 
Again, we lave frequently held that a variance between 
the averments of a pleading and the evidence given to 
sustain it is not to be deemed material unless it has mi:- 
led the adverse party to his prejudice. Lubher v. Grany 
Detour Plow Co., 58 Neb. 111; Toy v. AleHugh, 62 Neb. 
820; Slull v. Masilonku, 74 Neb. 309; Ittner Brick Co. v. 
Killian, 67 Neb. 589. 

It is true that in the case at bar it was alleged in th: 
petition that the fire staried in the weeds, dry grass anc 
combustible materials which defendant had negligently 
permitted to accumulate on its right of way, while the 
proof shows that it started outside of the right of way; 
but it clearly appears that defendant’s section foreman 
made a report of the fire at the time it occurred, and th. 
company was fully aware of that fact, therefore it ha: 
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ample oppertunity to prepare its defense in acvordanc: 
with that view of the case. So it cannot be said that the 
variance complained of misled the defendant to its preju- 
dice, and it therefore affords no ground for reversing the 
‘judgment of the district court. 

Defendant’s other assignments of error relate to the 
matter of instructions, and the foregoing rule disposes 
of ali of them but two, which we will now consider. 

It is contended that the court erred in giving instruc- 
tion numbered 3, upon his own motion, by which it was 
stated in substance, among other things, that in order to 
entitle the plaintiff to recover it would only be necessary 
for him to prove that the defendant, by and through its 
agents and employees, set out the fire, and that the same 
spread over his premises, destroying his crops and injuring 
his land as claimed by him in his petition. It is contended 
that the burden of proof is upon the plaintiff; that he had 
- alleged negligence; and that this instruction cast the bur- 
den of proof upon the defendant. A like question wax 
before this court in Union P. R. Co. v. Keller, 36 Neb. 189, 
where it was said: “Where the proof shows that a fire 
originated from an engine running over the defendant’s 
railway, it is unnecessary for the plaintiff to show affirm- 
atively any defect in the construction or condition of the 
engine, or any negligence in its management. Negligence 
will be presumed from the fact that fire was set out.” 
In Rogers v. Kansas City & O. R. Co., 52 Neb. 86, we held: 
“Where damage is caused by the escape of fire from a 
railroad engine, the burden is upon the company to show 
that the engine was properly constructed, equipped, and 
operated.” From the foregoing it is apparent that the 
district court did not err in giving the instruction com- 
plained of. 

Finally, it is contended that the court erred in refusing 
to give instruction numbered 14, requested by the defend- 
ant. The request reads as follows: “The court instructs 
the jury that, the fact of plaintiff’s not testifying as to the 
value of the property he claims was destroyed by fire in 
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determining the amount of.damage he has sustained, you 
have a right to presume that his knowledge and evidence, 
if given, would be against his interest.” It is true that 
the plaintiff did not testify as to the amount of his dam- 
ages; but there is sufficient competent evidence given by 
ipparently disinterested witnesses upon that question to 
sustain the verdict of the jury. We are not aware of any 
rue compelling the plaintiff to establish the wnount of 
damages by his own testimony, and there would seem to 
be no reason for him to testify upon that point if he is 
ble to establish it by the evidence of other competent and 
lisinterested witnesses. We are therefore of opinion that 
‘he court properly refused to give this instruction. 

After a careful examination of the record, we are satis- 
fied that it contains no reversible error, and the judgment 
.f the district court is therefore 

AFFIRMED. 

SEDGWICK, J., concurring. 


{t is said in the opinion that the defendant “had ample 
opportunity to prepare its defense” because its section, 
foreman reported the facts to the company at the time 
they occurred. I think that this will not do as a rule of 
pleading. If this is to he the rule of pleading, then there 
will be no necessity of pleading at all; it will only be 
necessary to prove that the defendant has had “ample no- 
tice” from some other source that the plaintiff has a valid 
claim and full notice of the nature of the claim. A defend- 
ant in a lawsuit has a right to rely upon the petition as 
stating all that he is required to defend against. It is 
not supposed that he will be ready, in court, to defend 
against other charges not contained in the pleadings. 

I concur in the conclusion on other grounds stated in 
the opinion. 


REESE, C. J., concurring. 


I concur in the result reached in the opinion of the ma- 
jority, but desire to say that I do not think that under 
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the circumstances of this case the averment that the fire 
was started within the right of way is material in so far 
as the statement of facts constitutes a cause of action is 
concerned. I believe the petition would be good without 
the alegation. If I am correct in this, the fact that de- 
fendant knew of the true conditions through the report 
of a proper employee, there could be no surprise, and 
therefore no error, even if the matter had been properly 
presented to the district court. 


K. B. WARD, APPELLANT, V. CITY OF LINCOLN, APPELLER. 
Firep OcToser 22, 1910. No. 16,718. 


Municipal Corporations: Pusiic IMPROVEMENTS: LiaBiLiTy. L., a city 
of the first class, entered into a valid contract for the construc- 
tion of a sidewalk, the cost thereof to be paid by a special as- 
sessment to be levied on the lots abutting the improvement; the 
sidewalk was constructed according to the contract, and the 
city levied a special assessment upon the abutting lots to pay 
for the same; thereafter the city failed and neglected to collect 
the assessment, and entered into an agreement with the owner 
of the lots by which it attempted to release them from the lien 
of the special assessment and caused the same to be canceled 
and discharged of record. Held, That such conduct on the part 
of the city rendered it Hable in an action to recover the contract 
price of the improvement. 


APppAL from the district court for Lancaster county: 
Witiarp E. Stewart, Jupen. Reversed. 


H. Rosenthal, for appellant. 
C. C. Flansburg and L. A. Flansburg, contra. 


BARNES, J. 


This is an appeal from a judgment of the district court 
for Lancaster county sustaining a general demurrer to 
the plaintiffs petition and dismissing his action. The 
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only question presented for our determination is: Does 
the plaintiff’s petition state facts sufficient to constitute a 
cause of action? 

The petition alleges, in substance, that the defendant 
is a city of the first class existing under and by virtue of 
the statutes of Nebraska; that defendant then having 
power and authority to let contracts for the construction 
of sidewalks within its corporate limits, and to levy and 
assess taxes against the abutting real estate to pay for the 
construction of such sidewalks and collect said taxes, did 
on or about August 21, 1891, enter into a contract with 
one R. J. Gaddis for the construction of sidewalks in front 
of lots 7 to 12, inclusive, in block 4, Fitzgerald’s second 
addition to the defendant city, and agreed to pay for said 
sidewalks from funds to be realized from assessments and 
special taxes on said lots; that Gaddis constructed the 
sidewalks according to his contract, and did all things 
required of him to be done in the performance of the same; 
that defendant; in accordance with its contract with Gad- 
dis, issued to him six certificates, by which it certified that 
he was entitled to the several amounts mentioned therein, 
the same being the contract price of the sidewalk, with 
imterest and penalties thereon, whenever said assessments 
should be collected, and reciting that the certificates were 
issued in accordance with an ordinance of the city of Lin- 
coln, approved August 21, 1891, and in accordance with 
an order of the city council made December 8, 1891. The 
certificates were nunibered, and each described the lot 
upon which the abutting sidewalk had been constructed. 
It was further alleged that the certificates were for a 
valuable consideration duly sold and assigned to the plain- 
tiff, who is still the owner thereof; that the defendant 
levied and assessed taxes against the lots in question to 
pay for the construction of the sidewalks and for the pay- 
ment of said certificates, with interest and penalties; that 
the taxes so levied and assessed remained unpiid, and be- 
came delinquent, and were included in and constituted a 
part of the amount of delinquent taxes declared by the 
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district court for Lancaster county to be due on said lots 
by a decree rendered on or about Septeinber 15, 1905, in a 
case wherein the state of Nebraska was plaintiff and Sev- 
eral Parcels of Land et al. were defendants, in a scavenger 
tax suit for the year 1905, and that said decree also con- 
tained the city and county taxes for more than four years; 
that in pursuance of the decree tlie county treasurer of 
Lancaster county on the 18th day of April, 1906, sold the 
lots in question to one A. C. Ricketts, the owner thereof, 
each lot selling for an amount which was less than the 
amount of the decree in said tax suit; that on May 1, 1906, 
and prior to the expiration of the time for premium bids 
on said lots, the defendant accepted and received in full 
settlement and satisfaction for the taxes and decree against 
said lots a sum of money on each of them in addition to 
the sum paid to the county treasurer at the time of sale, 
but which several sums so paid on each of said lots were 
less than the amount of taxes found due thereon by the 
decree; that the defendant entered into a stipulation rec- 
ommending to the court that the decree theretofore entered 
against the lots in question be vacated and set aside, and 
that a new decree be entered against each of said lots in 
amount equal to the several sums so paid thereon, and 
that said sums be received in full payment and satisfaction 
for all assessments included in said tax suit; that the 
court entered a decree in accordance with said stipulation, 
and by reason thereof premium bids on the sales of the 
lots were prevented. 

A copy of the stipulation was attached to and made a 
part of the petition, and so much of it as is material to 
this controversy reads as follows: “It is hereby stipu- 
lated by and between the plaintiff and A. C. Ricketts, the 
owner of the property hereinafter described, all of the 
said property being in Fitzgerald’s second addition to the 
city of Lincoln, Lancaster county, Nebraska, that the de- 
fault and the decree entered in the above action as to said 
several tracts hereinafter described be, and the same 
hereby is, set aside and vacated.” Then followed a de- . 
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scription of the property in question, together with other 
lots and blocks. The stipulation then continued: “It is 
further stipulated and agreed that, upon payment to the 
clerk of the district court within ten days from the entry 
of the decree herein of the several sums herein stipulated 


_as due the plaintiff on said several tracts of land, all taxes 


and special assessments levied against said property for 
the year 1904, and prior thereto, shall be discharged and 
canceled of record, and the city treasurer and the county 
treasurer shall be directed and ordered, upon the payment 
of said sums, to cancel and discharge said taxes on the 
books of their respective offices.” Then followed a copy of 
the decree, which in form and substance followed the terms 
of the stipulation, 

It was further alleged that at the time the original de- 
cree was enicred there were no unpaid taxes that had been 
levied and assessed on the lots in question prior to the 
special assessment against them for sidewalk purposes, 
except regular city taxes for the year 1891; that the 
amount of said regular city taxes for the year 1891 in- 
cluded in the decree was as follows: $13.17 each on lots 7, 
8,9, 10 and 11, and $14.17 on lot 12, and that the defend- 
ant, the city of Lincoln, received as proceeds of said sales 
for taxes, as finally consummated between it and the owner 
of the lots in question, for lot 7 863.54, for lots 8, 9, 11 
and 12 $66.57 each, and for lot 10 866.025 that since such 
paywent to the defendant and the receipt thereof the 
plaintiff presented his certificate to the city treasurer of 
the defendant city and demanded payment of the same, 
but payment was refused; that on June 30, 1909, plaintiff 
fied his claim in due form for the amount due on said 
certificates in the office of the city clerk of the defendant 
city, and presented the same to the city council of said 
city for audit and allowance, but that the city council has 
by inaction failed and neglected to allow or disallow said 
claim, though said council has had said claim a sufticient 
time to pass upon the same. Then follows an allegation of 
the amount due on the certificates; that the defendant, the 
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city of Lincoln, has failed, refused and neglected to pay 
the same and to provide any fund for such payment, aud 
still refuses and neglects to pay or provide a fund for the 
payment of said certificates, and the petition thereupon 
concluded with a prayer for a judgment in the usual form. 

Plaintiff contends that the defendant city, by failing, 
neglecting and refusing to provide a fund for the payment 
of its claim, and by permitting the owner of the lots spe- 
cially benefited by the sidewalk improvements in ques- 
tion to pay off and discharge all taxes levied thereon, in- 
cluding the special assessments made against them to pay 
for the construction of the sidewalks, has rendered itself 
liable in an ordinary civil action to recover the amount 
due on his certificates. The defendant claims that the 
cost of the construction of the sidewalks could only be paid 
out of funds raised by a special assessment against the 
abutting real estate; that its agreement with the owner 
and the decree rendered thereon, by which the special as- 
sssments were released and satisfied of record, was legal 
and valid in all respects, and the plaintiff is therefore with- 
out any remedy whatsoever. 

Upon tle question thus presented the authorities are 
divided. We think, however, that we are committed to 
the rule contended for by counsel for the plaintiff. The 
contract with Gaddis for the construction of the sidewalks 
was valid, and one,which the defendant city was author- 
ized to make. In Lincoln Land Co. v. Villaye of Grant, 57 
Neb. 70, it was said: “Where a municipal corporation re- 
ceives and retains substantial benefits under a contract 
which it was authorized to make, but which was void be- 
cause irregularly executed, it is liable in an action brought 
to recover the reasonable value of the benefits received.” 
That case was followed and approved in Rogers v. City 
of Omaha, T6 Neb. 187, and again in Rogers v. City of 
Omaha, 82 Neb. 118, where it was said: “A warrant issued 
by a city in consideration of a demand which is a valid 
obligation payable out of its general funds is not invali- 
dated by a recital, not contemplated by the statute, that it 
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shall be payable out of a special fund which the city is not 
authorized to create, or out of a special fund which the 
city may lawfully create, but the failure to create which 
is due solely to the fault or negligence of the city.” In that 
case, discussing the question involved in this inquiry, it 
was said: “It is insisted by defendant that, the warrants 
in question having been issued against a fund which never 
was in fact created, the warrants themselves were void 
and of no force or effect whatever. This contention has 
already been decided adversely to defendant in Abrahams 
v, City of Omaha, 80 Neb. 271, where we held: ‘A warrant 
issued by a city in consideration of a demand which is a 
valid obligation payable out of its general funds is not 
invalidated by a recital, not contemplated by the statute, 
that it shall be payable out of a special fund which the 
city is not authorized to create, or out of a special fund 
which the city may lawfully create, but the failure to cre- 
ate which is due solely to the fault.or negligence of the 
city. A warrant issued by the proper authorities of a city 
in consideration of a valid indebtedness against it is a> 
written acknowledgment of such indebtedness and promise 
to pay it. That the defendant, through its mayor and 
council, had full power and authority to enter into the con- 
tracts for the sidewalks cannot be seriously questioned, but 
the defendant contends that, inasmuch as the contract 
itself provides that the work done by the contractor shall 
be paid for m warrants drawn against a special fund to be 
created by an assessment upon the tots, and that the con- 
tractor agreed to receive such warrants in full satisfaction 
and payment for all work done and all material furnished 
by him under his contract, and no fund ever having been 
created, the city is relieved from all liability. This will 
not do. The law is well settled that, when a municipal 
corporation enters into a contract of this character, it 
thereby agrees to create the special fund, by valid assess- 
ments, and that, failing to do so, it is liable generally. It 
will not do to say that a city may contract for the expendi- 
ture of large sums of money and material and a large 


Vou. 87] SEPTEMBER TERM, 1910. - 667 


Ward y. City of Lineoln. 


amount of labor in constructing valuable improvements 
for the city, and agree to pay for such improvements out 
of a fund to be created by a special assessment, and then 
escape all liability by never creating the fund, or, if it at- 
tempts to create such a fund, by proceeding so irregularly 
that the assessments when levied cannot be enforced. No 
such dishonesty would be tolerated in an individual, and 
we see no reason why it should be in the case of a munici- 
pal corporation. As said by the supreme court of Cali- 
fornia in Pimental v. City of San Francisco, 21 Cal. 351: 
‘The city is not exempted from the common obligation to 
do justice, which binds individuals. Such obligation rests 
upon all persons, whether natural or artificial. If the city 
obtain the money of another by mistake, or without au- 
thority of law, it is her duty to refund it, from this gen- 
eral obligation. If she obtain other property, which does 
not belong to her, it is her duty to restore it, or, if used, 
to render an equivalent therefor, from the like obligation. 
Argenti v. Oity of San Francisco, 16 Cal. 255. The legal 
liability springs from the moral duty to make restitution. 
And we do not appreciate the morality which denies in 
such cases any rights to the individual whose money or 
other property bas been thus appropriated. The law 
countenances no such ‘wretched ethics; its command al- 
ways is to do justice.’ In Pine Tree Lumber Co. v. City of 
Fargo, 12 N. Dak. 360, it is said: ‘The city, as we have 
seen, is provided with the means of fully protecting itself 
against expense in the making of special improvements. 
Any payments made upon its contracts for paving should 
be paid out of the funds realized from the special assess- 
ments; and, if the city exercise the powers given it, the 
general taxpayer cannot be burdened at all with the cost 
of the improvement. If, however, the city council fails to 
take advantage of the means provided to realize upon 
special assessments the cost of the improvement, as be- 
tween the city it represents and the contractor, the con- 
sequences of the neglect should fall upon the city.’ ” 
O’Hara v. Scranton City, 205 Pa. St. 142, was a case 
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where the plaintiff sued the city for the price of construct- 
ing a sewer. There was-a city ordinance which provided 
that the contractor should not receive any sum in excess 
of the amount actually received by the city froin the assess- 
ment for the sewer. The contract contained this clause: 
“It is expressly understood that the fund for the payment 
of the above contract price is to be derived from assess 
ments upon the city and abutting property owners ac- 
cording to benefits, and as to assessments upon abutting 
properties the city is liable to the contractor only for 
amounts actually collected.” The city solicitor failed to 
file liens within the time prescribed by the ordinance, 
whereby many assessments were lost to the contractor. 
The court in construing the ordinance said: “It may be 
that as between the city and her solicitor the default 
should be charged to the solicitor; but if so the city must 
indemnify herself at the expense of him and his sureties, 
and not at the expense of O’Hara.” 

In the case of Lyon v. District of Columbia, 19 Ct. Cl. 
649, the claimant was the owner of three tax-lien certifi- 
cates, which were liens upon certain lots of land in Wash- 
ington for the amount therein stated as overdue and un- 
paid taxes. The owners of the land in each case proved 
to the district commissioners that the assessments upon 
their land, for which said certificates were issued, were 
erroneous, in that they were for too large an amount. 
The district commissioners, finding that the lot owners 
had been assessed too much, reduced the assessments and 
discharged the liens on the land by the payment of the 
reduced amount. The court said: “When the commis- 
sioners destroyed the claimant’s lien by settling with the 
lot owners for amounts less than the claims which they 
had sold, that was an implied obligation to pay him the 
difference.” ; 

We find that the cases of Heller v. City of Garden City, 
58 Kan. 263; City of Belton v. Sterling, 50 8. W. (Tex. 
Civ. App.) 1027; O’Brien v. Police Jury, 2 La. Ann. 355; 
Jones v. City of Portland, 35 Or. 512; Commercial Nat. 
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Bank v. Portland, 24 Or. 188; Nearuey v. City of Coving- 
ton, 58 Ky. 339; Bucroft vc. City of Council Bluffs, 68 Ta. 
646, and Burber Asphalt Paving Co. v. City of Denver, 72 
Ted. 336, to a greater or less extent support the rule above 
stated. On the other hand, counsel for the city in an 
elaborate and well-written brief have cited many authori- 
ties, some of which seem to support their contention. But, 
in view of our former decisions in which we think we are 
fairly committed to the more just and equitable rule con- 
tended fer by the plaintiff, we are of opinion that the 
petition was sufficient in form and substance to resist a 
general demurrer, 

The judgment of the district court is therefore reversed 
and the cause is remanded for further proceedings. 


REVERSED. 
Rosk, J., dissenting. 


My understanding of the facts pleaded by plaintiff and of 
the law applicable thereto leads me to dissent from the 
opinion and the conclusion of the majority. The petition 
does not contain a copy of the contract between the city 
and the contractor who constructed the sidewalks. It 
dues allege, however, that the contractor, R. J. Gaddis, 
agreed with the city to construct sidewalks in front of 
lots 7 to 12, inclusive, in block 4, Fitzgerald’s second ad- 
dition, and that the city “agreed to pay for said sidewalks 
from funds to be realized from assessments and special 
tares on said lots.” If this allegation left any doubt as 
to the agreement that the contractor was to be paid from 
funds arising from special assessments against the lots, 
the matter is made clear by the following certificate which 
is copied from the petition: “No. 121. 817.08. Office of 
City Clerk, Lincoln, Neb., Dec. 8, 1891. City Treasurer 
of Lincoln, Nebraska: This is to certify that R. J. Gaddis, 
ub order, is entitled to seventeen and 8-100 dollars, assess- 
ments ov special taxes for sidewalk construction on lot 7, 
in block 4, Iitagerald’s second addition, in the city of 
Lincoln, Nebraska, together with the interest and peual- 
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ties thereon whenever said assessment, penalty and in- 
terest shall be collected, and you will pay the same to the 
order of R. J. Gaddis on the presentation of this certifi- 
cate with proper identification, after suid assessment has 
been collected. This certificate is issued in accordance 
with an ordinance of the city of Lincoln, approved August 
21, 1891, in accordance to an order of the city council 
made Dec. 8, 1891. No. 1620. D. C. Van Duyn, City 
Clerk.” 

The petition shows on its face, when this certificate is 
cousidered, that the contractor agreed to construct the 
sidewalks and to receive his pay from funds to be realized 
from special assessments against the lots. In thus pro- 
viding for payment of the contractor, the city adopted the 
only means created by law for discharging the obligation. 
Its charter gave it no authority whatever to pay for the 
sidewalks described in the petition with funds raised by 
general taxation. In dealing with the ofticers of the city, 
the contractor was bound to know the limitations of their 
power. They had no authority as representatives of the city 
to guarantee the payment of his claim, or to assure him 
that the taxes would be sufficient to pay it, or that any de- 
ficiency would be made good by general taxation, or that 
‘the city would exercise extraordinary diligence in col- 
lecting special assessments from the lot owners, or that he 
would be relieved from the ordinary vigilance imposed by 
law upon lienors in collecting their claims. Where a city 
ig not authorized by its charter to use its general funds 
for the purpose of constructing sidewalks, the law, as 
generally announced, does not imply an agreement to do 
so, and a rule of general acceptation limits a contractor ts 
specific or special funds where, under authority of law. 
he contracts with reference thereto. Lake v. Trustees of 
Williumsburgh, 4 Denio (N. Y.) 520; City of Huntingtou 
v. Force, 152 Ind. 368; Reock v. Mayor, 33 N. J. Law 129: 
Finney v. City of Oshkosh, 18 Wis. 220; Peake v. New Or- 
ilcans, 1389 U. S. 342; City of Alton v. Foster, 74 ML App. 
511; Farrell v. City of Chicago, 198 Ill. 5358; Cruycraft v- 
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Selvage, 10 Ky. 696; City of Grcencusile v. Allen, 43 Ind. 
347; Goodrich v. City of Detroit, 12 Mich, 279; North- 
western Lumber Co. v. City of Aberdeen, 20 Wash. 102; 
Wilson'v. City of Aberdeen, 19 Wash. 89. The doctrine 
that a contractor is limited to the specific fund with refer- 
ence to which he contracts is especially applicable to agree- 
-ments for the construction of sidewalks. His judgment as 
to whether the property will sell for enough to pay the tax 
liens ought to be as good as that of the city officers, and he 
has the privilege of bidding it up to its full value. Like 
other creditors, he takes his chances on the sufficiency of 
his security. Ordinary business sagacity would lead his 
to consider in advance the location, character and value of 
the lots. These are matters of which the citizens generally 
will know little, even if they are required, after paying 
for their own sidewalks, to pay also for like improvements 
for the benefit of others, when the city is held liable to the 
contractor for the full amount of his claim. If the limi- 
tations solemnly imposed by the legislature for the pro- 
tection of the public must yield to “the common obliga- 
tion to do justice which binds individuals,” still a valid 
contract honestly and fairly made pursuant to the tcrnis 
of a city charter ought to settle the question of ethics be- 
tween the parties. Civic integrity does not necessarily 
bind a city to insure its contractors against loss. The, 
state constitution is a fair measure of public rectitude, 
and it declares: “The legislature shall never grant any 
extra compensation to any public officer, agent, servant, 
or contractor after the services shall have been rendered 
or the contract entered into.” Article ITI, sec. 16. A city 
must make estimates, levies and appropriations and con- 
tract in relation thereto. It can only pay its obligations 
by taxation or other limited means of raising revenue, and 
persons dealing with it should observe these limitations. 
Plaintiff's petition, as already stated, fairly shows that the 
contractor agreed to build the sidewalks and to wait for 
his pay until “after said assessment has been collected.” 
Plaintiff is not the contractor, but is the holder of the lat- 
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ter’s certificate. Is he not required, like other lienors, to 
be vigilant? It has been held that he must see that the 
officers perform their duty even to the extent of applying 
for mandamus. City of Greencastle v. Allen, 43 Ind. 347. 
I do not observe anything in his petition to indicate that 
he has been diligent in his own behalf, though he does 
state that the city officers properly levied the necessary 
taxes. As I understand the petition, it fails to show that 
the amount realized by taxation was less than the full 
value of the property, or that he would have increased 
such amount by bidding, had he been given an opportu- 
nity to do so, or that by stipulation or otherwise plain- 
tiff was injured through the acts or negligence of the of- 
‘cers. The stipulation, however, as pleaded in the peti- 
tion demurred to, indicates that the property could not 
uave been sold for more than the sum realized, since the 
following is indorsed thereon: “On recommendation of 
James A. Sheffield, city assessor, and believing this will 
sceure the city as much as can be obtained for the fore- 
voing property, I sign this stipulation. E, C. Strode, City 
.\ttorney.” 

According to my understanding of this controversy, the 
doctrine announced in the cases cited by the majority 
should not be applied here. In my opinion, the demurrer 
to the petition was properly sustained and the judgment 
should be affirmed. 


SEDGWICK, J., dissenting. 


The act of 1889 (laws 1889, ch. 14, p. 191), provided 
that, when sidewalks and other such improvements were 
authorized to be paid for by special assessments, they 
should “in the first instance be paid for out of the general 
fund.” In 1891 this section was amended. Laws 1891, 
ch. 8, p. 144. The provision that these improvements 
should be paid for out of the general fund was omitted, 
and in lieu thereof it was expressly provided that “the 
contractor shall receive his pay for such work from the 
‘assessments against the real estate in front of which 
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said work was done,” and that “the city treasurer of said 
city shall pay over to such contractor * * * all assess- 
ments or special taxes against such real estate collected, 
together with the interest and penalty collected thereon, 
which shall in each case be full compensation to such con- 
-tractor for any work so done under his said contract.” 
This amendment took effect April 9, 1891, aud it is beyond 
question that the legislature by this amendment intended 
to change the rule that had obtained and to withdraw 
from the city council the authority to pay for such im- 
provements from the general fund. For this reason, I con- 
cur in the dissenting opinion of Judge Ross. 


JOHN F. REAMS, APPELLEH, V. GEORGE CLOPINE, SR., ET AL., 
APPELLANTS, 


FsLep OcTorER 22, 1910. No. 16,162. 


1. Appeal: Ivstructiroxs. ITnexactitude in the language of an in- 
struction stating the issues is not ground for a reversal when 
the jury are not misled thereby. 


2. Trial: View or Premises: DiscreTION or Court. Whether or not 
a jury shall be allowed to view the premises in an action for 
damages caused by flood waters is within the legai discretion 
of the court, and unless it is clearly shown that this discretion 
has been abused it will be presumed that it was properly ex- 
ercised. 


3. Appzal: ApxvIsston oF EviweNcE. A judgment will not be reversed 
and a new trial granted on account of an error in the admission 
of evidence where the defendant has not been prejudiced thereby. 


APPEAL from the district court for Franklin county: 
Harry 8. DUNGAN, JUDGE. Affirmed. 


Owsley Wilson, for appellants. 


George M. Castor, A. H. Byrum and W. 8S. Morlan, 
contra, 
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LETTON, J. 


This is an action for damages caused by the flooding of 
plaintifi’s land. Plaintiff and defendants are fariners own- 
ing and occupying lands in the valley of the Republican 
river, Wortham creek, which is a natural drainage chan- 
nel, las its source in the hills some ten miles southwest 
of plaintiff's farm. Its waters flow from the hills across 
a portion of the valley of the river in a well-defined chan- 
nel to a point near the line of defendants’ lands, then the 
channel becomes less distinct and almost entirely ceases 
to exist, | erinitting the waters to spread out and sink into 
the ground. In 1888 a number of persons owning lands 
along the creek subject to overflow straightened, widened, 
and deepened the natural channel, and dug a ditch from 
the end of the natural channel in a northeasterly direc- 
tion through a sand ridge, so that the waters flowed into 
a swale or depression and found their way from there to 
the river, The plaintiffs land was thus protected from 
overflow from the ereek. Plaintiff alleges this condition 
continued until about June, 1902, when the defendants 
dammed up and filled in the ditch, thereby causing the 
water to overflow upon the plaintiffs land, destroying his 
crops and damaging his land to the extent of $1,675. 

The defendants by their answer deny that they filled 
the ditch, and allege that the natural course of the sur- 
face waters from the hills has always been in a north- 
easterly direction over plaintiff’s land, not reaching de- 
fendants’ lands at all; that in 1890 a ditch was con- 
structed carrying the water into and on a part of the land 
now owned by defendants, that no outlet existed or was 
ever nade whereby the waters could run into the river; 
that the ditch was abandoned and disused, and had be- 
come filled with silt and vegetation when the defendants 
bought and took possession of the land. The reply is a 
general denial. 

The petition and answer are unnecessarily prolix and 
involved, and contain a number of other allegations un- 
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necessary to be here set out. The cause was tried to a 
jury, and a verdict rendered for plaiutiff, assessing his 
damages at the sum of $500. Judgment was rendered 
upon the verdict, from which the defendants have appealed. 

The errors assigned may be grouped under three heads: . 
Errors in the giving of instructions; in refusing to grant 
a view of the premises by the jury; and in admitting tes- 
timony as to the value of the crops. 

1. Instruction No. 1, which is complained of, merely 
states the issues presented by the pleadings in a somewhat 
condensed form. The jury were told that the plaintiff in 
his petition claimed that in the spring of 1902 the de- 
fendants obstructed the ditch, “thereby causing the de- 
struction of certain alfalfa of the value of $375, and also 
certain corn of the value of $300 on the lands of plaintiff,” 
and that they afterwards erected another dam causing 
the waters to run on plaintiff’s land at another point, “and 
that by reason of said obstructions the lands of plaintiff 
to the amount of some 45 acres were greatly damaged (25 
acres of said land being set with a good thick stand of 
alfalfa) to the damage of plaintiff in the sum of $1,000.” 

Complaint is made that no destruction of existing corn 
or alfalfa is claimed in the petition. The language of the 
petition in this respect is that the plaintiff was damaged: 
“(1) By the loss of crops of alfalfa for the seasons of 1902, 
1908, and 1904 on 25 acres of his said Jand amounting to 
125 tons of hay of the value of $875. (2) By loss of crops 
of corn on 20 acres for the seasons of 1902, 1903, and 
1904 to the amount of 1,200 bushels of the value of $300. 
(8) Damage to the said land by reason of killing out of 
25 acres of alfalfa which was growing in good condition 
and in good thick stand thereon, and by injury to said 
land by reason of rendering 45 acres thereof useless and 
of no value for farming or for any other purpose in the 
sum of $1,000.” 

The evidence shows that in 1902 a ripened crop of al- 
falfa in the shock standing upon plaintiff’s land was de- 
stroyed by flood waters, and that the roots of the plant 
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were also destroyed. It was further shown that the flood- 
ing rendered the land so wet that it could not be culti- 
vated, and there is testimony that it thereby became 
worthless, and there was no evidence of any damage to 
crops except in 1902. Considering these facts, we are 
unable to see how the defendants were damaged by this 
instruction. 

Instruction No. 3, which is also complained ef, states 
the rule us to the measure of damages for injuries to land 
and to crops in accordance with the settled law of this 
state. The same criticism is made of this instruction, as 
of the statemeut of the issues in No. 1, that it allows the 
full value for alfalfa destroyed in 1902, as well as for 
crops in 1903 and 1904. We do not think the jury were 
misled as defendants complain. While the petition al- 
leged damage to crops in 1902, 1903, and 1904, the evi- 
dence only shows damage to the crops in 1902, and the 
instructions only cover that year. 

2. Instruction No. 9, which is complained of, states 
the proper rule with respect to the right of a landowner 
to defend bis premises against surface water, and further 
inforined the jury that, if they found that the defendants 
“turned the surface water in a reasonable manner and 
without negligence into a natural swale or surface water 
drain on their own premises, the plaintiff is not entitled 
to recover for any damage thereby occasioned, and you 
should find for defendants, and each of them, unless you 
further find that the plaintiff had acquired a right or 
easemeut in the use of the ditch across the lands of de- 
fendants by the adverse use thereof for the period of ten 
years preceding the obstruction of the same by the de- 
fendauts, as alleged in plaintiff’s petition and as herein 
instructed.” By instructions previously given the jury 
had been advised with great particularity of the defend- 
ants’ rights with respect to the disposition of surface 
water, and of the burden devolving upon plaintiff to prove 
the existence of an easement across defendants’ lands. 
The specific complaint made of instruction No. 9 is that 
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the court in this instruction assumes that the defendants 
obstructed the ditch as alleged in the petition. We do not. 
so understand the instruction. Al} that portion of it re- 
lating to surface water and defendants’ rights with refer- 
ence thereto was requested by the defendants. The court 
merely modified the same by indicating that, even though 
the landowner had such a right, it might have been lost 
by the prior grant of an easement providing for the di- 
version of the waters, so that they drained through an 
artificial channel. 

3. The next complaint is that the court erred in refus- 
ing to send the jury to view the premises. This isa matter 
peculiarly within the discretion of the court, and unless 
this has been abused this court will not interfere. <A 
number of years had elapsed between the damage com- 
plained of and the time of the trial, and it is shown that 
the conditions now are not the same as at the time that 
the injury is said to have occurred. Furthermore, where 
there is as little difference in the level of land as the plat, 
in evidence shows there is at the locus in quo, it would be 
almost impossible to make a correct estimate by the eye 
alone of the manner in which water would naturally flow. 
Common experience teaches us that it is exceedingly diffi- 
cult to determine a slight difference in the level of land 
merely by looking at it. We think there was no abuse 
of discretion by the court in refusing to send the jury to 
view the premises. - 

Complaint is made of the introduction of evidence re- 
lating to the measure of damages. The evidence showed 
that the alfalfa in 1902 had been cut and was in the shock 
when the waters destroyed it. It was shown that the fair 
market value of alfalfa was $4 a ton. The question as to 
price included the years 1903 and 1904; but no objection 
was made on that account. It was shown that in 1902 
plaintiffs corn where not destroyed by the water made 55 
bushels an acre, and that the fair market value of corn at 
gathering time was 28 cents and 29 cents a bushel. It is 
clear that the value of corn gathered aud delivered is not 
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a true criterion of the value of growing corn in the mid- 
dle of June. Berard v. Atchison & N. R. Co., 79 Neb. 830. 
ITowever, the value of the standing crop might have been 
brought out upon cross-examination. In any event, the 
amount of recovery, which is considerably less than the 
damage proved, shows ‘clearly that the jury must have 
made some allowance, and the case ought not to be re- 
versed on this ground alone. 

4. The evidence in the case is conflicting, and it is 
difficult to ascertain from the record whether the jury 
reached the proper conclusion as to whether the defend- 
ants were in fact responsible for the flooding of plaintiff's 
land. A finding that the ditch had been filled by natural 
causes, such as silt and decaying vegetation, before de- 
fendants purchased the land over which it ran, would be 
fully as well supported by the evidence. But the expe- 
rience of centuries has shown that the determination of 
such questions is best committed to an impartial jury, 
and we must abide by their decision on the facts. 

We have found no errors which we consider prejudicial 
to defendants. The judgment of the district court is 


AFFIRMED. 
Russe, C, J., not sitting. 


IsaAaO G. TRAUERMAN BT AL, APPELLEES, V. NBBRASKA 
LAND & FEEDING COMPANY, APPELLANT. 


Firep Octoper 22, 1910. No. 16,156. 


Appeal: Surriciency or Evmwence. Upon an issue as to whether a 
certain contract of sale was abandoned and repudiatcd by the 
buyer a verdict based upon a finding that the contract was not 
abandoned will not be disturbed when there is sufficient compe- 
tent evidence to support it. 


APPEAL from the district court for Cherry county: 
JAMES J. HARRINGTON, JUDGE. Affirmed. 
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Albert W. Crites, for appellant. 
Andrew M. Morrissey and Allen G. Fisher, contra. 


Lerton, J. 


The facts in this case have been fully stated in the pre- 
ceding opinions, Nebraska Land & Feeding Co. v. Trauer- 
man, 70 Neb. 795, and Trauerman v. Nebraska Land & 
Feeding Co., 77 Neb. 403. When the case was last before 
the court a judgment had been rendered in favor of the 
defendant. The defendant then insisted that the principle 
governing the disposition of the case was that announced 
in Walter Bros. v. Reed & Gerard, 34 Neb. 544, and Lew- 
ington Mill & Elevator Co. v. Newens, 42 Neb. 649. It 
was pointed out in the opinion that in those cases the pur- 
chaser had absolutely refused to proceed further in per- 
formance of his contract, but that, under the evidence in 
this case, it was not clear that the plaintiffs had absolutely 
repudiated it, and it was held that if on another trial it 
could be established that the plaintiffs had not abandoned 
the contract, but at a later date were ready and willing 
to receive and pay for the calves, then whatever damages 
the defendant may have sustained in consequence of the 
plaintiffs’ failure to strictly fulfil its terms should be 
allowed, and plaintiffs permitted to recover the surplus in 
defendant’s hands, if any. The cause was again submitted 
under instructions in substantial accordance with the 
principles announced in the two opinions of this court, 
and the jury returned a verdict for $800 in favor of the 
plaintiffs. Defendant appeals. ; 

It is impracticable to set out all the evidence, which 
largely consists of letters and telegrams. Among other 
letters it is shown that on October 19, 1900, a letter was 
written on behalf of the plaintiffs from O’Neill, Nebraska, 
to the defendant at Chadron, Nebraska. The letter is am- 
biguous and uncertain in its language, but may be fairly 
construed as a request to defendant to sell the 500 calves 
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hought for the second delivery (as it had done with the 
calves bought for a prior delivery), and says also: “We 
doubt very much if we will be able to handle them at the 
specified time, October 27.” The defendant introduced a 
letter-press copy of a letter dated October 20, 1900, which 
stated that they were unable to find a purchaser for the 
calves which were to be delivered October 27, and that 
they would be obliged to hold plaintiffs upon the contract, 
saying further: “Trust that you will be on hand for the 
second delivery.” Both Mr. Trauerman and his foreman 
testify that such a letter as this was never received by 
them either at Sioux City or at O’Neill. It appears that 
on October 19 Mr, Trauerman left his ranch at O’Neill 
for a trip into South Dakota to make provision for taking 
care of the cattle, which had been returned upon his 
hands, mentioned in his letter of October 19. Trauerman 
also testifies that upon his return to Sioux City on Octo- 
ber 31 he was handed a telegram sent by the defendant. 
on Octoher 26, notifying him that the calves would he at 
Irwin tomorrow, and asking if he would be there to re- 
ceive them, and that the next day he wrote the following 
letter: “Sioux City, Towa, Nov. 1, 1900. Nebraska Land 
& Feeding Co., Chadron, Nebraska. Gentlemen: On iny 
arrival home last night your message was handed me stat- 
ing that you would have calves at Irwin on Oct. 26th, we 
having written you that it would be impossible for us to 
receive the calves until a week or ten days later, and we 
think you certainly should have the consideration for us 
in not insisting on exact date of delivery, which was fol- 
lowing up the personal conversation we had with Mr. 
Comstock at the time we bought the cattle, as he distinctly 
said you would not be particular and not insist on exact 
dates, we therefore would like to know what you have 
done in reference to the matter, as we heard nothing more 
in reply to our letter, and therefore desire to hear from 
you at once and we will then arrange to fulfil our con- 
tract. Respectfully yours, I. G. Trauerman & Co.” He 
also testifies that previous to October 27 he had telephoned 
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the general freight agent at Omaha for rates, and to ascer- 
tain whether he could get cars in which to ship these 
cattle. 

Other evidence as to prior dealings, and as to later 
efforts of plaintiffs to obtain delivery, was before the jury. 
On the whole evidence the jury might well find that the 
proof of abandonment of contract was not clear, and that 
the defendant was only entitled to actual damages sus- 
tained. The cost of delivery and return was proved; also 
evidence was given pro and con as to shrinkage in the 
value of the calves. Judging only from the amount of re- 
covery, we think it probable that the jury in fixing the 
damages took into account the fact that defendant had the 
benefit of the use of the $1,000, advance payment, for 
nearly ten years. Perhaps, considering the fact that the 
jury were of the vicinage and better fitted to weigh evi- 
dence and determine questions of fact relative to the value 
of live stock in the western part of the state than the meim- 
bers of this court are, the amount of damage allowed de- 
fendant is fully compensatory. Under such circumstances, 
we would not be justified in setting aside the verdict, even 
if we thought the amount recovered more than it should 
have been. 

Complaint is made as to the giving and refusing of in- 
structions, but the case seems to have been subinitted so 
as to place fairly before the jury the respective conteu- 
tions of the parties and the law applicable thereto. 

The judgment of the district court is 

AFFIRMED. 


Ronert M, WELCH, APPELLEE, V. JOHN Q. ADAMS, 
APPELLANT. 


Fitep Octoprr 22, 1910. No, 16,146. 


1. Pleading: Sturricrrxcy. A statement in an answer that the defend- 
ant is not indebted to the plaintiff is not a denial of any fact 
upon which the right to recover depends, and raises no issue. 
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: ConstrucTIOoN. Where an objection that a petition does not 
state a cause of action is not interposed until after the com- 
mencement of the trial of a case, the pleading will be liberally 
construed, and, if possible, sustained. 


3. Witnesses: REFERENCE TO MEMORANDUM. If, at the time a state- 
ment is made, a witness makes a memorandum thereof and 
knows and testifies that the memorandum is correct, he may 
produce the memorandum and testify therefrom, although he 
admits that he has no independent recollection of such facts. 


APPHAL from the district court for Douglas county: 
ALBXANDER C. TRoup, JUDGE. Affirmed. 


Oliver 8. Erwin, Nelson C. Pratt and Alvin F. Johnson, 
for appellant. 


Bryce Crawford and Rich, O'Neil & Gilbert, contra. 
Root, J. 


This is an action upon a contract. The plaintiff pre- 
vailed, and the defendant appeals. 

The defendant employed the plaintiff to solicit adver- 
tisements, and agreed to pay him one-half of the amount 
paid by the advertisers, as follows: One-fourth of the 
contract price for every advertisement whenever a con- 
tract should be received and accepted, “balance of com- 
mission payable as the contracts are collected by the said 
party of the first part.” The plaintiff alleged in his peti- 
tion that the defendant had received and accepted orders 
-geured by the plaintiff aggregating $2,659.25, “and the 
defendant has collected thereupon from such advertisers 
the sum of $——, and the defendant thereby became in- 
debted to the plaintiff in the sum of $1,329.62.” The plain- 
tiff admits having received from the defendant $1,022, and 
demands judginent for $307.07. The petition was not 
assailed by motion or demurrer before trial; but an answer 
was filed, wherein the defendant alleged that he did not 
owe plaintiff anything, and further pleaded a settlement. 
The defendant’s plea of nil debit did not deny or place 
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in issue :ny fact alleged in the petition. Gray v. Elbling, 
35 Neb. 278; Baldwin v. Burt, 43 Neb. 245; Bankers Union 
of the World v, Favalora, 73 Neb. 427. 

Upon the trial of the cause, the defendant objected to 
the introduction of any evidence because the petition did 
not state facts sufficient to constitute a cause of action in 
the ‘plaintiit’s favor, but did not state in what particular 
the pleading was defective. The objection was overruled. 
The defendant now insists the plaintiff did not allege that 
the defendant collected any money upon the advertising 
contracts, and for that reason it does not appear that the 
defendant is in debt to the plaintiff. The rule is well 
established that, if the defendant’s liability depends upon 
a condition, the plaintiff should charge that the event has 
come to pass. Walson v. Clarke, 20 Minn. 367; Inda v. 
McInnis, 25 Nev, 235. If, however, the defendant does not 
object to the sufficiency of the petition until after the trial 
is commenced, the pleading will be liberally construed, 
and, if possible, sustained. Chicago, B. & Q. R. Co. v. 
Spirk, 51 Neb. 167; Peterson v. Hopewell, 55 Neb. 670; 
Fire Ass’n v. Ruby, 60 Neb. 216; National Fire Ins. Co. v. 
Eastern Building & Loan Ass’n, 63 Neb. 698. 

Applying the rule to the case at bar, we are of opinion 
that the allegation in the petition should be construed as 
an imperfect statement that the defendant has collected 
the amount due on all of the advertising contracts. Thus 
construed, the pleading states a cause of action in plain- 
tiff’s favor. We have no doubt that, if the defendant had 
asked for a more specific statement, or in any other man- 
ner had challenged the trial court’s attention to the blank 
in the petition, that court would have compelled the plain- 
tiff to amend. Upon the trial of the case, the defendant 
testified in his own behalf and did not deny having col- 
lected every penny called for in the contracts, but relied 
upon the alleged settlement as a defense to the action. 
The issues were presented to the jury upon instructions 
not criticised by the defendant’s counsel, and we are satis- 
fied not only that the defendant was not prejudiced by the 
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condition of the petition, but that substantial justice has 
been done the parties and that scction 145 of the code ap- 
plies to the case at bar. 

Upon the trial of the case, a witness testified concerning 
the defendant’s testimony during the trial of the cause 
before a justice of the peace. The witness produced, and 
testified from, a memoranduin made by him at the time the 
defendant testified in the lower court. The witness stated 
that the memorandum was correct, but that independently 
of it he could not testify to the facts therein referred to. 
The memorandum referred to the amounts of money the 
defendant admitted had been paid to him upon 49 con- 
tracts, and the necessity for a memorandum to supplement 
the witness’ nemory is apparent. The testimony was com- 
petent. Lipscomb v. Lyon, 19 Neb. 511; Gross v. Scheel, 
67 Neb, 223. 

" The judginent of the district court is right and is 


AFFIRMED. 


Drs Mornes Brae & TRON Works, APPFLUEE, V. MARXEN 
& ROKAHR ET AL., APPELLANTS. 


Firnep Octoser 22, 1910. No. 16,157. 


1. Counties: Burmpinc Conrract: LtAsiity on Bonp. A board ot 
supervisors in contracting for the construction of a courthouse 
may lawfully require the contractor to pay for the material used 
in the erection of said building, and a bond executed to secure 
the faithful performance of that contract inures to the benefit 
of a materialman. 


2. . In guch a case the materialman will not be 
prejudiced by the failure of the supervisors to require the con- 
tractor to produce receipts signed by the materialmen and labor 
ers before paying the contractor for constructing the building. 

3. : Contractor’s Bonn: Approvan. If the bondsman in his 


answer admits the execution and delivery of the bond, the ma- 
terialman need not prove that the board of supervisors formally 
approved it. 
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4. Appeal: EstoppeL. While it is the duty of the clerk of the dis- 
trict court in entering a judgment against two persons, one of 
whom is the principal debtor and the other a surety, to certify 
to those facts, yet if judgment is entered in strict conformity to 
a suggestion made to the court by the surety, it will not be 
heard to complain on appeal to this court concerning the form 
of the judgment. 


APPRAL from the district court for Seward county: 
BENJAMIN F, Goop, JupGE. Affirmed. 


Thomas F. Lee, L. H, McKillip, Alfred G. Ellick, Benja- 
min S. Baker and A. L. Preston, for appellants. 


Howard J. Clurk, contra, 


Root, J. 


This is an action prosecuted by a subcontractor upon an 
undertaking executed by a contractor and his bondsman. 
The plaintiff prevailed, and the defendants appeal, 

The defendants Marxen & Rokahr, in a contract with 
Seward county, agreed to furnish the material, machinery, 
appliances and labor necessary for the construction of, 
and to construct, equip and fully build, a courthouse 
according to plans and specifications attached to said 
contract and made a part thereof. The contract provided 
that Marxen & Rokahr should furnish to the supervising 
architect of the courthouse and to the county, before 
progress certificates should be issued by the architect or 
partial payments be made for the work as it progressed, 
a receipt in full to that date from the parties who had 
furnished material for said building, and from all me- 
chanics and laborers for work and labor performed upon 
the structure. It is also provided in the contract: “Be- 
fore final settlement, or at any time the proprietor may 
demand, the contractor must settle all accounts for ma- 
terial delivered or work performed, as per his respective 
agreements for such material or labor, before further 
progress certificates are granted or payments of money 
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are made on the contract.” At the time the contract was 
made the defendants Marxen & Rokahr and the Title 
Guaranty & Trust Company executed to Seward county 
a bond in the sum of 830,000 conditioned: “That if the 
said Marxen & Rokahr shall well and truly keep and per- 
form all the conditions of this contract on their part to 
be kept and performed, and shall indemnify and make pay- 
ment and save the said Seward county harmless as therein 
stipulated, then this obligation shall be of no effect,” ete. 
The plaintiff furnished Marxen & Rokahr material that 
was used in the construction of the courthouse. Marxen 
& Rokahr failed to pay a large part of the plaintifi’s claim, 
and the board of supervisors by resolution called upon 
them to pay the plaintifi’s bill and any other valid unpaid 
claims on account of the construction of the courthouse. 

The defendant the Title Guaranty & Trust Company 
contends there is no proof that the bond was approved by 
the board of supervisors of Seward county, and for that 
veason the undertaking did not become a valid obligution. 
In so far as the plaintiff is concerned, the bond is a com- 
mon law obligation, and a formal approval is not neces- 
sary for the purposes of this action. The trust company 
nudmits in its answer that the bond was executed and deliv- 
ered, and its argument is not well taken. 

In exhaustive, well-reasoned arguments in the briefs 
and at the bar, the defendants contend that since the 
plaintiff is not named in the undertaking, and the con- 
tracting parties did not know when the bond was exeevied, 
that’ the Des Moines bridge & Iron Works would furnish 
any material to Marxen & Rokahr, and because the county 
of Seward, the obligee in the bond, is under no legal o1 
equitable obligation to the plaintiff or to any other ma- 
terialman or subcontractor, this action cannot be main- 
tained, but that the undertaking should be construed 
merely as a statutory bond for the protection of laborers 
und mechanics. It may be conceded that many authorities 
sustain the argument advanced, but an opposite con- 
clusion was announced by this court in Sumple & Son v, 
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Hale, 34 Neb. 220; Lyman v. City of Lincoln, 38 Neb. 794; 
Doll v, Crume, 41 Neb. 655; Kaufmann v. Cooper, 46 Neb. 
644; Korsmeyer Plumbing & Heating Co. v. McClay, 43 

Neb. 649; and Morton v. Harvey, 57 Neb. 304. The con- 
trolling facts in Lyman v. City of Lincoln, supra, are 
parallel with the facts in the instant case. Counsel sug- 
gest that the argument made by them in the case at bar 
was not presented to this court in the cases just cited. 
While the opinions may not advise the reader that the 
court received the benefit of an argument along the lines 
pursued by defendants’ counsel in the instant case, the 
briefs filed in Doll v. Crume, supra, show that such an 
urgument was made with great force and learning. It is 
upparent, therefore, that the court was duly advised con- 
cerning the principles now contended for by defendants’ 
counsel. 

It is better that the law with respect to contracts should 
be certain than that it should in all particulars conform 
to the views of the courts of some of our sister states. The 
defendants in the case at bar must have contracted with 
reference to the law as announced in the cited cases, and 
the defendant bonding company must have known that it 
was assulning an obligation to pay the subcontractors and 
materialmen aS well as the laborers and mechanics en- 
gaged in constructing the courthouse referred to. The 
plaintiff in contracting to furnish material for the court- 
house also had a right to rely upon the law repeatedly 
stated by this court, and should not be deprived of the 
defendants’ obligation to pay for that material because a 
like bond could not be enforced in the state of New York. 
We are not convinced that we should overrule a long line 
of our decisions, and shall not do so in the instant case. 
City of Wahoo v. Nethaway, T3 Neb. 54. 

_ Counsel for the defendants argue that the principle they 
are contending for was recognized in the opinion of Judge 
Houcoms in Frerking v. Thomas, 64 Neb. 198. It is true 
that the New York cases were referred to with approval 
in Frerking v. Thomas, supra, but that case does not in- - 
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volve a contract like the one considered in the instant cage 
or those construed in Sample & Son v. Hale and Lyman v. 
City of Lincoln, supra; nor was there any intention on our 
part in accepting Judge HoLcoms’s opinion to discredit 
the law announced in the cited cases. 

The defendant bond company’s undertaking was given 
for the benefit of the materialmen who might furnish ma- 
terials for the construction of the courthouse, as well as 
for the protection of the laborers and mechanics who 
should work upon that building. The bond company con- 
tends that it should be released from all liability because 
the county did not require Marxen & Rokahr to produce 
receipts showing that the materialmen and laborers had 
been paid for material furnished and for services per- 
formed, and alleges that payments were made in excess of 
the 85 per cent. provided for in the contract. The plaintiff 
had no control over the board of supervisors, and the con- 
duct of that board will not prejudice the plaintiff’s right 
to sue the bond. Doll v. Crume, 41 Neb. 655; Getchell & 
Martin Lumber & Mfg. Co. v. Peterson & Sampson, 124 
Ta, 599; People v. Banhagel, 151 Mich. 40. 

Iinally, the bond company urges that it is a surety for 
Marxen & Rokahr, and that the clerk should have so certi- 
fied upon the judgment record conformable to section 511 
-of the code. The judgment first entered was joint and 
several against all of the defendants. The bond company 
subsequently moved the court to modify the judgment, and 
in its motion set out the form of journal entry it desired 
the clerk of the court to make. The court sustained the 
motion, and the record was modified according to the sug- 
gestions made by said defendant. We think, under the 
circumstances, the bond company should not be heard to 
complain. Drexel v. Pusey, 57 Neb. 30. 

There is no conflict in the evidence concerning the 
amount due the plaintiff from Marxen & Rokahr on 
account of the material furnished for the Seward county 
courthouse. The trial judge followed the law as an- 
nounced years since by this court. There is no error in 
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the record prejudicial to the defendants, and the judgment 
of the district court is 
AFFIRMED. 
RteEsp, C. J., not sitting. 


J. G. Bests, EXECUTOR, APPELLANT, V. CEDAR COUNTY, 
APPELLEE. 


Fucep OcTorEr 22, 1910. No. 16,147. 


Eminent Domain: OrEXiNG Hicttway: DamacEs: Lesser oF SCHOOL 
Laxp. Where a tenant occupying schoo! land under a lease exe- 
cuted by the state files with the county clerk purstant to notice 
a claim for damages to his leasehold on account of the opening 
of a highway on a section line and appeals to the district court 
from an adverse decision of the county board, he is entitled to 
damages to the extent of his injury without joining the state 
as plaintiff. 


APPEAL froin the district court for Cedar county: Guy 
T. GRAVES, JUDGE. Neversed. 


J.C. Robinson, for appellant. 
H. E. Burkett, contra. 


Ross, J. 


The sufficiency of the following petition to state a cause 
of action in favor of Stephen A. Dugan, plaintiff, and 
against the county of Cedar, defendant, is the question 
presented by this appeal: 

“Comes now the above named plaintiff, and for cause 
of action against the above named defendant alleges: 

“(1) That on July 13, 1906, William Lammers and 
others filed with the county clerk of said county their 
petition for the location of a public highway to be es- 
tablished over and across the Iands of this plaintiff here- 
mafter described. 


47 
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“(2) That on August 11, 1906, this plaintiff, in pur- 
suance of notice given by the said county clerk, filed 
with the said clerk his claim for damages on account of 
the location of said highway over and across the lands of 
the plaintiff, to wit, the northwest quarter of section 36, 
in township 31, of range 1 west, in the sum of $70. 

“(3) That on December 6, 1907, the board of county 
commissioners of said county of Cedar granted the peti- 
tion before referred to, and established and located a 
public highway over and across suid Jands of this plain- 
tiff, and then and there rejected and disallowed plaintiffs 
claim for damages on that account. 

“(4) That on December 21, 1907, plaintiff served upon 
the county clerk a notice that he intended to appeal from 
said decision of said board of commissioners; all of the 
facts hereinbefore stated being more fully set forth in the. 
transcript filed herein by the county clerk of said county 
to which reference is hereby made, 

“(5) That plaintiff is the owucr, as hereinafter stated, 
of the whole of the north half of section 36, township 31, 
range 1 west, and that he is now, and for the past eight 
years and inore has been, in the actual possession and 
occupancy thereof. That the same is an improved farin 
and constitutes the home of plaintiff. 

“(6) That plaintifi’s ownership and title to said lands 
arise under and by virtue of certain school land leases 
duly executed and delivered on the part of the state of 
Nebraska by the commissioner of public lands and build- 
INGS tO ONE ....ee eee ee eees , and which leases have each 
and all been duly assigned by the lessee therein and de- 
livered to plaintiff. That said leases confer upon the 
lessee and his assignee the absolute right to the possession, 
occupancy, use, and the rents, income and profits from - 
the whole of said premises, and that such right continues 
during the whole term of said leases, which term continues 
and will not terminate until January 1, 1928. 

“(7) That, by the establishment and location of the 
public highway aforesaid, the defendant has taken and 
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appropriated a strip of land two rods wide across the 
entire west end of the said tract for said highway, and 
has thereby deprived the plaintiff of the possession, use 
and benefits thereof to his damage on account of such 
taking in the sum of $75. 

“(8) That there is now due and owing to this plaintiff 
from the defendant the sum of $75, together with interest 
thereon at 7 per cent. from December 6, 1907, no part of 
which has been collected or paid. 

“Plaintiff therefore prays for judgment in the said sum 
of $75 and for an order requiring the board of county 
commissioners of the defendant.to issue and deliver to 
plaintiff a warrant in due form in payment of said amount 
with cost.” 

A demurrer to this petition was sustained, and from a 
judgment of dismissal plaintiff appealed. After the filing 
of the transcript in this court plaintiff died, and the 
cause was revived in the name of J. G. Beste, executor of 
the last will and testament of Stephen A. Dugan, de- 
ceased. 

To justify the ruling of the trial court in sustaining the 
demurrer these prospositions are urged: It is shown on 
the face of the petition that the land taken by the county 
for highway purposes is school land. The state owns the 
fee. Plaintiff is lessee and occupies the land as the state’s 
tenant. In an action to recover damages for that part of 
the land taken for a highway the state is a necessary party. 
There is therefore a defect of parties plaintiff. In sup- 
port of the position thus stated defendant cites Hastings 
& G.I. R. Co. v. Ingalls, 15 Neb. 123. The report of that 
case shows: Ingalls bought land partially occupied by 
a highway. Before the purchase price had been paid in 
full and while the vendor held the legal title, the railroad 
company built a track on the highway. Without making 
the vendor a party, Ingalls sued the railroad company 
for damages to the land by reason of the additional bur- 
den placed thereon by the use of the highway for railroad 
purposes. On these facts the court observed: “Ingalls 
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had an estate in the land and was in possession. To the 
extent of the estate he was entitled to recover. At the 
most there was a defect of parties; but no objection of 
this kind was made in the pleadings, and therefore he was 
entitled to recover for the injury to the extent of his 
interest.” 

Distinguishing features of the present cuse are obvious. 
Plaintiff did not institute this proceeding. The petition 
shows that, pursuant to notice given by the county clerk 
to plaintiff, he filed his claim against the county. It was 
rejected, and he appealed to the district court. The ques- 
tions for determination were the same in both tribunals. 
If the state was a necessary party, the duty of bringing 
it into the proceeding did not devolve upon plaintiff. 
Under a similar proceeding by which land may be appro- 
priated for railroad purposes, the following rules, in an 
opinion by Judge SEpGWICK, were held applicable to a 
railroad company: “It is therefore its duty to bring in 
all parties having an interest in the estate in order that 
the condemnation money may be properly applied. The 
word ‘owner’ as used in the statute applies to all persons 
who have an interest in the estate. Where it is necessary 
the court possesses ample power to require suel: parties 
to interplead, and to apportion the money according to 
their rights.” State c. Missouri P. R. Co., 75 Neb. 4. 

After plaintiff in the present case was notified to ap- 
pear and file his claim with the county clerk, his right to 
compensation for damages to his leasehold did not depend 
upon his joining the state as plaintiff. The attorney gen- 
eral prosecutes or defends civil suits in which the state is 
a party or interested, and his official acts cannot be con- 
trolled by privaie suitors. If plaintitf and the state are 
both entitled to damages, the court has authority to ap- 
portion the amount to which each is entitled, but the bur- 
den of bringing the necessary parties into the proceeding 
does not rest on plaintiff. The case cited by defendant is 
not in point therefore, and it is clear that defendant can- 
not, by reason of a defect of parties, avoid answering to 
the merits of the petition. 
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It is further argued by defendant, in substance: Be- 
fore plaintiff leased the land taken for a highway, the 
state had dedicated it to the public for that purpose. 
Plaintiff's leasehold was subject to the superior rights 
which the county acquired by dedication. When the 
highway was opened the dedication was accepted by the 
public, and the acceptance related back to the original 
grant. To establish the dedication defendant relies upon 
langnage found in the following enactment of the legis- 
lature: “Section lines are hereby declared to be public 
roads in each county in this state, and the county board 
of such county may, whenever the public good requires it, 
open such roads without any preliminary survey, and 
cause them to be worked in the same manner as other 
public roads: Provided, that any damages claimed by 
reason of the opening of any such road shall be ap- 
praised and allowed, as nearly as practicable, in manner 
hereinbefore provided.” Laws, 1879, p. 180, sec. 46; 
Comp. St. 1905, ch. 78, sec. 46. This statute dispenses 
with formal, preliminary proceedings in the opening of 
highways on section lines, but preserves the landowner’s 
right to- compensation for property taken or injured. 
Scace v. Wayne County, 72 Neb. 162; Barry v. Deloughrey, 
47 Neb. 354. If the legislature intended to donate a por- 
tion of the school lands to counties for highway purposes, 
as argued by defendant, the legislative grant was limited 
by the proviso: “Any damages claimed by reason of the 
opening of any sach road shall be appraised and allowed, 
as nearly as practicable, in manner hereinbefore provided.” 
The enactinents to which the proviso refers provide a 
method of compensating an owner for land taken or dam- 
aged for highway purposes. Comp. St. 1905, ch. 78, secs. 
18-29. The word “owner” as used in such statutes ap- 
plies to all persons having an interest in the estate taken 
or damaged. State v. Hissourt P. R. Co., 75 Neb. 4. 
Within the meaning of the road laws plaintiff is an owner, 
and the leasehold described in his petition is an estate 
or property, which is protected from invasion by the pro- 


. 
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viso quoted and by the constitutional provision that “the 
property of no person shall be taken or damaged for public 
use without just compensation therefor.” Const., art. I, 
sec. 21. The petition shows that plaintiff's leasehold was 
damaged by the opening of the road, and to the extent of 
his injury he is entitled to recover. The demurrer was 
erroneously sustained. 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings. 


REVERSED. 


WILLIAM KRUSE, APPELLANT, V. FRANK JOHNSON, 
APPELLEB. 


Fivep Ootossr 22, 1910. No. 16,159. 


1. Judgment: Surr to Cancez: Perition. Where the return of a 
constable, reciting that he served a summons on defendant by 
leaving a copy thereof at his usual place of residence, is as- 
sailed as false in a suit in equity to cancel a judgment rendered 
by a justice of the peace on the faith of the alleged false return, 
the petition should state that the place where the copy was left 
was not at the time defendant’s usual place of residence, if that 
fact is relied upon as a ground of equitable relief, or state facts 
equivalent to such an allegation. 


2. Pleading: Surricrency. In testing the sufficiency of a petition 
mere conclusions of law should be disregarded. 


APPEAL from the district court for Douglas county: 
Ley S. EsTeiun, Jupen. Affirmed. 


CO. W. Britt and M. O. Cunningham, for appellant. 
John T. Cathers, contra. 


Ross, J. 


This is a suit in equity to cancel a judgment which a 
justice of the peace had rendered against William Kruse 
for $85.40 on a claim for the balance due Frank Johnson 
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for grading lots, in an action wherein Johnson was plain- 
tiff and Kruse was defendant. The district court sus- 
tained a demurrer to the petition in equity and dismissed 
the action. Kruse has appealed. 

Kruse did not appear befcre the justice of the peace, 
but asserts as grounds of equitable relief that no sum- 
mons was served upon him and that he had no notice of 
the action until execution issued on the judgment. He 
has attached to his petition a transcript of the proceed- 
ings before the justice of the peace, and it appears there- 
from that a summons was issued and that it bore the 
following indorsement, when returned: “July 28, 1908. 
Received this writ July 28, 1908. Served by leaving a 
certified copy of this writ and indorsements thereon at 
the usual place of residence of the within named defend- 
ant in Douglas county, Nebraska. Paul Stein, Constable.” 

If the constable’s return speaks the truth, the summons 
was served in a statutory manner by the leaving of a copy 
at Kruse’s usual place of residence. Code, sec. 69. In 
regard to the service of summons the petition alleges: 
“Petitioner is informed and believes and states the facts 
to be that a pretended service of summons was had upon 
this plaintiff by leaving a copy of said summons at the 
house located at the northwest corner of Twenty-fifth and 
Cass streets, which said last named place is not the home 
or property of this plaintiff, and over which this plaintiff 
exercises no control and did not at the times mentioned 
in said alleged summons.” The code provides: “The 
service shall be by delivering a copy of the summons to 
the defendant personally, or by leaving one at his usual 
place of residence, at any time before the return day.” 
Code, sec. 69. “The words, ‘usual place of residence,’ mean 
the place of abode at the time of service.” Blodgett v. 
Utley, 4 Neb. 25; Seymour v. Street, 5 Neb. 85, The lan- 
guage copied from the petition does not contain an allega- 
tion that the house at which the summons was left was 
not Kruse’s usual place of residence, or not his place of 
abode, July 28, 1908, when the service was made, as shown 
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by the return. The petition shows that a summons was 
issued, but fails to state that a copy thereof was not left 
at Kruse’s “usual place of residence” July 28, 1908. That 
Kruse did not have notice of the action in tine to make a 
defense is nowhere stated, except in the form of a con- 
clusion which should be disregarded in testing the sufti- 
ciency of the petition. Woodward +. Stute, 58 Neb. 598; 
Johnson v. American Smelting & Refining Co., 80 Neb. 
255. The return of the constable that he served the sum- 
mons on Kruse by leaving a copy at his usual place of resi- 
’ dence is part of the judicial record of the action and was 
made by the officer when acting under his official bond 
and his oath of office. When such a return is assailed in a 
court of equity as false, the facts showing its falsity should 
be stated. The insufficiency of the allegations in reference 
to the material facts essential to Kruse’s cause of action 
fully justified the trial court in sustaining the demurrer. 
The judgment is therefore 
AFFIRMED. 


Horack E. BURNHAM, APPELLER, V. CHICAGO, BURLINGTON 
& Quincy RAMWAY CoMPANY, APPELLANT. 


Firep OcToser 22, 1910. No. 16,571. 


1. Pleading: Surricrency. In a petition, a general allegation of neg- 
Iigence is sufficient, if not assailed by motion. 


2. Appeal: Reversau: RerriaL; ApMtsstons aT ForMER TRIAL. When 
a case is retried in the district court after a general reversal 
on appeal, the trial court, in construing an admission made by 
plaintiff at the former trial, should consider the situation of 
the parties at that time and the circumstances under which the 
admission was made. 


A plaintiff, by trying his case and re 
covering an erroneous judgment under allegations which, when 
proved, afford him no remedy, is not precluded from relying on 
other allegations of the same petition after his judgment has 
been reversed on appeal and the cause remanded generally. 
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4, Railroads: Kixiine Srock: NEGLIGENCE: QUESTION FOR Jury. In 
a suit against a railway company to recover the value of a horse 
which, when running on the track ahead of a train, was struck 
and killed by the locomotive, whether the engineer by the exer- 
cise of ordinary care could haye stopped the train in time to 
avoid the collision after he saw the horse and blew the whistle 
to frighten it is a question for the jury, where there is compe- 
tent proof to sustain a verdict in favor of plaintiff on that issue. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JUDGE, Affirmed, 


James HE, Nelby and Frank EF, Bishop, for appellant. 
Wilmer B. Comstock, contra. 


Ross, J. 


At Burnham, July 5, 1905, a freight train operated by 
defendant struck and killed plaintiff’s horse, and this is 
a suit to recover its value. There were two trials. At 
the first plaintiff recovered a judgment on the theory that 
defendant was negligent in failing to fence its track where 
the horse entered the right of way. On appeal to this 
court, the first judgment was reversed because defendant 
was under no obligation to fence its track at that place. 
Burnham v. Chicago, B. & Q. R. Co. 88 Neb. 183. Upon 
a retrial in the district court, plaintiff recovered a judg- 
ment for $162.20, the ground of defendant’s liability being 
negligence in the operation of its train. This judgment is 
now presented for review on an appeal by defendant. 

The first point argued is that the petition will not sus- 
tain a judgment based on negligence in the operation of 
the train. The petition was the same at both trials. 
While negligence in failing to fence the track is spe- 
cifically alleged, the petition also contains the general 
allegation that the horse was, “through the negligence and 
carelessness of defendant, run upon, against and over by 
one of defendant’s engines and train of cars and killed.” 
This general allegation is not assailed by motion, and in 
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absence of such an attack is sufficient. Union P. R. Co. 
v, Vinecent, 58 Neb. 171. 

It is next argued that the course pursued by plaintiff 
at the first trial prevents a recovery for damages result- 
ing from the negligent operation of defendant’s train. 
This point seems to be based on an admission or election 
by plaintiff and an iustruction of the trial court. During 
the first trial, at the close of the testiinony, counsel for 
defendant inquired of opposing counsel: “As a matter of 
convenience, Mr. Comstock, as I understand you from 
your original statement, the action here is for a failure to 
fence; so that would be all that we need to contest here?” 
This was answered: “Yes, sir.” The court instructed the 
jury as follows: “As the case is presented to you for your 
determination, it is not contended by the plaintiff that at 
the time of the killing of the horse in question the defend- 
unt railway company was guilty of any negligence upon 
its part in the management and operation of the train that 
killed the horse, or that any liability on the part of the 
railway company exists in his favor for the loss of the 
horse on account of the defendant’s management and oper- 
ation of said train.” 

The effect of the admission should be considered in con- 
nection with the situation of the parties at the time it was 
made. Did plaintiff then rely on negligence in the opera- 
tion of the train? An admission that he did not would 
justify the court in withdrawing that question from the 
consideration of the jury. Such a course would simplify 
the issues and facilitate further proceedings. “As a mat- 
ter of convenience,” the admission was made pursuaut to 
the inquiry. At the first trial plaintiff did not rely on 
proof that the train was negligently operated. There was 
therefore no occasion to argue or submit that question to 
the jury, and in this situation counsel for plaintiff con- 
ceded, for the purposes of the trial, as the evidence then 
stood, that he did not rely on negligence in the operation 
of the train. The concession was not intended as an ad- 
mission amounting to an adjudication that there was in 
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fact no such negligence, and should not be so construed 
upon a retrial in the same case. The trial court seems to 
nave taken this view in permitting a recovery for negli- 
gence in the operation of the train. 

Another proposition argued by defendant is stated in 
its brief as follows: “There is no evidence to sustain a 
finding of negligence in the operation of the train as the 
cause of the death of the horse.” To justify the recovery 
on account of negligence in the operation of the train, 
plaintiff invokes the following rule: “It is the duty of an 
engineer in charge of a train to exercise such a lookout 
aS is consistent with his other duties to ascertain the pres- 
ence of obstructions on the track, and, if such a precau- 
tion would have revealed the presence of stock in time to 
‘ have avoided their injury by the use of ordinary care, the 
railroad company is liable for injuries inflicted upon them, 
although they were not actually seen until too late to 
avoid striking them, and although they were not within 
the protection of the statute requiring tracks to be 
fenced.” Omaha & R. V. R. Co. v. Wright, 47 Neb. 886. 

A witness who lived near the place where the horse was 
killed testified in substance to these facts: The freight 
train came along there about 5 o’clock in the morning. 
His attention was directed to the horse by what he termed 
“qa terrible whistling.” He was familiar with the alarm. 
It indicated that something was on the track, and was 
such as is usually employed to frighten stock. He got up 
and went out and saw the train and also the horse. The 
animal was on the track. It ran down the track ahead of 
the train. The engine was about 80 rods from the horse 
when the whistling started, and it was kept up continu- 
ously until the horse was killed. The witness saw the 
train overtaking the horse. He did not know the speed 
of the train, but it was running rapidly and never slack- 
ened. The horse was knocked off the track dead. Did the 
engineer see the horse on the track 80 rods ahead when the 
stock-alarm was first sounded? Was defendant negligent 
in running down and killing plaintiff's horse? Could de- 
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fendant by the exercise of ordinary care have stopped the 
train in time to avoid a collision? The trial court was 
not without precedent in submitting these questions to the 
jury and in upholding the verdict. Missouri P. R. Oo, v. 
Vandeventer, 28 Neb, 112; Burlington & M. R. R. Co. v. 
Gorsuch, 47 Neb. 767. 

Some complaint is made of the instructions of the trial 
court, but they are in harmony with rules formerly an- 
nounced by this court. No error has been found, and the 
judgment below is 

AFFIRMED. 


LerTon, J., absent and not sitting. 


IN Rv EstatTH or JAMES M. BULLION. 


CLARK BULLION ET AL., APPELLEES, V. CURTIS W. RIBBLE, 
ADMINISTRATOR, APPELLANT. 


Firap Octoper 22, 1910. No. 16,061. 


1. Executors and Administrators: Lianmiry For InTErest. It is the 
duty of an administrator to use reasonable diligence and dis- 
patch in settling the estate committed to him and in delivering 
the residue of such estate to the heirs and distributees thereof, 
and for such services he is entitled to credit for his reasonable 
attorney’s fees, expenses and compensation; but, if he negli- 
gently or in bad faith unreasonably delays the settlement of his 
estate, he is liable therefor to the heirs and distributees of such 
estate for the statutory interest upon all moneys in his hands 
or under his control as such administrator from the time when 
such moneys should have been paid by him to the date of pay- 
ment of the same. 


ATTORNEY’s FrEs. Where it appears that an administrator 
has defended a suit to which there was in fact no meritorious de- 
fense, the mere fact that counsel advised him that he had a de- 
fense is not sufficient. He must go further and show facts and 
circumstances sufficient to show that he acted reasonably. 


. And in such a case, where such facts and circum- 
stances are not shown, the administrator is not entitled to credit 
for his attorney’s fees or other expenses in making such defense. 
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Where the heirs and distributees of an estate in 
process of settlement in the state courts, without any just cause 
therefor, bring suit against the administrator of said estate in 
the federal court, the administrator is justified in defending such 
suit, and is entitled to credit on his account as such adminis- 
trator for his reasonable attorney’s fees and expenses in making 
such defense. = 


APPEAL from the district court for Saline county: Lus- 
Lm G. Hurp, JUDGE. Affirmed as modified. 


S. R. Rush, L. W. Colby and Hall, Woods & Pound, for 
appellant. 


Robert Ryan and W. G. Hastings, contra. 


FAWCETT, J. 


This is an appeal from the decree of the district court 
for Saline county on an appeal from the county court of 
that county in the matter of the final settlement of the 
accounts of Curtis W. Ribble, as administrator of the 
estate of James M. Bullion, deceased. The decree being 
unsatisfactory to both sides, the administrator appeals, 
and the heirs at law of James M. Bullion, deceased, prose- 
cute a cross-appeal. 

The contentions of the respective parties are set forth 
in their briefs, and the record fairly supports the state- 
ments made by counsel. Briefly stated the facts are: That 
James M. Boullion died intestate in Saline county, .Ne- 
braska, January 9, 1901, leaving a widow, two sisters and 
a half brother, but no issue, him surviving. He owned 80 
acres of land in fee simple and held school contracts for 
240 acres more. He also owned considerable personal 
property. 

January 21, 1901, his widow applied for appointment 
as administratrix of his estate. January 23, 1901, she was 
appointed special administratrix thereof. February 18, 
1901, a sister and an aunt of the deceased, who were also 
his creditors, objected to the widow’s appvintinent as 
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administratrix. February 19, 1901, the county judge or- 
dered that all claims against the estate be filed within 
six months of February 22, 1901, and that all claims not 
filed within that time should be barred. Notice was given 
of this order by four weeks’ publication in a weekly news- 
paper. February 19, 1901, the sisters of the deceased pe- 
titioned for the appointwent of a Mr. Butler as adminis- 
trator. ‘March 20, 1901, the court overruled objections to 
the appointment of the widow, and appcinted her jointly 
with Butler to represent the estate. Butler did not qualify. 
The widow qualified April 17, 1901. On the last named 
date the widow filed her inventory and report as special 
administratrix, the account was approved and she was dis- 
charged. Her attorney, Mr. Colby, was allowed $100 at- 
torney’s fees in the matter of the special administration, 
and she reported $620.60 of other expense, leaving cash 
in her hands, proceeds of the sale of personal property, 
$3,251.05. April 18, 1901, without notice to any one, on 
the widow’s application she was allowed $50 a month for 
her support pending the settlement of the estate. 

August 24, 1901, an order was made barring all claims 
against the estate not then on file in the.county court, and 
hearing on those filed was continued till August 29, 1901. 
Upon the last named date the court allowed against the 
estate claims aggregating $6,881.88, not including inter- 
est, but the interest then accrued averaged less than six 
months’ time on the claims. Of the claims thus audited, 
$2,553 bore 10 per cent. annual interest, 8800 bore 8 per 
cent., and $3,525.88 bore 7 per cent. ; $3,490.61 was a pre- 
ferred claim for money in Bullion’s hands as guardian for 
a ward residing in New York. 

September 26, 1901, the administratrix filed a report 
showing the expenditure by her of $1,045.30, including 15 
months’ support, $750, and reported a balance of 82,579.04 
in her hands. September 25, 1901, Mesdames Furmin 
and Ames, sisters of the deceased, and a Mrs. Hopkinson, 
an aunt, petitioned for leave to file claims against the 
estate, based on promissory notes signed by Mr. Bullion, 
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aggregating about $2,500. The record in this case does 
not state the fact, but in the opinion of Commissioner 
GLANVILLE, in Ribble v. Furmin, 71 Neb. 108, the statement 
is made that, intermediate the filing of objections to the 
appointment of Mrs. Bullion as administratrix of the es- 
tate of her deceased husband and the time claims against 
the estate were directed by the county judge to be filed, 
Judge Hastings, the attorney for the claimants, was ap- 
pointed supreme court commissioner, and neglected to re- 
’ port that fact to his clients. The notes, it seems, were in 
Nebraska during this time. 

December 29, 1901, Mrs. Bullion died, and December 
30, 1901, Curtis W. Ribble, a DeWitt banker, was ap- 
pointed administrator de bonis non of the James M. Bul- 
lion estate, and duly qualified. Hearing on the applica- 
tion of Furmin et al. was continued along from time to 
time till February 17, 1902, on which date the petitions 
were dismissed and supersedeas bond in the sum of $50 
fixed for an appeal in each case. A joint bond of $150 
was finally accepted, and the claimants appealed to the 
district court, where judgment was rendered in favor of 
the claimants to the extent of reversing the order of the 
county court and remanding the cases. Ribble appealed 
to this court, and on February 4, 1904, the district court 
was upheld, except that its order was modified so that 
the entire controversy should be settled in the district 
court. 

February 5, 1902, Mr. Ribble filed, in the name of Mrs. 
Bullion, a final report of her acts as administratrix, show- 
ing that she had paid $2,000 on the preferred claim, which, 
added to other expenditures made and credits claimed by 
her, left in her hands a balance of $239.90. It is possible 
that $700 rent money is not properly accounted for, but 
there is not sufficient evidence to warrant us in disturb- 
ing the judgment of the district court upon that point. 
In the meantime Ribble had sold the school land contracts 
and the 80 acres of deeded land for the sum of $9,100. 

August 4, 1902, the court on the ew parte applications 
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of Ribble, administrator, 1: ade two orders; one that $150 
should be paid Messrs. Colby and Sauds for service in 
resisting the claims of Furmin e¢ al., and the other that 
they should be paid $200 for services rendered in selling 
the land. Previously Mr. Colby had been alluwed $50 in 
addition to the $100 allowed for services as attorney for 
the special administratrix. September 1, 1902, on ev parte 
application of Ribble, administrator, he was given au- 
thority to pay Colby and Sands the further sum of $300 
for legal services rendered in resisting the claims of 
Furmin et al, 

October 14, 1904, Furmin, Ames and [ullion, sole 
heirs, asked for an order settling the adiniuistrator’s ac- 
counts and for a distribution of the residue of the estate. 
December 10, 1904, this petition was dismissed. Novem- 
ber 9, 1904, Ribble petitioned the county court for an 
order directing him to pay all unpaid claims, and Novein- 
ber 10 the order was made. November 10, 1904, on Rib- 
ble’s ex parte application, the county court directed him 
to pay Colby and Sands the further sum of $1,050 for 
legal services rendered in resisting the claims of Furmin 
et al. November 30, 1904, Ribble filed a report showing 
a balance of $4,364.38 in his hands. 

December 2, 1904, Furmin, Ames and Clark Bullion, 
sole heirs of the deceased, filed a petition in equity in the 
circuit court of the United States for the district of Ne- 
braska against Curtis W. Ribble as administrator of the 
estate of James M. Bullion, deceased, wherein many al- 
legations of alleged fraud and misdoings on the part of 
the said administrator in the administration of the estate 
are set forth in the florid language so dear to the old-time 
equity draughtsman. Among other things, the pleader 
charges that no claims have ever been allowed against the 
estate, and the money paid by the administrator was with- 
out authority, ete. The prayer is for an accounting and 
a judgment for the amount due the respective plaintiffs. 
The federal judge overruled a demurrer to the petition 
and to the jurisdiction of his court, and thereafter un an- 
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swer and a reply were duly filed. It is stated by counsel 
that the cause now awaits the final order of the state 
courts in the premises. 

It may be proper to state that after this court sustained 
the district court, as above stated, the claimants were met 
in the district court by all manner of motions which de- 
layed a hearing. Mr. Colby, of counsel for Mr, Ribble, 
testified that he and lis co-counsel, Mr. Sands, “did all 
kinds of ingenious things” in the cases, which deferred a 
final hearing. Upon the happening of the death of Mrs. 
Bullion, two of these claimants and their half brother, 
Clark Bullion, were the only persons interested in the 
residue of the estate, so they, with Mrs. Hopkinson, agreed 
to settle their claims out of court. Thereupon their at- 
torney dismissed the claims to prevent further cost and 
delay, and then commenced the action in the federal court, 
above referred to. 

Noveinber 12, 1904, the county judge made an order 
vacating the order theretofore made by him commanding 
the administrator to pay out the money in his hands. On 
the 13th of November, 1905, the last above order was an- 
nulled and a further order made to pay Mr. Rush $500 
attorney's fees and all necessary costs in defending the 
suit in the United States court. The administrator has 
paid out the entire: assets of the estate to the various 
claimants, other than the heirs, in liquidation of claims 
allowed and the interest which accrued thereon for about 
four years. 

The district court found that the administrator should 
not liave appealed to the supreme court from the order of 
the district court September 30, 1902, directing the conuty 
court to hear the claims of Furmin ef a/.; and all costs in- 
curred in connection with that appeal, including attor- 
ney’s fees and the administrator’s personal expense, are 
deducted from the items of credit claimed by Mr. Ribble. 
An item of $175 is also deducted from said amount. The 
court further found that immediately after September 
30, 1902, Ribble should have paid all claims against the 

48 
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estate, and that he shonld have settled the estate not later 
than November 80, 1902; that the adiniuistrator retained 
in his hands for his personal benefit $6,000 and should be 
chareed T per cent. Interest thereon from November 39, 
102, less S180 interest accounted for by him. The court 
also deducts $770 claimed by Ribble for attorney's fees 
and expenses in federal court. Owing to an error in ad- 
dition, this item is $100 too large.’ The correct amount is 
SOTO. The court further found that the administrator 
should account for $5,053.15 as of date August 1, 1908, 
Jess whatever money might be necessary to pay unpaid 
iuterest ou claims aeninst the estate. 

The appellees lave filed a cross-appeal wherein they 
iusist the administrator should be‘held for failure to 
collect from Mrs. Bullion’s bond an alleged balance in 
her hands of the money of the estate and not accounted 
for by her. Especially is exception taken to the report 
made by Ribble for the administrairix. Some of the 
challenged items relate to expense incurred in the widow’s 
last illness and for ler funeral expenses. We think it 
was within the diseretion of the county court to consider 
those items and the excess of the widow’s allowance in the 
light of support for the widow, and that these collateral 
heirs have no standing to question such credits. The ob- 
jection to rent for homestead should also be overruled. 

We think the court was right in refusing to give credit 
for attorney's fees and expenses incurred in the supreme 
sourt in resisting the claims of Ames, Furmin and Hop- 
kinson. At the time Ribble, on the advice of counsel, 
resisted those claims, there was an abundance of money 
in his hands to pay all claims with interest, including the 
coutested claims. Two of those claims were held by heirs 
of the deceased. None of the heirs requested the admin- 
istrator to interpose objections to the payment of the 
notes, nor did any meritorious defense theretc exist. The 
authorities amply demonstrate that an administrator 
caunot shield himself from responsibility by stating that 
he followed the advice of his counsel. Clement’s Appeal. 
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49 Conn. 519; In re Huntley, 25 N. Y. Civ. Pr. Rep. 78; 
Mackin v. Hobbs, 126 Wis. 216. 

This brings us to the question of interest. It is a diffi- 
cult one to solve. Mr. Ribble testified positively that he 
did not profit directly or indirectly from the possession 
all those years of something like $6,000 of the funds of the 
estate. However, with the exception of one year during 
which he received 3 per cent. interest on $6,000, he had 
the money deposited principally to the credit of himself 
individually and in his own bank. It is immaterial 
whether he unlawfully converted the money. It is suffi- 
cient that he mingled it with his private funds and made 
it subject to his personal check, instead of using it as 
administrator for the benefit of the estate, and this, too, 
in the face of the fact that many of the claims allowed 
against the estate were drawing 10 per cent. interest per 
annuum. In such a case we think an administrator should 
be charged with the statutory rate of interest for all of 
the time the funds are so held and appropriated. 

The attorney’s fees and expenses in the federal court 
should have been allowed. There was no excuse for that 
action. The district court had never shown any disin- 
clination to award appellees their full rights, and, re- 
gardless of the question of the jurisdiction of the federal 
court, which to our minds is none too clear, appellees 
should, in all fairness, have avoided the expense of re- 
sorting to that court, and have submitted any errors of 
commission or omission of the county court to the district 
court. To the extent that the plaintiffs therein claimed 
to be creditors of the estate such claims were then barred 
by the statute of limitations, and they could only be heard 
as heirs to demand their distributive share of the estate. 
The amount due them could only be determined, and was 
finally determined, in their favor by the state courts. 
Some of the allegations of the bill are untrue. For in- 
stance, there is no proof to sustain the allegation that no 
claims had ever been allowed against the Bullion estate. 
On the contrary, the proof shows that over $6,000 in 
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claims had been thus allowed. While there is some ground 
for dispute as to some of the smaller amounts allowed, 
and also as to some of those disallowed, we feel that the 
evidence before us will not justify interference by this 
court as to any of such items. 

The judgment of the district court is therefore affirmed 
except as to the item of $670 attorneys’ fees’ and expenses 
in the federal court, and the case is remanded to the dis- 
trict court, with directions to modify its judgment accord- 
ingly. The costs in this court to be taxed against ap- 
pellees. 

AFFIRMED AS MODIFIED. 


Iowa Hoe & CaTTLE PowpER COMPANY, APPELLER, Vv. A, A. 
FORD, APPELLANT, 


Fivep Ocroper 22, 1910. No. 16,143. 


Trial: DIsxEcTING VerpicT. “The trial court 1g not required to submit 
a case to the jury unless the evidence supporting it ig of such 
a character that it would warrant the jury in basing a verdict 
upon it.” Chicago, R. I. & P. R. Co. v. Sporer, 69 Neb. 8. 


APPEAL from the district court for Webster county: 
Harry S. DuNGAN, JUDGE. Affirmed. 


Bernard McNeny and Fred Maurer, for appellant. 
Murdock & Pancoast, contra, 


FAwceTtT, J. 


Plaintiff recovered judgment in the district court for 
Webster county upon a promissory note. Defendant ap- 
peals. 

Defendant admits the execution and delivery of the 
note, and for defense alleges that it was obtained by plain- 
tiffs agent under false and fraudulent representations: 
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that the agent represented that he was interested in the 
sale and advertising of certain stock food which was of 
great value for the cure of hog cholera and other diseases 
among hogs and cattle; that, if defendant would under- 
take the agency for the sale of said stock food in his 
neighborhoed, plaintiff would send to him a large ship- 
ment of such stock food; that defendant could use some of 
it on his own stock free of charg”; that the shipment was 
not to be understood as a sale to defendant, but was to be 
upon the conditions that defendant was to receive it, and 
if upon a trial he found it beneficial to his stock he was 
to undertake to sell such portion as he did not use to his 
neighbors, upon which sales he should be allowed a com- 
mission; that if he found the stock food was of no value 
he was to return it to plaintiff, and that plaintiff would 
return to him the note sued upon; that it was agreed be- 
tween plaintiff and the said agent that the note was to be 
given merely as a memorandum of the trade, and would 
be returned if conditions were found to be as above stated; 
that defendant received the stock food, and upon trial 
found that it was absolutely worthless, had no medicinal 
properties, and was of no value as a medicine, and that 
upon making this discovery he immediately returned it 
to plaintiff; that the representations were known by the 
agent to be false when made. As a counter-claim, defend- 
ant alleges that, relying upon the representations of the 
said agent, he fed the stock food to some of his sick hogs, 
and that all of said hogs died; that they were of the value 
of $200, for which sum he prayed judginent. The reply 
denies all the allegations of affirmative defense set out in 
the answer and counter-claim. 

Upon the trial, defendant made a feeble attempt to 
prove the allegations of his answer. He did not go upon 
the stand himself, but attempted to make such proof 
through his wife. The testimony offered was so clearly 
insufficient that the trial court directed a verdict in favor 
of the plaintiff. The only ground for reversal urged in 
defendant's brief in this court is that the case should have 
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heen submitted to the jury. This contention must fail. 
If the case had been submitted to the jury and any other 
verdict returned than the one directed by the court, it 
could not have been permitted to stand. The rule is set- 
tled in this state that “the trial court is not required to 
submit a case to the jury unless the evidence supporting 
it is of such a character that it would warrant the jury 
in basing a verdict upon it.” Chicayo, Rh. I. & VP. RR. Co. 
wv. Sporer, 69 Neb. 8. 
The judgment of the district court is 


AFFIRMED. 


JOHN HOuLMBs v. STATH OF NEBRASKA. 
Firmp Ocroper 22, 1910. No. 16,643. 


1. Courts: Appm#au: Evrpence. Where the evidence in the record is 
clearly sufficient to sustain the verdict of the jury, this court 
in considering an assignment that the evidence is insufficient 
to support the verdict is not required to set out any part of 
such evidence. 


4 INSTRUCTIONS. — Where objections to instructions 
given by the trial court are clearly without merit, this court is 
not required to set out such instructions in its opinion. 


2. 


3. Review. Record examined, and held without reversible error. 


Inrror to the district court for Harlan county: -HARRy 
S. Dungan, June. Affirmed, 


J. G. Thompson and John Everson, for plaintitf in 
error. 


William T. Thompson, Attorney General, and George 
W. Ayres, cuntra. 
FAWCcETY?, J. 


Defendant was convicted, in the district court for Har- 
lan county, of the crime of assault and battery, and fined 
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$100 and costs. He prosecuted error to this court, and 
obtained a judgment of reversal. Holmes v. State, 85 Neb. 
506. Upon a second trial he was again convicted, an:] 
sentenced as before, and the record is before us for review. 

It would serve no good purpose to set out the evidence, 
as it amply sustains the verdict of the jury. Complaint 
is made of the seventh, eighth, eleventh and twelfth in- 
structions given by the court, and of the refusal of the 
court to give instruction numbered 2 requested by defend- 
ant. These objections are so clearly without merit that 
nothing could be gained by setting them out here. The 
exaniination of the entire record shows that the case was 
fairly tried and properly submitted to the jury; that de- 
fendant has been twice found guilty of the offense charged, 
by a jury of his county, and that he ought to pay the pen- 
alty of his unwarranted belligerency. 

The judgment of the district court is 

AFFIRMED. 


DUNDEE REALTY COMPANY, APPELLEE, V. Isaac 8S. LEAVITT, 
APPELLANT. 


Frey Octosprr 22, 1910. No. 16,093. 


1. Vendor and Purchaser: Bona Finr Porciaser. A purchaser of 
real estate from one who has already sold and conveyed the same 
to another, whose deed is not recorded, cannot hold the land as 
an innocent purchaser unless he was at the time of his pur- 
chase without notice, actual or constructive, of the rights of the 
prior purchaser. 


2. : BcRDEN oF Proor. The burden of proof is upon the 
party who alleges that he purchased without notice. 
3. H : Evipence. The plaintiff purchased a lot in Omaha, 


and failed to record his deed, but took possession and caused the 
grade to be lowered by removing large quantities of sofl there- 
from:‘at an expense of nearly $200. Afterwards the defendant 
purchased the lot at about one-half of its value from the same 
grantor, and caused his deed to be recorded. The defendant 
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made no inquiry as to the rights of plaintiff. Held, That de- 
fendant is chargeable with constructive notice of plaintift’s rights 
in the lot, and is not an innocent purchaser without notice. 


APPEAL from the district court for Donglas county : 
Howakb KENNEDY, JUDGE. Affirmed. 


H. P. Leavitt, for appellant. 
McGilton, Gaines & Smith, contra. 


SEpGWICK, J. 


The plaintiff and defendant both derive their claims to 
the real estate in question through one Miles Moore; the 
plaintiff through an unrecorded contract of purchase and 
alleged possession and improvement of the property, and 
the defendant through a warranty deed duly recorded. 
The defendant claims to be an innocent purchaser without 
notice of plaintifi’s rights. The trial court found against 
him, and he has appealed. 

1. The first question requiring consideration relates to 
the burden of proof in such cases. Many courts have held 
that when one party produces a warranty deed, which re- 
cites full consideration and has been duly recorded, the 
burden is upon the prior purchaser with an unrecorded 
title to prove notice or circumstances equivalent to notice. 
Indeed, it would appear from the note to Anthony v. 
Wheeler, 17 Am. St. Rep. 281, 288 (180 Hl. 128), and 
authorities there cited, that this rule is almost universal, 
although the court of appeals of Texas has held otherwise, 
and the courts of Alabama, California, Iowa, Missouri, 
and some decisions in the state of New York have to some 
extent modified the rule. Our own decisions have placed 
the burden of maintaining this issue upon the party who - 
alleges that he purchased the property without notice of 
outstanding claims. 

In Bowman t. Griffith, 35 Neb. 361, the third paragraph 
of the syllabus states the law as follows: “Where a claim 
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to real estate can be sustained only upon the ground that 
the person asserting it is a subsequent purchaser in good 
faith, such person is required to show affirmatively that 
he purchased without notice of the equities of another, and 
relying upon the apparent ownership of his grantor.” 
And in the body of the opinion it is said: “The burden 
Was upon him and he was bound to prove both payment 
in ignorance of defendant’s equities and that he relied 
upon the title of his grantor.” To support this proposi- 
tion decisions are cited from Iowa, Michigan and New 
York. The defendant argues that these statements of the 
court are dicta merely, and says in his brief that the rule 
thus stated is undoubtedly correct, but that “the question 
as to whether the plaintiff would not lave sustained his 
burden of proof and made a prima facie ease if he had 
shown the purchase and payment of the consideration, 
after having examined and relied upon the record title 
appearing in his grantor,” was not involved in the case. 
This language concedes that the burden of proof was upon 
the party who alleges that he purchased without notice 
of outstanding equities, and assumes that that burden is 
sustained by making the proof suggested in the above quo- 
tation from the brief. The above holding in Bowman v. 
Griffith is referred to with approval in Baldwin v. Burt, 
43 Neb. 245, and Phania Mutual Life Ins. Co. v. Brown, 
37 Neb. 705, and is expressly approved in Pfund v. Valley 
Loan & Trust Co., 52 Neb. 473. It may be that some of 
the cases holding a contrary doctrine can be distinguished 
on account of the legislation upon this subject in those 
jurisdictions. Our statute provides that deeds and other 
instruments not recorded “shall be adjudged void as to 
all ereditors and subsequent purchasers without notice 
whose deeds, mortgages and other instruments shall be 
first recorded.” It would seem that one who expects to 
bring his claim within this statute shonld allege and 
prove all of the statutory requirements, including that he 
was without notice of the outstanding deed. This re- 
quires him to allege and prove a negative, and undoubt- 
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edly the ordinary rule would obtain as to the sufficiency 
of the proof offered to make a prima facie case, and as to 
the necessity of the opposing party to produce such evi- 
dence as was in his possession or under his control; but, 
when the evidence upon this point is all before the court 
or jury, there must be a preponderance in favor of the 
party alleging purchase without notice, or the issue can- 
not be found in his favor. 

2. The plaintiff alleges that the defendant had actual 
notice of the plaintiff's interest in the land, and also that 
the plaintiff had taken such possession and made such im- 
provements upon the land as to give constructive notice 
to any one who attempted to deal with it. Mr. George, 
who is principally interested in the plaintiff company, 
testified positively that he told the defendant, prior to the 
defendant’s purchase, that he, George, had-a contract for 
the land and was improving it for his company. The de- 
fendant as positively denies these statements. It has, 
however, been universally held that actual personal notice 
is not indispensable. The plaintiff purchased the land at 
an agreed price of $300, $100 of which wag paid at the 
time of purchase. The plaintiff soon afterwards took pos- 
session of the land, which is a lot in Dundee Place, in the 
city of Omaha, and made a contract with a grading firm 
to grade this lot, together with various other lots owned 
by the plaintiff. These lots were graded under this con- 
tract, and the soil was removed from the lot in question 
to about the depth of 2 feet. The defendant was familiar 
with these lots, and knew that this grading was being 
done, including the grading upon the lot in question. He 
saw Mr. George while the grading was being done, and 
admits that he asked no questions in regard to the owner- 
ship of the lots, nor whether the parties grading it were 
doing so in their own right as owners or for some other 
person. The grading of this lot cost the plaintiff some- 
thing over $180. There is no other evidence in the record 
as to the real value of the lot than that plaintiff con- 
tracted to pay $300 for the lot before it was graded, and 
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expended nearly $200 in grading it. After this grading 
was done, the defendant bought the lot of Mr. Moore for 
$250, obtained his deed, and placed it upon record. He 
says that soon after that he had a conversation with Mr. 
George, in which Mr. George told him that the plaintiff 
was the owner of the lot, and he made no denial of that 
fact. He thought, he says, that he would permit Mr. 
George to find out who was the owner when he examined 
the record. Mr. George, as above stated, testifies that this 
conversation took place before the date of the purchase by 
the defendant. : 

The defendant insists that this grading of the lot was 
not such an act of possession as required him to make any 
inquiry in regard to the rights of the parties who were 
doing the grading or procuring it to be done. He insists 
that the same parties were grading other lots at the same 
time that did not belong to them nor to this plaintiff, and 
that he had the right to assume that Mr. Moore still owned 
the lot and was procuring this grading to be done. We 
think the defendant is wrong in this position. When he 
saw unequivocal acts of ownership being exercised over 
the property, he was under obligations to inquire who 
was thus assuming to be the owner of the property, and 
under such circumstances he could not presume without 
inquiry that Mr. Moore was expending about $200 in im- 
proving the lot, and immediately thereafter would sell to 
him for $250 a lot that before the improvement was worth 
$300. If the defendant was innocent in the transaction, 
his neglect to follow up the inquiry so plainly suggested 
by the circumstances will bring the loss, if any, upon him, 
rather than upon the plaintiff, who wags at least equally 
innocent. 


The judgment of the district court is 
AFFIRMED. 
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BLENKIRON BROTHERS, APPELLANT, V. WILLIAM H. Rocers, 
APPELLEE. 


Fryep Octoser 22, 1910. No. 16,148. 


1. Contracts: ALTERATIONS: MATERIALTY. A merely verbal change in 
a contract that does not vary its meaning in any essential par- 
ticular, nor affect the liability of the party to be charged thereon, 
is an immaterial alteration. 


In a contract for the sale and delivery of 
grain, the promisee was named “Blenkiron Grain Co.;” the name 
of the corporation had recently been changed to “Blenkiron Bros., 
Inc.;” no other substantial change had been made in the corpo- 
ration or its business, but by mistake the agent of the corpo- 
ration had used an old blank in which the former name was 
printed. The promisee upon discovering the mistake corrected 
it by erasing “Grain Co.” and inserting ‘‘Bros., Inc.” Held, An 
immaterial alteration. 


APPEAL from the district court for Cedar county: 
Guy T. Graves, JUDGE. Reversed. 


J. C. Robinson, for appellant. 
C. B. Willey, coitra. 


SENEWICK, J. 


The defendant sold a quantity of grain and made and 
signed a written memorandum of sale, in which “Blenk- 
iron Grain Co.” was named as the purehaser. The con- 
tract was delivered to this plaintiff. Afterwards the de- 
fendant refused to deliver the grain, and the plaintiff 
brought this action on the contract. There was a general 
demurrer to the petition, which was sustained, and the 
cause dismissed. The plaintiff has appealed. 

In the petition the plaintiff alleges that the defendant 
sold and agreed to deliver to the plaintiff 2,500 bushels of 
oats, Which was agreed upon between the parties, and that 
a memorandum of sale was reduced to writing and signed 
hy the defendant, “and is now in words and figures follow- 
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ing.” Then followed the memorandum of sale, signed by 
the defendant, in which the name of the purchaser is 
“Blenkiron Bros., Ine.” The petition then alleges that 
the plaintiff had been conducting said business as a cor- 
poration under the name of “Blenkiron Grain Co.” and 
that a short time before the making vf the contract the 
legal name of plaintiff's corporation was changed from 
“Blenkiron Grain Co.” to “Blenkiron Bros., Inc.,” but the 
“stockholders, officers, wanagers and the place or places 
and the general nature of the business transacted by the 
said corporation, Blenkiron Bros., remained and were the 
same as in the corporation called ‘Blenkiron Grain Co.;’” 
and that at the time of making the memorandum the plain- 
tiffs agent who prepared the same, by mistake or over- 
sight, used a partly printed blank in which the plaintiff's 
name was by mistake printed “Blenkiron Grain Co.,” and 
that the mistake in the name of the plaintiff was not dis- 
covered until after the memorandum was signed and de- 
livered; that the grain was in fact sold to Blenkiron Bros. 
as both parties well knew and intended, and “in order to 
make said memorandum conform to the fact and the real 
intention of the parties, and for no other purpose, plain- 
tiff caused said memorandum to be changed by erasing the 
words and letters ‘Grain Co.’ and inserting in the place 
thereof the words and letters, ‘Bros., Inc.,’ in the name of 
the purchaser as it appears in one place in said memo- 
randum.” 

Some preliminary questions are presented, but the prin- 
cipal question discussed in the briefs is whether the said 
change of the name of the purchaser without the knowl- 
edge or consent of the maker of the instrument would re- 
lieve the defendant from liability thereon. There is an 
interesting statement of the origin and development of the 
law in regard to alterations of written instruments in a 
note under Woodworth v. Bank of America, 10 Am. Dec. 
239, 267 (19 Johns, (N. Y.) 7391), long regarded as a Jead- 
ing case. In that note immaterial alterations are defined 
to be “such merely verbal changes as do not vary the con- 
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tract in any essential particular, as by the correction of 
obvious mistakes, or by inserting words which simply ex- 
press the ineaning of the instrument to be what the law 
would imply it to be without such words.” The author 
states the following instances: “Inserting the words ‘on 
demand’ in a note in which no time of payment is speci- 
fied, for it is payable on demand without those words 
(Aldous v. Cornwell, L. R. 3 Q. B. (Eng.) *578) 3 correct- 
ing the figures in the margin to correspond with the body 
of the note (Woolfolk v. Bunk of America, 10 Bush (Ky.) 
304; Smith v. Smith, 1 R. 1. 398); or changing the words 
in the body to correspond with the marginal figures where 
the latter are correct and the mistake is accideutul (Clute 
v. Small, 17 Wend. (N. Y.) 238); correcting a date, as 
where a note was dated ‘1868,’ by mistake, the true date 
heing ‘1869’ (Duker v. Franz, 7 Bush (IKy.) 278, 3 Am. 
tep. 314). In general it is held that where the correction 
does not alter the legal tenor and cifect of the instrument, 
or affect the liability of a party, it will be considered an 
immaterial alteration. Thus, where a maker, after in- 
dorsement, added ‘payable before maturity, and interest 
on unexpired term, refunded, if so elect,’ it was leld the 
indorser was not discharged. Werrick v. Baldicin, 17 
Minn. 183.” The following additional instances in this 
state may be mentioned: Erasing indorsements of pay- 
ments from the back of a note which had been indorsed by 
nistuke. Lau v. Blomberg, 38 Neb. (Unof.) 124. Remoy- 
ing from a note the following words: “This note is given 
upon condition.” Palmer & Orton v. Largent, 5 Neb, 223. 
Interlining the words: “Interest at 6 per cent. on notes 
remaining over a year.” Thompson Co, v. Baldwin, 62 
Neb. 5380. Indorsing by a notary on the back of a contract 
an extension of time of payinent. Johnson v. Weber, 70 
Neb, 467. The addition of the name of an additional 
surety on a promissory note. Burnes v. Van Keuren & 
Floyd, 31 Neb. 165; Royse v. Siute Nat. Bank, 50 Neb. 16. 
Adding the words: “TI will pay in cash any deductions 
made from said claim of $1,975 in full amount of said 
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deductions.” Fisherdick v, Hutton, 44 Neb, 122. And, 
in other jurisdictions, changing the name of the payee by 
erasing the initial of the middle name. Cole v. Hills, 44 
N. H. 227. Inserting the words “or bearer” in a promis- 
sory note. Weaver v. Bromley, 65 Mich. 212. Changing 
the name of the payee as written in the note from “Francis 
E. Derby” to “Franklin Derby.” Derby v. Thrall, 44 Vt. 
413. Changing the name of the payee in a note from the 
“Providence Steam Pipe & Gas Company” to “Arnold, 
Barbour & Hartshorn.” Arnold, Barbour & Hartshorn v. 
Jones, 2 R. I. 845. And many similar instances cited in 
2 Daniel, Negotiable Instruments (5th ed.) sec. 1898, and 
2 Cyc. 148. , 

The case of Arnold, Barbour ¢ Hartshorn v. Jones, 
supra, is very similar to the one at bar. In that case 
the plaintiffs were doing business in both names, and, 
after the’ note had been given in which the payee was 
named as the Providence Steam Pipe & Gas Company, the 
note was changed by drawing a line through that name 
and writing over it the name of the payee as Arnold, Bar- 
bour & Hartshorn. This was held not to release the surety 
on the note, who had not consented to such change. The 
court discusses the general question somewhat at length 
and announces a very strict rule avoiding instruments 
generally on account of alterations, but holds that the 
case then being considered was not within the rule. The 
court said: “The plaintiffs were the persons who com- 
posed this firm, and they carried on the business of deal- 
ing in steam and gas pipes, and no other business, as well 
in the name of ‘Arnold, Barbour & Hartshorn,’ as in the 
name of the ‘Providence Steam Pipe & Gas Company,’ and 
this note was given for a debt due to this firm. * * 
This state of facts shows that the defendant intended to 
give this note and become liable to whomever might com- 
pose this firm; that this note itself did not designate, nor 
was it evidence of, the names of the persons who composed 
this firm. The defendant’s liability did not therefore de- 
pend wholly upon the evidence which this note afforded, 
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but upon evidence aliunde, upon proof of the names of the 
individuals who composed this firm, to wit, the plaintiffs. 
And this alteration and erasure could in no way change 
or affect this proof. * * * This evidence tended con- 
clusively to rebut any presumption of fraud and to show 
the circumstances under which, and the intent and pur- 
pose for which, this erasure and alteration were made and 
their effect upon the liability of the defendant and the 
claim of the plaintiffs.” 

In Barnes v. Van Keuren & Floyd, 31 Neb. 165, this 
court said: “It is not every alteration of a promissory 
note that will discharge the maker. To have that effect 
the change must be a material one, something either of 
advantage or detriment to the promisor.” In that case 
the name of a surety was added to the promissory note 
after it was delivered, without the knowledge or consent 
of the maker, and it was held that such an alteration will 
not discharge the maker. In Fisherdick v. Hutton, 44 
Neb. 122, it is said: “If the change is immaterial, or un- 
important—that is, one which does not vary the legal 
effect of the document, or change its terms and condi- 
tions—it will be disregarded.” 

If the allegations of the petition are true, and they must 
be so regarded when tested by a general demurrer, we do 
not see that this alteration in any way affected the liabil- 
ity of the maker of the instrument. It is alleged that the 
grain was in fact sold to the corporation, plaintiff in this 
case; that it was so understood and intended by both of 
the parties. The principal part of the name was un- 
changed. After the name of this corporation had been 
changed from “Blenkiron Grain Co.” to “Blenkiron Bros., 
Inc.,” there was no such legal person as “Blenkiron Grain 
Co.” To that extent then the name might be regarded as 
fictitious, and without doubt when a fictitious name is 
inserted as promisee in a contract, with the knowledge of 
both parties, and the contract is so delivered and received 
as the contract of the parties, to insert the true name 
would not be a material alteration, 
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The judginent of the district court is reversed and the 
cause remanded. 
REVERSED. 


HERMAN ANTON Evers y. STATE OF NEBRASKA. 
FILED OcTopER 22, 1910. No. 16,607. 
Criminal Law: New Trrav. The district court has no jurisdiction to 


grant a new trial, in a criminal case, upon application by peti- 
tion filed after the term of the trial. 


Error to the district court for Dixon county: ANSON 
A. WELCH, JubGE. Affirined. 


Wilbur F. Bryant and R. J. Millard, for plaintiff in 
error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 


SEDGWICK, J. 


The plaintiff was convicted in the district court for 
Dixon county of the crime of assault with intent to com- 
mit rape. The judgment of conviction was reviewed in 
this court and no error found therein, except that the 
court failed to inform the defendant in that prosecution 
of the verdict of the jury before sentence was pronounced. 
The cause was remanded to the district court for sentence, 
8&4 Neb. 708. Before the defendant was resentenced, and 
again immediately afterwards, both being within one 
year from the trial in the district court, the defendant, 
who is plaintiff here, filed petitions for a new trial on the 
ground of newly disccvered evidence. Upon motion of 
the prosecuting attorney the court dismissed these peti- 
tions, and the plaintiff has appealed. 

As shown by the petitions and exhibits thereto, the new 
evidence consisted in testimony that the defendant was 
insane at the time of his trial and conviction, and that 
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his counsel were not then aware of the fact. It is insisted 
that section 318 of the code is applicable in this case, and 
that under that section the district court should have 
heard the petition for a new trial. No other authorities 
are cited, and the argument is based entirely upon the 
supposition that the legislature would not authorize a 
petition for a new trial in a civil suit and at the same 
time not allow a ian convicted of murder or other serious 
crime the same remedy. Two of the cases in this court, 
in which the proposition contended for has been decided 
against the petitioner, are referred to in the brief, and it 
is said that the decisions in both of those cases rest upon 
dicta. In Bradshaw v. State, 19 Neb. 644, it was ex- 
pressly decided that the district court has no jurisdiction 
to entertain a petition for a new trial in a criminal case 
after the term at which the trial was had. It was also 
decided that the district court had no jurisdiction in that 
vase because the petition for a new trial was not filed until 
more than two years after the trial was had. Either 
¢round would have been sufficient for the decision of the 
case. In Hubbard v. Stute, 72 Neb. 62, the question to be 
decided is stated in these words: “Do the provisious of 
section 318 of the code authorize the district court to 
grant a new trial in a criminal] case, on the ground of 
newly discovered evidence, on an application made at a 
subsequent term, but within one year from the time of the 
rendition of the verdict?” But it is said in the brief that 
the record in that case will show that the petition for a 
new trial wis not filed within one year, and therefore the 
whole opinion was dictum only. In the former case the 
then Chief Justice, MAXWELL, took occasion to say: 
“The writer desires to add that the rule permitting a peli- 
tion for a new trial to be filed at any time within one year 
from the rendition of the judgment in civil actions should, 
where there is newly discovered evidence, the effect of 
which is to cast doubt on the correctness of the verdict or 
show the defendant’s innocence, be extended to criminal 
cases, Such a rule, in cases of conviction upon circum- 
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stantial evidence, if properly guarded and applied, would 
throw an additional safeguard around the innocent, and 
tend to the promotion of justice; but in the absence of 
legislation to that effect the courts are without authority 
in the premises.” This expression of Justice MaXWELL 
was copied at large in the opinion of the later case, as 
well as in the opinions in other cases in this court, and 
yet, although that language was published nearly 25 
years ago, the legislature has taken no such action. Judge 
Hotcoms, in Hubbard v. State, supra, re-examines the 
whole question at length, citing and quoting from the 
Bradshaw case and other like decisions of this court. He 
says in the opinion: “The remedy is an appeal to the 
executive, who is clothed with the pardoning power.” 
Judge MAXWELL was not satisfied with this remedy and 
thought that there should be further legislation. It is, of 
course, hot intended by the constitution that the pardon- 
ing power should review and correct the decisions of the 
courts. The fact of the defendant’s guilt or innocence 
of the crime with which he is charged should be finally 
settled by the courts, where the evidence can be received 
and weighed under the well-established rules of law, and 
where it is supposed that the truth can be ascertained 
with as much certainty as human imperfection will admit. 
Circuinstances developed after the trial may call for the 
exercise of pardoning power. Certuinty of the conviction 
of the guilty, and that the full measure of punishment 
which the law justly inflicts will follow, are both neces- 
sary for the prevention of crime. It is the duty of the 
courts, with the assistance of the jury, to ascertain the 
facts of a case with the greatest care, and to enter the 
judgment thereon which the law requires. But the rule 
has‘ long been established that the jurisdiction of the trial 
courts to grant new trials in such cases does not exist in 
the absence of legislation. This has been many times de- 
clared by this court to be the law. 

The judgment therefore of the district court is right, 
and is 

AFFIRMED. 
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BEDILIA WARD, APPELLED, V. ASTNA LiFn INSURANCE 
COMPANY, APPELLANT. 


Firep OcToper 22, 1910. No. 16,723. 


Appeal: Law or Cass: ReEversaL. The law of the case as declared 
by this court must control in the subsequent trial in the lower 
court; and, if upon such trial the evidence shows without sub- 
stantial conflict that the defendant is not liable under the law 
so declared, a verdict and judgment against the defendant will be 
reversed as contrary to the evidence. 


APPEAL from the district court for Douglas county: 
WILLIs G. SEARS, JUDGE. Reversed. 


Greene & Breckenridge, for appellant. 
J. M. Macfarland and Weaver & Giller, contra. 


SEDGWICK, J. 


When this case was first before this court (82 Neb. 
499) it was said that “where a person, after recovery from 
an accidental injury, succumbs to a disease which would 
not have been fatal but for the lowered vitality following 
such injury, the disease, and not the lowered vitality, is 
the cause of death.” When the case was here the second 
time (85 Neb. 471) it was decided that “it is error to in- 
struct the jury that there may be a recovery under such 
policy if they find that the death resulted proximately 
and as the moving cause of the accident, where ‘there were 
other causes that accelerated, or, even being added, re- 
sulted in death.’ ” We are not now at liberty to criticise 
or discuss the holdings of the court as above stated. Both 
of these propositions have become the law of the case. 
The nature of the case and of the questions to be sub- 
mitted to the jury appear from the opinions above re- 
ferred to. The evidence in the record now before us 
Shows that on the Ist day of August, 1905, Frank Ward, 
the insured, had one of his feet injured while he was in 
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the employ of the Union Pacific Railroad Company in 
Omaha. He was acting as fireman upon one of the com- 
pany’s engines, and the conductor with whom he was 
working was called by plaintiff as a witness in the case. 
He was not asked, however, to give testimony as to the 
cause or manner of the injury, and there is no evidence 
in the record as to how the accident happened or through 
what instrumentality the foot was injured. The plaintiff 
offered no direct testimony as to the extent of the injury, 
and called no witnesses who gave any testimony as to the 
appearance of the injured foot. One of the plaintiff’s wit- 
nesses, who saw the limb after the foot was bandaged, 
testified that it was bandaged to the ankle and was black 
and blue above the bandage. This is substantially all the 
evidence that the plaintiff offered as to the condition of 
the foot. Immediately after the accident the injured foot 
was dressed by the surgeon in the employ of the railroad 
company, who testified that “he had a bruised and swollen 
foot,” and that he “dressed it or strapped it with adhesive 
straps and bandages.” There were no traces of any frac- 
tures or broken bones, and Mr. Ward made no complaint 
to the physician of any other injury to his body. Mr. 
Ward stayed at home 15 days after the injury, and, accord- 
ing to the plaintiffs evidence, for 5 or 6 days remained 
in the house. After that he commenced walking out short 
distances, but was lame in his foot, and his friends testi- 
fied that he “limped” when he walked. After 10 or 11 
days he was examined by the company’s physician, who 
considered that he was recovered from his injury and able 
to work, and so certified. On the 15th day of August he 
returned to work, and undertook to act as fireman upon 
an engine that was to run from Omaha to Grand Island. 
The plaintiff and other relatives testified that during these 
15 days he complained occasionally of pain in his left 
side, extending down to his groin, but there is no evidence 
in the record of any visible injury to his side, nor any 
evidence from which it could be determined, or even con- 
jectured, what was the cause of this pain, unless it was 
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that the injury to his foot was caused in some way and 
through some means that at the same time might have 
injured his side. We cannot base an opinion upon con- 
jecture of this kind, and therefore are entirely at a loss 
to discover the cause of the pain complained of. On the 
way to Grand Island he became ill, und was taken to a 
hospital in Grand Island, where, after a few hours, he 
died. He had been performing very severe lahor; the 
weather was very warm, and he drank freely of cold water. 
The physician who attended him at Grand Island testified 
that he died of heat exhaustion. Mr. Ward told his nurse 
that he drank freely of ice water and was taken suddenly 
with cramps and vomiting. He made no complaint of the 
injury to his foot or the former accident to either the nurse 
or the physician. 

Under this condition of the evidence the plaintiff called 
a physician, who had never seen the deceased, and asked 
him a hypothetical question, reciting some of the facts 
above stated and some other less important facts disclosed 
by the evidence, in answer to Which the physician stated: 
“T would say that the injury left the system in such a 
weakened condition that it was one of the causes of his 
death.” And when asked from the facts stated in the 
hypothetical question what his opmion was as to the pri- 
mary cause of death, he answered: “I consider the injury 
the relative cause of his death, leaving him in such shape 
that the rest was easily brought on.” When asked upon 
cross-examination “how a crush or a bruise on a man’s 
foot * * * could produce death in 17 days afterwards,” 
. he answered: “Just simply from the man being lowered 
in his vitality, left in a weakened condition, not fully re- 
covering when lie took up his former work, which was 
hard work.” This evidence of this witness is supposed to 
show that the accident complained of was the sole cause 
of the death of the insured, independent of all other 
causes. The most favorable view that can be taken of this 
expert testimony is that the disease which caused his 
death “would not have been fatal but for the lowered vi- 
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tality following such injury,” and when the case was first 
before this court, as appears from the quotation from 
that decision in the first part of this opinion, it was de- 
cided that “the disease, and not the lowered vitality, is 
the cause of death.” This holding became the law of this 
case, and, aS we have seen, we are not now at liberty to re. 
examine or criticise it. 

The whole evidence manifestly comes very far short of 
establishing that the accident was the sole cause of death, 
independent of all other causes. It is clear that the evi- 
dence will not support a verdict in favor of the plaintiff, 
and the judgment is therefore reversed and the cause re- 
manded. . 

REVERSED. 


REESE, C. J., dissents, 


GEORGE CRITSER VY. STATH OF NEBRASKA, 
Fen Ocrosen 22, 1910. No. 16,751. 


1. Criminal Law: Time or Trrat. Under section 390 of the criminal 
eode, the accused, if committed to prison, must be brought to trial 
before the end of the second term of the court “having juris- 
diction of the offense’ which shall be held after indictment 
found. A term of court at which no jury is called and only 
equity business transacted is still within the statute, being a 
“term of the court having jurisdiction of the offense.” 


: Rieut to DiscHarce. At the end of the second term 
after the term at which the indictment is found or information 
filed, the accused not having been brought to trial, if the delay 
has not happened on his application, it is error to permit the 
prosecuting attorney to dismiss the case without prejudice to 
further prosecution; the accused is entitled to be discharged “so 
far as relates to the offense for which he was committed.” 


Error to the district court for Franklin county: Harry 
8. DuNGAN, Juvan. Reversed with directions, 
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Perry, Lambe & Butler, 8. A. Dravo, W. C. Dorsey, J. 
G. Thompson and John Everson, for plaintiff in error, 


William T. Thompson, Attorney General, and Ceorge 
W. Ayres, contra. 


SEDGWICK, J. 


Complaint was filed in the county court of Harlan 
county charging this defendant and one Heddendorf 
jointly with the crime of murder in the first degree. Upon 
examination had in that court, the defendants were held 
for trial to the district court, and in the April, 1909, term 
of the district court an information was filed charging 
them in that court jointly with the crime of murder in the 
first degree. Upon the application of the county attorney, 
it was ordered that they be tried separately. Thereupon 
both defendants asked for a continuance until the next 
term, which was refused, and the defendant Heddendorf 
was put upon trial and convicted and sentenced to the 
penitentiary for life. The judgment of conviction was re- 
versed by this court and a new trial ordered. Heddendorf 
v. State, 85 Neb. 747. After the conviction of the defend- 
ant Heddendorf in the April, 1909, term of court, this 
defendant demanded immediate trial, which was refused, 
and the cause against him continued. Subsequently, after 
several terms of court, he asked to be discharged under 
section 890 of the criminal code. This request was re- 
fused, and the county attorney was permitted to enter a 
nolle prosequi, whereupon the case was dismissed and the 
defendant discharged. He insists that this prosecution, 
being dismissed by the county attorney, would not be a 
bar to further arrest and prosecution, and that his right 
was to be “discharged so far as relates to the offense for 
which he was committed,” as the statute provides. 

Public justice requires that criminal trials shall be dis- 
po: ed of promptly. The certainty that justice will be done 
and the guilty convicted without unnecessary delay is 
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more efficacious in the prevention of crime than are severe 
penalties. The federal constitution has undertaken to 
guard the rights of the accused against unnecessary delay, 
and the fundamental law of this state hag assured him 
protection against imprisonment without trial: “In all 
criminal prosecutions the accused shall have the right to 
uppear and defend in person or by counsel, to demand the 
nature and cause of accusation and to have a copy thereof; 
to meet the witnesses against him face to face; to have 
process to compel the attendance of witnesses in his be- 
half; and a speedy public trial by an impartial jury of 
the county or district in which the offense is alleged to 
have been committed.” Const. art. I, sec. 11. In some 
cases more time is required in the interest of the public 
as well as the accused than is required in other cases. 
There is room for the exercise of sound discretion on the 
part of the trial court, always bearing in mind that the 
right to a speedy trial is the constitutional right of any 
citizen who is accused of crime. In practice it is not often 
found necessary to delay the hearing of the matter during 
two jury terms after indictment is found or information 
filed. The legislature has fixed an absolute limit beyond 
which the trial cannot be delayed. It is as follows: “If 
any person indicted for any offense and committed to 
prison shall not be brought to trial before the end of the 
second term of the court having jurisdiction of the offense, 
which shall be held after such indictment found, he shall 
be entitled to be discharged, so far as relates to the offense 
for which he was comiitted, unless the delay shall hap- 
pen on the application of the prisoner.” Criminal code, 
sec. 390. If the defendant has been admitted to bail it is 
provided by the next section that the trial shall not be 
delayed for more than three ternis. The question to be 
determined in this case is whether these provisions of the 
code have been violated. The complaint, as before stated, 
was made in the county court on the 20th day of March, 
1909. It was alleged that the crime was committed on the 
17th day of that month. The examination took place on 


730), NEBRASKA REPORTS. [ VoL. 87 


Critser vy. State. 


the 26th day of March. The April term of the district 
court for Harlan county for the year 1909 was continued 
into the month of May. The defendant wag refused bail, 
and the information was filed in the district court on the 
6th day of May, 1909, that being one of the days of the 
adjourned April term of that year. 

It has been decided by this court that a term of the 
district court in whieh the indictinent is found or infor- 
mation filed cannot be counted in determining the time 
within which the accused must be brought to trial under 
the provisions of section 390. Mamaond v. State, 39 Neb. 
252; Whituer v. State, 46 Neb. 144. The next term of the 
district court for Harlan county was begun on the 20th 
day of September, 1909. The order of the judge of the 
district court assigning the terms of the court for that 
year does not appear in the record; but there is in the 
record a copy of an order entered in the September term, 
in which it is recited that that term was an equity term 
and that no jury was present. For this reason, it is sug- 
vested that this terin must not be counted in determining 
the time within which the accused must be brought to 
irial. The statute in question fixes an arbitrary limit of 
the discretion of the trial court beyond which it cannot 
wo, and the language of the section is too plain and un- 
equivocal to allow of the meaning suggested. The accused 
must “be brought to trial before the end of the second 
term of the court having jurisdiction of the offense.” 
There will be no doubt that the trial court had jurisdic- 
tion of the offense at this September term of court. The 
fact that no regular panel of jury was present at that 
term is not of controlling importance in a capital case 
which involves the life and liberty of the accused. It is 
rare in such cases that the regular panel is sufficient for 
such purposes. As an illustration, we notice that this 
record shows that in the trial of the defendant informed 
against jointly with this defendant, although the regular 
panel was present at the term, two special writs of venire 
were issued summoning 100 additional jurors. The Sep- 
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tember term of court therefore inust be considered as one 
of the terms at which the court had jurisdiction of the 
offense. At the next term of the district court the defend- 
ant applied for a change of venue, which was allowed, and 
so the defendant himself prevented the trial of his case 
at that term of court. The case was sent to the district 
court for Franklin county for trial, and the transcript was 
filed in that court on the 4th day of January, 1910. The 
regular term of court for Franklin county for the year 
1910 began on the 10th day of January of that year, and 
on that day the county attorney made application to the 
court.for leave to indorse additional names upon the in- 
formation, which was allowed, and the case was continued 
until the next morning. On the 1ith day of January tlie 
defendant filed a motion to be discharged. In this motion 
ne recites the proceedings already had in this case, stating 
the date of his arrest and his examination, and the dif- 
ferent terms of court that had been held in Harlan county, 
and that the defendant had been refused bail. Thereupon, 
on the same day, the record recites that the cause “came 
on to be heard upon motion of the county attorney ore 
tenus for leave to file a nolle prosequt,” and that the de- 
fendant then called attention to his motion to be dis- 
charged, and that the state asked permission to “withdraw 
its motion ore tenus for leave to file said nolle prosequi, 
which permission was granted” by the court, and the court 
then overruled the defendant’s motion to be discharged. 
The record recites that “thereafter on motion and appli- 
cation of the county attorney of Harlan county, Nebraska, 
made in court, a nolle prosequi was entered in said cause, 
which was by the court sustained.” To this ruling the 
defendant excepted, “for the reason that he should be 
allowed to proceed to trial at this term of court or to have 
his absolute discharge under section 390 of the criminal 
code.” The defendant was then discharged from custody. 
On the 18th day of January the defendant filed a motion - 
to vacate and set aside the order dismissing this cause 
without prejudice, and to grant the defendant a trial at 
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that term of court, or, if he be not granted a trial at that 
term of court, that he be discharged. This motion was 
not passed upon by the court until the 19th day of Jan- 
uary, when it was overruled, and the defendant excepted. 
The term of court was finally adjourned on the next day. 
There can be no doubt upon this record that the defendant 
was entitled to a trial at this January term, and, unless 
tried at that term, he was entitled to be discharged “so 
far as relates to the offense for which he was committed.” 
The court was in error in dismissing the case without en- 
tering such final discharge of the defendant. 

The order of the district court is reversed and the cause 
remanded, with instructions to enter an order discharging 
the defendant from the offense for which he was com- 


mitted. 
REVERSED. 


Prter C. WADE, APPELLEH, V. BELMONT [RRIGATING CANAL 
& WATER POWER COMPANY, APPELLANT. 


Frrep Novemper 16, 1910. No. 16,187. 


Waters: IrRicaTION ConrracT: ACTION FoR BREACH: MEASURE OF 
DamaceEs. In an action for damages for the breach of a contract 
to supply water for irrigating the plaintifi’s lands, where it ap- 
pears that the land is unbroken and practically unproductive 
prairie, if the plaintiff prevails, he can only recover the differ- 
ence between the rental value of said land with water according 
to the terms of the contract and the rental value without such 
water. The supposed value of what the land might have pro- 
duced had the water been furnished is too remote, speculative 
and conjectural. 


APPHAL from the district court for Cheyenne county: 
HANSEN M. GRIMEs, JUDGE. Reversed. 


G. J. Hunt, for appellant. 


Williams & Williams and Wright, Duffie & Wright, 
contra, " 
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REESE, ©. J. 


Plaintiff filed his petition in the district court alleging 
that the defendarit is a corporation organized under the 
laws of this state for the purpose of operating an irrigating 
canal and selling the water for irrigation; that he is the 
owner of the southeast quarter of the northeast quarter 
and the northeast quarter of the southeast quarter of sec- 
tion 19, township 18, range 47, in Cheyenne county, “said 
land being located under and susceptible of irrigation 
from the defendant’s canal’; that on the 30th day of De- 
cember, 1897, he purchased the land of defendant with the 
express understanding that the consideration paid for the 
land “included payment for two forty-acre tract water 
rights, the water under said contract to be delivered to 
plaintiff from said canal, for which water rights plaintiff 
paid defendant for said lands and said water rights the 
sum of $1,800,” and in consideration of the further sum of 
$2 defendant executed and delivered to plaintiff a “water 
deed,” a copy of which is attached to the petition, and by 
which defendant agreed to furnish the necessary water for 
irrigating said land during each and every irrigating sea- 
son thereafter; that defendant has failed and neglected to 
furnish any water to irrigate said land for the year 1907, 
to plaintifi’s damage in tlhe sum of $800, for which judg- 
ment is demanded. The defendant answered the petition, 
denying “that, by reason of defendant’s failure to furnish 
water to the plaintiff in the year 1907, said plaintiff has 
been damaged in the sum of $800 or in any sum whatever.” 
The cause was tried to the court without the intervention 
of a jury, the finding of the court being in favor of tlie 
plaintiff, and the assessment of his damages in the sum of 
$400, for which judgment was rendered. Defendant ap- 
peals. 

A number of questions are presented for decision, but 
it is thought they may not arise again in another trial, and 
one only will be here noticed, and that one is as to the 
proper measure of damages. The proof showed that, prior 
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to the year 1907, the land had not been irrigated for some 
time and no crops ad been raised upon it; that plaintiff 
desired it to be irrigated that year so that the native 
grasses would grow where practically none had grown 
before. The land was to all intents and purposes wild 
and substantially a desert waste. The theory of plaintiff's 
case was that if the soil could be irrigated, beginning early 
in the season, the moisture would canse ‘the spontaneous 
growth of grama grass which would within a short time 
develop into what is called “wheat grass,” and from which 
a cutting could be had. Neither one of the grasses named 
was growing on the land, except on one or two small 
spots. At the beginning of the trial plaintiff was called 
as a witness in his own behalf, and the question arose as 
to what was the proper measure of damages, when the 
court announced that “the damage is the difference be- 
tween the crop actually raised and what would have heen 
raised if water had been supplied.” While no exception 
was taken to the ruling, the decision caused the case to be 
- tried upon that issue, and the question is presented here. 
As we view the case, there can be no doubt but that the 
learned district judge was in error in so holding. There 
were no special damages alleged or declared upon the peti- 
tion. As we have seen, the averments reach only to the 
fact that defendant undertook to furnish water sufficient 
to irrigate the land, and failed to do so, to plaintiff's dam- 
age. Indeed it is quite doubtful if under the facts of the 
ease any allegations could be made which would admit of 
the application of the rule stated by the court. 

In Crow v. San Joaquin & Kings River C. & I. Co., 130 
Cal. 309, the question of the measure of damages for fail- 
ure to furnish water in compliance with the contract there- 
for was under consideration. The trial court adinitted 
evidence to the effect that if plaintiff had obtained the 
water to which he was entitled he would have planted a 
crop of alfalfa from which he would have realized certain 
profits, but owing to his failure to get the water he did 
not plant the alfalfa, and instructed the jury that the 
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plaintiff was entitled to recover as damages the profits he 
would have realized from the crops of alfalfa that he would 
have raised on the land had water been’ furnished by de- 
fendant as demanded by the plaintiff, less the cost of 
raising and caring for the crops, and less what the land 
actually produced during the time of the failure to supply 
the water. The court say: “The rule embodied in the 
instruction of the court and under which the testimony on 
behalf of the plaintiff was admitted is too remote and 
speculative. The proper measure of. damages in a case 
like this is the difference between the rental value of the 
land with water and its rental value without it. * * * 
Conjecture as‘to profits of the kind sought here cannot 
be recovered as damages in such cases; they must be 
damages capable of ascertainment by proof to a reason- 
able certainty; uncertain and speculative profits, which 
might or might not have been realized, are not recoverable 
in such action.” This rule is announced in Pallett v. 
Murphy, 181 Cal. 192; Northern Colorado Irrigation Co. 
v. Richards, 22 Colo. 450; Giles v. O'Toole, 4 Barb. (N. Y.) 
261; City of Chicago v. Huenerbein, 85 Ill. 594; Pollitt 
& Andrews v. Long, 58 Barb. (N. Y.) 20; Horres v. 
Berkeley Chemical Co., 57 S. Car. 189, and is doubtless 
well settled. There are cases holding, and perhaps cor- 
rectly, that if a crop is planted and has been well advanced. 
in growth so that by its inspection a well-founded opinion 
can be formed as to what the crop will produce if permitted 
to mature according to the usual course of the season, 
such evidence might be competent, but we have found no 
well-considered case where the rule has been applied to a 
ease like this. The difference between the rental value of 
the land with water supply and its rental value as it was 
must be the test. 

It follows that the judgment of the district court must 
be reversed and the cause remanded for further proceed- 
ings, which is done. 
, REVERSED. 
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ALICE E. BLAIR, ADMINISTRATRIX, APPELLEE, V. KINGMAN 
IMPLEMENT COMPANY, APPELLANT. 


Firep NovEMBER 16, 1910. No. 16,606. 


1. Judgment: ConcLUSIVENESS: REFORMATION oF INSTRUMENTS. Where 
an action was instituted in the district court for the reformation 
of a memorandum of contract, and the trial resulted in a decree 
reforming the instrument, the decree being subsequently affirmed 
on appeal to the supreme court, the memorandum as thus re- 
formed will, in an action thereon, be taken as the true agreement 
between the parties, and conclusive. 


2. Evidence: ADMISSIBILITY: JUDGMENT: JouRNAL ENtriES. In such 
case, where the admissions of the answer as to the fact of the 
reformation of the written agreement are indefinite, it is com- 
petent for the plaintiff to introduce, and the court to receive, the 
decree of reformation as the evidence of the fact. And the find- 
ings of the court in so far as they are necessary to sustain the 
decree and which are contained in one journal entry may also be 
read to the jury. 


: Pieaprnes. Where a defendant in its answer al- 
leges as defensive matter that an appeal to the supreme court 
was taken from the decree reforming a contract, but contained 
nothing as to the action of that court on such appeal, and the 
plaintiff replied admitting the appeal, but alleged that the decree 
of the district court had been affirmed by the supreme court, 
there was no error in permitting the introduction of the mandate 
of the supreme court, during the presentation of plaintiff’s evi- 
dence in chief, showing such affirmance, the fact of the appeal 
having been admitted and thereby conclusively established by 
the pleadings. 


4. Witnesses: IMPEACHMENT: ADMISSIONS AGAINST INTEREST. Ordi- 
narily when a party to the action on trial takes the stand as a 
witness in his own behalf he ifs entitled to no less and no 
greater rights than any other witness. If the design on cross- 
exainination is to lay a foundation for {mpeachment by proof 
that he has previously made other or different statements, 
material to the case, his attention should be called to the state- 
ments by which his testimony is sought to be contradicted. 
Practically the same rule should be applied if it is sought to 
prove by him, on such cross-examination, admissions against his 
interest. There is no error in sustaining an objection to a ques- 
tion asking if it is not a fact that during the litigation the wit- 
ness has given under oath four different versions of the contract, 
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which he claims he has made with defendant on a date prior to 
its reformation, without specifying any of the “different ver- 
sions.” The rule will be applied with the greater force since all 
questions as to the terms and conditions of the contract are 
foreclosed by the final decree of reformation. 


6. Trial; Request ror INSTRUCTIONS: Review. Where instructions to 
the trial jury given by the court on its own inotion, and those 
requested by defendant, are compared, and it is found that those 
given by the court include in substance those requested and re- 
fused, a reviewing court will not further pursue an investigation 
as to the correctness of those refused. 


6. Appeal: EvmeNnce: Svurriciency. The evidence, though not set 
out in the opinion, is examined and found sufficient to sustain 
the verdict returned by the jury. 


APPEAL from the district court for Douglas county : 
GerorcH A. Day, JUDGE. Affirmed. 


Smyth, Smith & Schall, for appellant. 
T. J. Mahoney and J. A. C. Kennedy, contra. 


REESE, C. J. 


This action was commenced in the district court for 
Douglas county. The plaintiff alleged in his petition that 
defendant was a corporation dealing in agricultural im- 
plements and machinery at wholesale; that on or about 
the 9th day of September, 1902, plaintiff and defendant 
entered into a contract of employment whereby defendant 
employed plaintiff for a term of three years beginning on 
-the 1st day of November, 1902, and ending on the 1st day 
of November, 1905, the agreed salary to be $2,600 for the 
first year of the employment, $2,800 for the second year, 
and $3,000 for the third year, payable bi-weekly; that a 
written memorandum of contract was finally signed by 
the parties, but which did not contain the true agreement; 
that about the 15th day of March, 1907, in an action then 
pending in the district court for Douglas county, the eon- 
tract was, by a decree of said court, duly reformed so as 
to state the true agreement of the parties, and which con- 
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tract as reformed is set out at length in the petiticn, and 
is as follows: “Exiployment Contract. Memworindim 
agreement nade and entered into this 31st day of October, 
A. D, 1902, by aud between Kingman Duplement Company 
fa corperetion duly organized under the laws of Tlinois}, 
party of the first part, and C. S, Blair of Omaha, Neb. 
party of the second part, Witnesseth: That the said Kine- 
man Thniplement Company dees hereby employ’ the said 
party of the second part for a term beginning Novenber 
1, 1902, and ending November 1, 1905, as manager of the 
wholesale implement establishment of said party of the 
first part, located in the city of Omaha, Nebraska, at a 
salary of $2,600 for the first year; $2,800 for the second 
year, and 85,000 for the third year, payable bi-weekly. 
Kingman Implement Company to pay all necessary travel- 
ing and hotel expeises of said.pariy of the second part 
while he is on the ro:td, no charge for expenses to he made 
when at home, unless otherwise agreed tn writing. In 
consideration of the foregoing, said party of the secoud 
part agrees to give his entire time and best services to the 
business entrusted to him, and will at all times further 
the interests of said Kingman Timplement Company to the 
hest of lis ability, and will not engage in any other busi- 
ness during the existence of this contract, unless by the 
written consent of Kinginan Implement Company. It is 
fully understood and agrecd that if, through sickness or 
accident, the party of the second part is disabled from 
attending to the dissharee of the duties of his said em- 
ployment, the said Kinginan Implement Company have 
the option, at any time, tu terminate this agreement by 
giving the said party of the second part ten days’ notice. 
The said party of the second part agrecs at the termina- 
tion of this contract, either by limitation or cancelation, to 
turn over to Kingman Implement Company all property 
of whatsoever kind in lis possession belouging to said 
Kingman Implement Company, and also agrees that all 
money, promissory notes or valuable papers belonging to 
siid Kingman Implement Company that may be in his 
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possession at any time shall be considered a fiduciary 
trust. Kingman Implement Company, By M. Kingman, 
Pt. C. 8. Blair.” It is further alleged that plaintiff en- 
tered upon the performance of the contract and rendered 
services thereunder until on or about the 17th day of 
December, 1903, when defendant, in violation of the con- 
tract, wrongfully broke and terminated the same, and re- 
fused to permit plaintiff to carry out its provisions on his 
part, and thereafter refused to allow plaintiff to render 
the services therein provided for, to plaintiff’s damage, 
etc. Judgment is demanded for the unpaid portion of the 
salary agreed upon, amounting to the sui of $5,385, with 
interest. ; 

Defendant answered, admitting its corporate existence 
and the contract of employment at the salary named, but 
denying all other averments of the petition. It is alleged 
that the pretended discharge of plaintiff was by the King- 
man Plow Company, and not by defendant; that there- 
after plaintiff brought an action against defendant in the 
<ounty court of Douglas county for a partial payment due 
npon the contract set out in the petition, alleging its viola- 
tion by defendant, to which defendant answered; and, 
upon trial of said cause being had, judgment was rendered 
in favor of defendant and against plaintiff, and that the 
questions involved were thereby adjudicated and a bar to 
plaintiff's recovery in this suit. It is further alleged, in 
substance, that the decree rendered in plaintiff’s favor 
reforming the contract between the parties was appealed 
by defeudant to the supreme court, but that plaintiff had 
instituted this action before the expiration of the time 
allowed by law in which defendant should perfect its ap- 
peal and procure a hearing and decision thereon. It is 
also alleged that plaintiff~“‘did not give his best services to 
the business entrusted to him and did not further the 
interests of the defendant to the best of his ability while 
in the employ of this defendant under the contract set out 
in said petition’; that he had been in defendant’s employ 
about two and a half years prior to the making of the con- 
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tract, and that he had thereafter allowed and permitted a 
great falling off of the business, he being the manager in 
charge thereof, and which depreciation in business was 
due solely to the incompetence of plaintiff, and to the fact 
that he did not give his best services to the business en- 
trusted to him, and did not further defendant's interests 
to the best of his ability; that he had disobeyed the orders 
of defendant in many particulars, in failing to reduce the 
amount of indebtedness due defendant frum its customers, 
and in refusing to reduce the quantity of stock carried, or 
to press defendant’s business vigorously and efficiently, 
whereby defendant suffered loss and its business was 
greatly injured and impaired. The facts whereby defend- 
ant claims to have been injured by the failures of plaintiff 
to comply with his contract are stated in detail in the 
answer, but which need not be set out here. It is averred 
that after the date upon which plaintiff alleges he was 
discharged he took service with another company for about 
six months at the wage of $100 a month, and for an addi- 
tional six months at $125 a month, as well as for other 
employers at a later date. For reply plaintiff denied all 
unadmitted averments of the answer, and alleged that he 
appealed from the judgment of the county court (referred 
to in defendant’s answer) to the district court, by which 
the judgment was vacated, and that defendant’s appeal 
from the decree reforming the contract between the parties 
had been heard and decided by the supreme court and that 
said decree had been in all things affirmed. A jury trial 
was had in the district court resulting in a verdict in favor 
of plaintiff, upon which, after a motion for a new trial had 
been filed and overruled, a judgment was entered. De- 
fendant appeals. 

Since the taking of this appeal plaintiff has died, and, 
by agreement of counsel, the cause has been revived in the 
name of Alice E. Blair, as administratrix of his estate. 

The decision of this court, in an opinion written by 
Commissioner CALKINS, is reported tn 82 Neb. 344, and 
must be accepted as finally disposing of the merits of the 
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suit to reform the contract between plaintiff and defend- 
ant, and the memorandum of the contract as thus reformed 
must be taken as the true expression of the agreement. 
This being true, the court is relieved from any investiga- 
tion into that question. 

At the commencement of the trial plaintiff introduced 
in evidence the decree of the district court reforming the 
contract. This was objected to “as being incon:petent, 
irrelevant and immaterial.” The objection was overruled 
and the record of the decree was read to the jury over the 
exceptions of defendant. At the conclusion of the reading 
of the record defendant moved “to strike out of the record 
all that part of the said decree which has just been read, 
except that part which sets forth the contract as reformed, 
as immaterial, and incompetent, and in no way tending 
to support the issues in this case.”” The motion was over- 
ruled and exception taken. These two rulings of the dis- 
trict court are here complained of and are insisted upon 
as being prejudicially erroneous. By reference to the 
pleadings it is found that the contract as reformed by the 
district court is set out at length in the petition. This is 
preceded by a statement of the facts leading up to that 
decree, such as the making of the oral contract of Sep- 
tember 9, 1902, and the subsequent execution of the writ- 
ten memorandum of agreement, but which failed to con- 
tain the contract as agreed upon. The answer admits the 
making of the contract of September 9, as alleged in the 
petition, but denies all other allegations. By this denial 
and by affirmative allegations the discharge of plaintiff by 
defendant is put in issue. The fourth paragraph of the 
answer is not entirely clear to the mind of the writer as to 
whether it is intended as an admission or an averment of 
defensive matter. It is as follows: “That afterward, and 
on or about the 15th day of March, 1907, in a certain ac- 
tion then and there pending in this court, in which the 
plaintiff herein was plaintiff and the defendant herein was 
defendant, and after the joining of issues between the 
plaintiff and defendant and the trial of said action, a de- 
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cree was entered by this court between the plaintiff and 
defendant, adjudging and decrecing that the plaintiff and 
defendant, upon the 31st day of October, 1902, made the 
contract embodied in the fourth paragraph of said peti- 
tion; that after said decree was entered, smd on or about 
the 19th day of June, 1907, the defendant appealed from 
said last mentioned decree to the supreme eourt of the 
state of Nebraska, and on or about said date docketed said 
appeal in said last mentioned court, but that within the 
time allowed to this defendant to appeal from said decree 
to the said supreme court the plaintiff commenced this 
action.” 

Both the petition and decree refer to the contract of 
September 9 as the true statement of the agreement be- 
tween the parties. The decree does not refer to any con- 
tract made October 31, 1902, but reforms the memoran- 
dum of that date so as to render it in conformity with the 
contract of September. The answer refers to the October 
date, reciting that it was adjudged and decreed “that the 
plaintiff and defendant, upon the 31st day of October, 
1902, made the contract embodied in the fourth paragraph 
of said petition.” But the answer goes on and recites that 
after the decree was rendered the defeudant appealed the 
cause to the supreme court, ete., which was clearly not an 
admission of any averment in the petition, but must have 
heen intended as affirmative defensive matter. It is con- 
tended that no part of the decree should have heen received 
in evidence, for the reason that the answer adimitted the 
reformation and existence of the reformed agreement as 
embodied in the petition. Had the answer been sa specific 
admission of the reformation of the memorandum to agree 
with the contract of September 9, there might have been 
more force in the argument that the introduction of the 
record was unnecessary, although, even then, not preju- 
dicial. However, the answer left it in doubt as to the true 
intention of the pleader, and prudence would suggest the 
making of the proof. There was no error in its admission, 

But it is urged that the court erred in not striking ont 
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ihe findings of the trial court, or, in ether words, striking 
out all except the decretal order. The record of the decree 
is contained in one entry which includes the findings of 
fact by the court as well as the judgment. It is not con- 
tended that the findings were not within the issues of the 
cause then decided, nor that they were not properly a part 
of the entry, but that it was not necessury that they should 
he read, as they were not in issue, and for the further rea- 
son that they had a discrediting effect upon defendant and 
its witnesses. As the decree was all in one entry and the 
findings were a part of that record and decree, we are 
unable to see how they could have had any prejudicial 
effect, even if not necessarily a part of plaintiff's proofs. 
We are also nnable to find anything in that record which 
reflects upon defendant or its witnesses more than that 
portion which might be referred to ag the decree itself, 
which is the result of the findings. Without the findings 
the judgment would have heen erroneous and open to at- 
_ tack in a direct proceeding, though not collaterally. Kirk- 
wood u. First Nat. Bank, 40 Neb. 484; Kirkivood v. Ea- 
change Nat. Bank, 40 Neb. 497; Varyott & McHurron v. 
Gardner, 50 Neb. 320. 

After the intrveduction of the decree, plaintiff offered in 
evidence the mandate of the supreme court showing the 
affirmance of the decree reforming the contract. Objection 
was made on the grounds of incompetency, irrelevancy, and 
immateriality. The objection being overruled, defendant 
excepted, and now assigns the ruling for error. We can 
observe no error in this. In his petition plaintiff alleged 
the reformation of the memorandum of agreement, and 
founded his suit on the reformed instrument. Defendant 
adinitted the rendition of a decree, but alleged that it had 
appealed therefrom. Plaintiff admitted the appeal, but 
alleged the affirmance of the decree. This was in the na- 
ture of a plea of confession and avoidance—a confession 
of the appeal, but the avoidance of the effect thereof by 
averring the affirmance of the decree. Under this issue 
the fact of the appeal was admitted, and it rested with 
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plaintiff to show by competent evidence that the case had 
been finally dispesed of. The mandate furnished the 
proper proof of the fact. It was also proper for the man- 
date to be received in evidence while plaintiff was making 
his case in chief, and not to withhold it for rebuttal, for no 
proof on the part of defendant was necessary to establish 
the admitted fact of the appeal. It stood as already estab- 
lished. Ifowever, were it otherwise, the mere fact that the 
evidence was introduced out of its order would not be 
necessarily prejudicial. 

The plaintiff, Mr. Blair, was a witness in his own be- 
half, and detailed the transactions between defendant and 
himself. On cross-examination he was asked the following 
question: “Is it not a fact, Mr. Blair, that during this 
litigation von have given under oath four diiferent versions 
of the contract which you claim you made with Mr. King- 
man in the Paxton Hotel in September, 1902?” The ques- 
tion was objected to and the objection sustained over de- 
fendant’s exception. The ruling is assigned for error. The 
question, if not objectionable on other grounds, was too 
general. If such inquiry were competent for the purpose 
of impeachment, the proper foundation had not been laid. 
Tf it was designed to prove by the witness, on the cross- 
examination, statements made by him against his interest 
or different from his testimony then given, his attention 
should have been called to them. But, aside from this, all 
questions as to the making of the original contract had 
been settled by the previous litigation and all “versions of 
the contract” had been disposed of. 

A number of instructions to the jury were presented by 
defendant, with the request that they be given, but which 
were refused. Upon a comparison of these insiructions 
with those given by the court upon its own motion, we find 
that they were all given in substance, and some in prac- 
tically the same language. To copy the instructions given 
and refused would extend this opinion to an unreasonable 
length without corresponding benefits. It must be enough 
to say that we have considered all instructions with care, 
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and find that the law of the case has been fully and fairly 
stated, and we can detect no prejudicial error in that 
Nehalf. 

It is next contended that the verdict is not sustained by 
sufficient evidence. We have carefully studied the bill of 
exceptions, and cannot say that the verdict of the jury 
should, for the reason assigned, be overturned. The bill 
of exceptions consists of a large volume, and no effort will 
be made to set out its tenor or effect. On the controlling 
features of the case there is a clear conflict in the evidence, 
but, to a large degree, that conflict is more in the con- 
clusions of the parties and witnesses than in the facts 
stated by them. It is made to appear with sufficient clear- 
ness that in the last year of plaintiff’s service there was a 
falling off in the volume of business, but the question of 
whether that fact was owing to any failure on the part of 
plaintiff to comply with the contract as finally established 
was for the jury to determine. 

We find no error that calls for a reversal of the judg- 
ment, and it is therefore | 

AFFIRMED. 


JOHN HURD, APPELLANT, V. CITY OF FAIRBURY ET AL., 
APPELLEES. 


Firep Novemser 16, 1910. No. 16,876. 


1. Municipal Corporations: IssuANcE or Bonps: Suit to ENJoIN: 
PreapIne. A special election was called in the city of F. The 
resolution of submission and notice of election recited that the 
election would be held “at the regular polling places in the city.” 
In an action to enjoin the sale of the bonds ordered at said elec- 
tion to be issued, one of the grounds for injunction was that the 
submission and notice were insufficient as not designating the 
polling places with sufficient certainty. It is held that, in the 
absence of an averment that there were no regular polling places 
in the city, or that the electors were in some way deprived of 
their opportunity to vote, the submission and notice must be held 
sufficient. 
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2. Variiry. By section 8994, Ann. St, 1909, any city 


of the class to which the defendant city belongs is given the 
power to establish and maintain a system of electric lights and 
to levy a tax for the same, and by section 8995 it is provided 
that, if the levy of the tax would not raise the necessary amount 
to establish such electric light system, the bonds of the city may 
be issued, if so ordered by a vote of the people. The resolution 
of submission and notice provided for the issuance of bonds ‘‘for 
the purpose of raising a sum sufficient to purchase or install and 
establish an electric light system within said city.” Held, That 
under the statute the bonds voted at ihe election constituted a 
valid obligation against the city, the proposition not being dual, 
nor in the alternative, to the extent of rendering the bonds void, 


3. 


: By section 8927, Ann. St. 1909, such city 
is authorized to purchase, erect, or construct a system of water- 
works with necessary mains, etc., within the city, and to issue 
bonds “for the purchase, erection, or construction and mainte- 
nance of such water-works,” etc, when so directed by two-thirds 
of the legal voters of the city at an election held for that pur- 
pose. By the resolution of submission and the notice of election 
the question of issuing the bonds of the city “for the purpose otf 
purchasing or erecting, constructing, loeating and maintaining a 
system of water-works within said city’ was submitted at a 
special election and received the requisite two-thirds majority of 
the vote cast. In a suit to enjoin the sale of the bonds on the 
ground that the submission and notice of election were void as 
submitting a dual and alternative question, it is held that the 
submission and notice were a suiiicient compliance with the 
statute and that the bonds were valid. 


4. F : . In cities of the class to which defendant 
belongs a submission of a proposition to issue bonds for the pur- 
pose of providing light and water for the use of such city and its 
inhabitants may be made by resolution duly passed and approved, 
as well as by ordinance. 


APPEAL from the district court for Jefferson county: 
LHANDER M. PemBeERvoN, JupGn. Affirmed. 


C. H. Denney, for appellant. 
W. J. Moss and F'. N. Prout, contra. 


REESE, C. J. 


This action was institnted tn the district court for Jef- 
ferson county for the purpose of restraining and enjoining 
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the mayor and council of the city of Fairbury from selling 
certain bonds of said city issued in pursuance of elections 
held therein, whereby it is claimed by the city officers that 
the issuance of said bonds has been duly authorized by 
the electors. The bonds have been duly certified by the 
auditor of state, and are ready for gale, but some ques- 
tions have arisen as to the granting of the power by the 
electors, and plaintiff, a citizen and taxpayer, has sought 
the decision of the courts as to the validity of the bonds. 
The petition is of great length, consisting of a carefully 
prepared history of the proceedings leading up to the 
issuance of the bonds, copying the records of the city, and 
averring that the authority for the action of the mayor 
and council was not given by the electors. The petition 
is in two counts and states two causes of action. An elec- 
tion was called to be held on the 26th day of April, 1910, 
“at the regular polling places in the city of Fairbury,” 
for the purpose of voting on two propositions: One, that 
of issuing the bonds of the city of Fairbury in the sum of 
$20,000 “for the purpose of raising a sum sufficient to 
purchase or install and establish an electric light system 
within said city;” the other, to issue the bonds of the 
city in the suin of $115,000 “for the purpose of purchasing 
or erecting, constructing, locating and maintaining a sys- 
tem of water-works within said city.” The former was _ 
adopted and carried by the requisite majority, while the 
latter, failing to receive the required number of votes, was 
defeated. Another election was called to be held on the 
14th day of June, 1910, at which the second proposition 
was resubmitted, to wit, the issuance of bonds in the sum 
of $115,000 for the identical purpose as stated in the 
former submission. This election resulted in the adoption 
of the proposition by a sufficient vote. 

The invalidity of the electric light bonds is alleged and 
based upon the following grounds: First, the election 
notice is insufficient because it did not state the polling 
places at which the election was to be held; second, the 
question submitted was “whether bonds should be issued 
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for the purpose of raising a sum sufficient to purchase or 
install and establish an electric light system within said 
city of Fairbury,” and that the statement of said ques- 
tion made it a dual question and rendered it impossible 
for the plaintiff and other electors to vote intelligently 
and to express their sentiments as to whether said city 
should purchase the old plant or should erect a new one; 
third, the record of said proceeding is incomplete in not 
including in said record the final ordinance fixing the 
form of the bonds. Without further noting the petition 
in detail, it must be sufficient to say that the objections 
alleged and urged against the validity of the water bonds 
are in substance the same as those against the electric 
light bonds. To each count of the petition the defend- 
ants filed a demurrer, assigning as the grounds therefor 
that the facts stated did not constitute a cause of action. 
Both demurrers were sustained, and, the plaintiff not 
desiring to amend his petition, the action was dismissed 
at his cost. He appeals. 

As to the first contention, that the election notice was 
insufficient because it did not designate the particular 
places at which the election was to be held in the different 
wards, it must be sufficient to say that there is no aver- 
ment in the petition that there were no “regular polling 
places in the city of Fairbury” before that time desig- 
nated and established by ordinance or usage, or that there 
were none such at which elections had been regularly beld, 
and it would seem tbat the court cannot assume, in the 
absence of such averment, that there were no “regular 
polling places in the city.” There is no averment that 
any elector was deprived of his vote, nor that there was 
any uncertainty as to where the election should be held, 
and therefore we must presume that all the existing con- 
ditions were met by the notice. If there were regular 
polling places, the notice was sufficient. We cannot say 
there were not. Actual notice to the body of electors is 
sufficient. Wheat v. Smith, 50 Ark. 266. It is not alleged 
that under a different notice another result would have 
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been obtained (£llis v. Karl, 7 Neb. 381), nor that the 
electors Were not apprised of the places where the elec- 
tion was to be held (State v. Lansing, 46 Neb. 514), and 
the election cannot be held void for the reason stated in 
the petition alone, without further averments. 

The next question is one of no little uncertainty and is 
quite difficult of satisfactory solution. It applies in some 
degree to both causes of action contained in the petition. 
Are these submissions dual, or in the alternative? If so, 
does the form in which the submissions were made render 
the proceedings void? The proposition to issue the elec- 
tric light bonds was stated in this language: “Notice of 
Special Election. Notice is hereby given that on Tues- 
day, the twenty-sixth (26th) day of April, A. D. 1910, at 
the regular polling places, in the city of Fairbury, Jeffer- 
son county, Nebraska, a special election will be held for 
the purpose of submitting to the legal voters of said city 
of Fairbury the following proposition, to wit: Shall the 
mayor and city council of the city of Fairbury, Nebraska, 
issue the bonds of said city in the sum of twenty thousand 
dollars ($20,000), bearing the date of the day of their 
issue, and maturing in twenty years from date, bearing 
interest at the rate of five per cent. per annum, payable 
semiannually, said principal payable at any time after the 
expiration of ten years at the option of said city, for the 
purpose of raising a sum sufficient to purchase or install 
and establish an electric light system within said city of 
Fairbury, Nebraska?” It is conceded by both parties that 
ut the time of the filing of the petition and issuance of the 
call for the election, and at all times thereafter, there was 
an electric light plant in the city, owned by private par- 
ties, and for the purchase of which, by the city, negotia- 
tions had been and were pending, and that it was the 
purpose to purchase the existing plant; but, in case pur- 
chase could not be made on favorable terms, the mayor 
and council should have authority to construct and install 
such plant as might be needed. The principal and lead- 
‘ng purpose was to procure a system of which the city 
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might he the owner. We have been furnished a cupy of 
a very earefully prepared opinion by Honorable L. M. 
Pemberton, the judge of the district court before whom 
this case was tried, and, as if disposes of the questions 
involved in this part of the case in accord with our views, 
we avail ourselves of his reasoning, and copy quite largely 
therefrom. He says: “Sections 8994 and 8995, Ann. St. 
1909, are the ones that seem to control in said mitter. 
They provide that any city of the second elass ‘shall have 
the power and is hereby authorized to establish and iain- 
tain a system of electric lights for such city,’ and that the 
city council shall have the power to levy a tax not exceed- 
‘ing five mills on the dollar in any one year for the purpose 
of establishing, extending and mnaintaming such system 
of electric lights. That when such tax should be insuffi- 
cient to establish a system of electric lights as contem- 
plated therein, such city may issue its bonds for the pur- 
pose of raising a sum sufficient to establish such an 
electric light system. It will be seen that the statute 
authorizes the issuance of bonds, when authorized by a 
vote of the electors, to establish a system of electric lights. 
The proposition subiuitted to the electors included the 
purehase of an electric light system. Does the statute 
confer authority upon the mayor and council to purchase 
a plant, even when authorized by a vote, or to submit that 
question to the electors? 

“The word ‘establish’ ig a word of various meanings, but 
there does not seem to be any dictionary definition that is 
the exact equivalent of the- word ‘purchase.’ Its primary 
definition is: to make stable; to settle or fix firmly. Other 
definitions are: to set up or found; to place on a perma- 
nent footing; to put in a settled or efficient state or eondi- 
tion; to place upon a firm foundation. Century, Stand- 
ard, and Encyclopedic Dictionaries. It would seem that 
hefore an electric light plant eonld be purchased by the 
city it would have to he ‘established’ by some one else. 
Yet, it might not be within the above definitions. If it 
were about to he removed, or taken down, or to fall into 
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disuse or decay, or were for any other cause in a preca- 
rious or inefficient condition, it would not be ‘established’ 
within the meaning of that word as contained in several 
of its definitions. And it might be necessary or proper 
for the city to purchase it in order to ‘establish’ it; that 
is, put it in a settled or efficient state or condition, or upon 
a firm foundation and permanent footing. See State v. 
Rogers, 107 Ala, 444, 19 So. 909. The authority to estab- 
lish a system of electric lights would seem to confer power 
to do anything necessary to provide the city with a per- 
manent and efficient electric lighting plant. If by pur- 
chasing an old plant and putting it into proper repair and 
good condition, the city could establish a lighting plant 
more cheaply than by constructing a new one, I think the 
city would have authority to do so. Thus it has been held 
that ‘power to establish markets’ necessarily conferred 
the power to purchase and hold the land on which such 
market was to be erected, and to construct buildings 
thereon for market purposes. Pcople v. Lowber, 28 Barb. 
(N. Y.) 65; Ketchum v. City of Buffalo, 21 Barb. (N. Y.) 
294. So of a hospital. City of Richmond v. Supervisors 
of Henrico County, 88 Va, 204, 2 8. E. 26; Beckman v. 
People, 27 Barb. (N. Y.) 260. If authority to ‘establish’ 
a market or hospital confers power to purchase land and 
put a building upon it, I can see no reason why the power 
to establish a system of electric lights should not confer 
power to purchase land with bnildings already upon it, 
if by that means the city can get property which it can 
make into a permanent and efficient lighting plant. 

“T therefore conclude that the power to establish a light- 
ing plant confers power, in a proper case, to purchase a 
plant already in existence; and there is no allegation in 
the petition that this is not a proper case in which to ex- 
ercise that power if the mayor and council see fit to do so. 
The presumption is that they will exercise the power prop- 
erly and in accordance with law. 

“In this view of the matter, the question of the proposi- 
tion submitted to the electors being in the alternative does 
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not arise. For, if the word ‘establish’ includes the word 
‘purchase,’ then the alternative is but a mere repetition, 
and ig included in the one word ‘establish.’ If the power 
was to ‘erect’ a system of electric lighting, and the prop- 
osition submitted had been to ‘erect and construct’ such 
a system, the proposition would have been properly sub- 
mitted because both words would mean the same thing. 
So it is with ‘purchase’ and ‘establish,’ for, in the sense 
used, they both mean the same thing. And, if necessary 
to carry out the intention of the legislature, the word ‘or’ 
as used in said pruposition should be construed to mean 
‘and.’ Thonas v. City of Grand Junction, 18 Colo. App. 
80, 56 Pac. 665.” 

The submission of the question of issuing bonds for the 
purpose of supplying a system of water-works for the city 
designated the 14th day of June, 1910, as the date of the 
special election, and by it the polling places were definitely 
fixed, but are referred to in the notice as “the regular poll- 
ing places.” No question is raised as to the fairness of 
the election, and it is not claimed that there was any con- 
fusion or misunderstanding on the part of the electors as 
to the places at which the election was held. The conten- 
tion that the submission and notice were defective need 
not be further noticed. 

The part of the resolutions submitting the proposition 
to the electors, which it is deemed necessary to here notice, 
is as follows: “Shall the mayor and city council of the 
city of Fairbury issue the bonds of said city in the sum of 
one hundred fifteen thousand dollars ($115,000), dated 
the day of their issue and due twenty years from date, 
payable at any time after five years from date at the 
option of said city, drawing interest at the rate of five per 
cent. per annum, payable semiannually, for the purpose 
of purchasing or erecting, constructing, locating and 
maintaining a system of water-works within said city of 
Fairbury ?” 

Upon this part of the case the learned district judge 
says: “The statute involved in this case is section 8927, 
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Ann. St. 1909. Dy said section the city is authorized ‘to 
provide * * * fora supply of water for the purpose of 
fire protection and public use and for the use of the in- 
habitants of such cities and villages by the purchase, erec- 
tion or coustruction of a system of water-works, water 
mains or extensions of any system of water-works, now 
or hereafter established or situated in whole or in part 
within such city or village; and for maintaining the same. 
* * * Such cities or villages may borrow money, or 
issue bonds * * * for the purchase, erection or con- 
struction and maintenance of such water-works mains, 
portionsor extension of any system of water-works or 
water supply, or to pay for water furnished such city or 
village under contract. * * * Provided, further, that 
no such money shall be borrowed, or bonds issued, unless 
the saine shall have been authorized by two-thirds of the 
legal votes of such city or village cast for and against the 
proposition at an election held for that purpose’ 

“The foregoing i v!l of the statute relating to the power 
to issue said Is.) “he statute first confers power upon 
the city to provide for a supply of water for the city and 
its inhabitants, either by the purchase or construction of 
a system of water-works. Power is then conferred upon 
the city to issue bonds for the purchase ov erection of such 
water-works, that is, for the water-works before mentioned, 
nanely, water-works with which to supply the city with 
water. But no such bonds can be issued unless the same 
shall have been authorized by two-thirds of the legal vot- 
ers of such city cast fer and against said proposition; that 
is, the proposition to issue such bonds for a purpose au- 
thorized by the statute, at an election held for that pur- 
pose. In this case the question submitted to the people, 
more fully stated, was: ‘Shall the mayor and city council 
of said city i-sune bonds of said city in the sum of $115,000 
to provide a supply of water for the use of the city and 
its inhabitants, by the purchase or construction of a sys- 
tem of waterworks within said city cf Fairbury?) The 
legal voters of the city knew the law under which the 

51 
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question was submitted to thei, und knew the power and 
authority of the mayor and council thereunder, and voted 
accordingly. Under said law the mayor and council were 
the proper persons to elect in what manner the supply of 
water should be obtained, and if they had had the money 
could have made said election and put it into effect with- 
out submitting any question to a vote of the electors. But 
not having the money they could not get it by issuing 
bonds until the question of issuing the bonds had heen 
subiiitted to the electors and voted by thein. The question 
submitted, of course, must have been, and was, for a pur 
pose authorized by the statute, namely, for the procurc- 
ment of @ water supply for the city, either by purchase or 
construction of a system of water-works as the mayor and 
council might elect. To this proposition the voters an- 
swered ‘Yes’ by more than a two-thirds vote. The voters 
have thus expressed their approval of the determination 
of the mayor and city council to provide a water supply 
for the city in the manner provided by law, by voting the 
bonds with which to obtain said water supply. Tnasinuch, 
therefore, as the statute confers ‘power upon the mayor 
and council to procure a water supply for the city in 
either of suid methods, and the electors of said city have 
voted bonds te enable the mayor and city council to pro- 
cure such supply of water in the way pointed ont hy the 
statute, I see no reason why the court should overrule 
both the city authorities and the electors of the city by 
enjoining the city from disposing of said bonds. As au- 
thority for such holding I think the statute itself is wholly 
adequate; but the following authorities are directly in 
point: State v. Allen, 178 Mo. 555, 77 S. W. 868; C. B. 
Nash Co. v. City of Conucil Buiffs, 174 Fed. 182; Thomas 
ve. City of Graud Jnaction, 138 Colo. App. 80, 56 Pac. 665. 

“The cases cited by plaintiff, namely, City of Learen- 
worth ¢. Wilson, 69 Kan. 74, T6 Pac, 400, and Faruiers 
Loan & Trust Co. v. City of Siouwsr Falls, 131 Fed. 890, are 
not only based upon different statutes from ours, but also 
cite as their authority the case of Elyria Gas & Water Co. 
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v. City of Elyria, 57 Ohio St. 374. The latter case was 
not only under a different statute but under a different 
proposition from the one in the present case, and also a 
proposition not authorized by the statute. In that case 
the proposition was for the purchase aud erection of water- 
works, while the statute conferred authority to issne bonds 
for the erection or purchase of such works. The court 
does not question the right of the city to own two plants, 
one by purchase and the other by construction, but says 
the proceedings would be entirely different, and that a 
resolution for the purchase and construction is not a 
resolution for either purpose separately, but for both 
purposes combined. What would have been the result had 
the proposition been for the erection or purchase of such 
works, as provided in the statute, the court does not say. 

“It seems to me that the objection that the voters could 
not express their wills by voting on a proposition to pur- 
chase or construct a plant is more superficial than sound. 
The proposition was to procure a water supply for the 
city by the purchase or construction of a water plant, in 
the discretion of the mayor and council. The voter who 
did not want to entrust such discretion to them, or who 
did not want the water-works, only had to vote ‘No’ in 
order to express his will completely on the subject. If 
he wanted to purchase water-works, but not to construct 
them, or vice versa, he could not complain because the 
council did not submit that kind of a proposition, because 
it was not for him to dictate the proposition, but to vote on 
the one submitted, the same being authorized by statute. 

“In the Siouw Falls case (131 Fed. 890), the court had 
decided the case on constitutional grounds before it took 
up the phase of it under discussion, so that what was said 
on this question was unnecessary to its decision; besides 
it does not appear from that case what the authority of 
the mayor and council was with reference to the construc- 
tion or purchase of the water-works plant.” 

It should be noted that the decision of the circuit court 
in the latter case (Farmers Loan & Trust Co. v. City of 
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Sioux Falls, 181 Fed. 890) was reversed by the circuit 
court of appeals, reported in 69 C. C. A. 373 (136 Fed. 
721), in which that court, in an elaborate opinion by 
Judge Riner, has examined the question with care, and 
held that the bonds involved in the suit, issued under cir- 
cumstances quite similar to those under which the bonds 
in dispute in this case were issued, were legal and binding 
upon the city of Sioux Falls. That case, as determined by 
the court of appeals, clearly sustains the decree of the dis- 
trict court in this case. 

Another objection presented is that the bonds were 
issued by virtue of a resolution, and not by ordinance. 
We regard this question as settled against the contention 
of plaintiff in State v. Babcock, 20 Neb. 522, and we will 
not further extend this opinion by a rediscussion of the 
subject. 

We conclude that the decision of the district conrt in 
sustaining the demurrers is correct, and its judgment is 


AFFIRMED. 
Lerron, J. 


I concur in the opinion. The main purpose of this sub- 
division of the statute was to authorize the city authuri- 
ties to provide a water supply and fire protection for the 
city, to allow them to borrow money for that purpose 
when authorized by a vote of the citizens, and to leave the 
details and the exact manner in which the object should 
be accomplished to the discretion of the city council. The 
controlling provisions appear as subdivision 15, sec. 69, 
art. I, ch. 14, Comp. St. 1909. Omitting irrelevant matter 
it is as follows: “Section 69. In addition to the powers 
hereinbefore granted cities and villages under the pro- 
visions of this chapter, each city and village may enact 
ordinances or by-laws for the following purposes: * * * 
XV. To establish, alter and change the channel of water 
courses. * * * Second, to make contracts with and 
authorize any person, company or corporation to erect 
and maintain a system of water-works and water supply. 
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* * * To provide for the purchase of steam engines or 
fire extinguishing apparatus and for a supply of water for 
the purpose of fire protection and public use and for the 
use of the inhabitants of such cities and villages by the 
purchase, erection or construction of a system of water- 
works, water mains or extension of any system of water- 
works now or hereafter established or sitnated in whole 
or in part within such city or village; and for maintain- 
ing the same. * * * Such cities or villages may bor- 
row money, or issue bonds for the purpose, not exceed- 
ing twenty per cent. of the assessed value of the taxable 
property within said city or village, according to the last 
preceding assessinent thereof for the purchase of steam 
engines, or fire extinguishing apparatus, and for the pur- 
chase,.ereetion or construction and maintenance of such 
water-works, mains, portion or extension of any system 
of water-works or water supply, or to pay for water fur- 
nished such city or village under contract; and leyy and 
collect a general tax in the same manner as other mu- 
nicipal taxes may be levied and collected, to an amount 
sufficient to pay the interest and principal of said bonds 
heretofore or hereafter issued as the same mature, on all} 
the property within such city or village, * * * and all 
taxes raised under this clause shall be retained in a fund 
known as ‘Water Fund’; Provided further, that no such 
-money shall be borrowed, or bonds issued, unless the sam: 
shall have been authorized by two-thirds of the legal votes 
of such city or village cast for and against the proposition 
at an election held for that purpose, notice of which elec- 

tion shall have been given by publication in some news- 

paper published or of general circulation in such city or 
village for at least two weeks prior to the date of such 
election.” This subdivision further provides for making 
contracts with private concerns to “maintain a system of 
water-works and water supply.” It gives the city au- 
thorities power to make “all needful rules and regulations 
in the erection, construction, use and management of 
such water-works, mains, portion or extension of any 
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system of water-works or water supply”; provides for the 
appointment of a water commissioner to have the general 
management and control of the “system of water-works 
or water supply.” 

. As I view it, the question that was submitted to the 
voters was whether they should authorize the mayor and 
council to borrow money to be expended in providing “ua 
supply of water for the purpose of fire protection and 
public use and for the use of the inhabitants of such cities 
and villages,” the detail of whether by purchase or con- 
struction being left to the authorities. If it should he 
held that each clause in this section separated by tlie dis- 
junctive “or” constitutes a separate proposition upon 
which the voters must express their asyent or dissent, then 
there are four distinct propositions which must be suh- 
mitted to the voters before water supply and fire protec: 
tion can be made available. It seems to me ‘that, when all 
that portion of this section controlling the subject of 
water supply and fire protection is considered, it amounts 
to but one proposition, or, at most, to two, viz.: Water 
supply and fire protection—-and the real question is 
whether the city council shall be authorized to borrow 
money for the general proposition, leaving it to their dis- 
cretion, if money is voted for fire apparatus alone, whether 
they shall use a part of it for an engine and part of it for 
a hose cart or hook and ladder apparatus; or whether, if 
the money is voted for water supply alone, they shall pur- 
chase a water supply system, or shall erect and construct 
one. It may be even doubted whether the whole matter of 
horrowing money to purchase fire apparatus and furnish 
x water supply could not be treated as one proposition, 
and submitted as one. The purpose of submitting the 
question is not to control the discretion of the city coun- 
cil in matters of detail, but to ascertain whether the tax- 
payers are willing to bear the burden of taxation neces- 
‘sary to raise the fund for the purpose. The purpose of 
the lawmakers is awkwardly expressed, but this is to be 
expected from a body of practical men from all walks of 
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life who are probably not as well skilled in niceties of 
expression as lawyers and judges are apt to be. 

In Linn v. City of Omaha, 76 Neb. 552, speaking of a 
different statute, it was said: “A vote of the necessary 
‘najority on the question to ‘purchase or construct’ would 
leave the matter undetermined and with no choice indi- 
cated by the electors.” This question was not involved 
in the case. The point actually decided wag that a prop- 
osition for the erection of two engine houses and for the 
purchase of a site for one was but “a detailed statement 
of the general proposition—to precure engine houses.” I , 
do not think this authority militates at all against the 
conclusion reached in this case. Unless statutes are 
identical, opinions upon such questions are of little per- 
suasive value, and the cases cited by the plaintiff may, I 
think, be readily distinguished from this. 


Root, J., concurs in these views. 


SEDGWICK and Ross, JJ., dissenting. 


In Liun v. City of Omaha, 76 Neh. 552, this court said: 
“A vote of the necessary majority on the question to ‘pur- 
chase or construct’ would leave the matter undetermined 
and with no choice indicated by the electors.” If the 
object of the election is to determine the will of the peo- 
ple as to a proposed investment of the public money, it 
would seem that the plan of improvement shonld be fully 
developed before the election is called, and the proposed 
expenditure of the public money should be definitely 
stated so that the voters could intelligently approve or 
disapprove of the undertaking. This must be the object 
of the statute. It cannot be supposed that the legislature 
would require an election to be held for the mere purpose 
of aiding in the formality of ixsning the bonds. The stat- 
ute governing cities of this class is not as definite in re- 
gard to the method of submitting the proposition ag are 
other statutes of similar character. Cities of the first 
class having from 5,000 to 25,000 inhabitants are required 
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before submitting such a proposition to procure plans of 
the proposed system and have estimates made of the ac- 
tual cost of the proposed improvement and keep them on 
file subject to public inspection while the proposition is 
pending, and after a system of improvement is adopted 
no other system shall be accepted in lieu thereof unless 
authorized by a vote of the people. Cities of all other 
classes are placed under similar restrictions. The statute 
in the case at bar is not as specific as others, but the true 
construction can be determined from its general purpose, 
as above stated, and from the language used. It does not 
seem reasonable to suppose that the legislature intended 
that bonds might be issued to the amount of 20 per cent. 
of the assessed value of the property of the city and the 
money placed in the hands of the council to expend “for 
the purchase of steam engines or fire extinguishing appa- 
ratus, or purchase, erection or construction of water- 
works or mains or portions of a water system or water 
supply or to pay for water furnished under contract,” or 
for all or any of such purposes as the council might see 
fit. But this is the language of the statute that is being 
construed, and, if it means that the proposition voted upon 
may be to issue honds for two or more of the purposes 
specified in the statute, the same reasoning would require 
us to say that, if the proposition embraced all of the pur- 
poses specified in the statute, the submission would be 
regular and the election valid, and that the council were 
at liberty to determine for which one or more of the pur- 
poses specified the money should be spent. This reduces 
the argument to the absurd, and shows conclusively, we 
think, that the true construction of the statute is that the 
voters shall determine which one of the many purposes 
named in the statute shall he adopted, and how much 
money nay he expended for that particular purpose. The 
proposition submitted to the voters was to issue bonds 
“for the purchase, erection, or construction and mainte- 
nance of such water-works.” At the election on this prop- 
osition did the electors vote bonds to buy an old plant, or 
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did they vote bonds to establish a new system? To which 
one of these public improvements the council will apply 
the procecds of the bonds after their approval by the ma- 
jority opinion is wholly a matter of conjecture. How 
then did the electors know what they voted for? Would 
either or both of the propositions have carried had they 
been separately submitted? This question cannot be de- 
termined now because the electors were not permitted to 
answer it. For these reasons, they did not grant power 
to issue the bonds, aud the history thereof contains 
no such an expression of the electors’ will. When 
such authority can come alone from the electors in 
the form of an affirmative vote in answer to a 
question, why should there be any doubt about what 
the answer means? When the election involves the power 
to create a vast indebtedness and the taxation uf property 
for a generation or more, each proposition submitted 
should be plain, separate and distinct, unless the statute 
provides otherwise. In no other way can there be a fair 
expression of the will of the electors. In our view, City 
of Leavenicorth v. Wilson, 69 Kan. 74, announces the cor- 
rect doctrine. That ease involved a proposition “to pur- 
chase, procure, provide or contract for the construction 
of water-works.” In the opinion it is said: 

“Every voter must have a fair opportunity to register 
an intelligent expression of his will. This the official 
ballot failed to provide. The subject of purchasing a 
particular water-works plant already in existence is 
utterly diverse from that of building a new one. It needs 
neither argument nor illustration to make this plain 
truth apparent to any mind of ordinary capacity. The 
judgment of the mayor and council upon one of these 
subjects might well be approved by the people through a 
majority vote in favor of bonds, although the judgment 
of the sane officials upon the other subject would be over- 
whelmingly repudiated at a bond election. The ballot 
required to be used at the election in question obliged the 
voter to approve bonds for both purposes or to reject 
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bonds for both purposes. If he favored one plan and dis- 
approved the other he was allowed no opportunity to in- 
dicate his view. Because of the dual ballot persons ad- 
verse to purchase may have voted with persons adverse 
to building for bonds which, thus supported, carried, al- 
though both propositions would have failed ignominiously 
had they been separately submitted; therefore, the elec- 
tion was not a fair one to the people of the city of Leaven- 
worth.” 


BELL Drug CoMPANY, APPELLEE, V. WILLIAM L. Hurr- 
MAN ET AL., APPELLANTS. 


Fitep Novemner 16, 1910. No. 16,165. 


Appeal: Finpixes oF Fact: CoNFiictina Evmwence, A finding of fact 
made upon conflicting evidence by a jury or trial judge in an 
action at law will not be disturbed unless it is manifestly wrong. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. SuTTON, JUvGE. Affirmed. 


W. H. Herdman, for appellants. 
W. N. Chambers, contra, 


BaRNEs, J. 


Action for rent due the plaintiff from the defendants 
for the use and occupancy of the second and third floors 
of the building known as number 1216 Farnam street in 
the city of Omaha. It was alleged in the petition that the 
defendants leased the premises in ‘question fram the plain- 
tiff at an agreed rental of $60 a month; that they took 
possession of and occupied the same from the 1st day of 
December, 1906, until the Ist day of April, 1907; that 
they paid rent for the month of December, 1906, only, and 
that there was due from the defendants to the plaintiff 
the sum of $180 and interest thereon, for which sum the 
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plaintiff prayed judgment. ‘The answer admitted the 
leasing and occupancy of the premises, and as a defense 
alleged the breach of an agreeinent to repair. It was fur- 
ther alleged that by reason thereof the defendants had 
been obliged to vacate the premises, and had sustained 
damages to an amount largely in excess of the plaintiff's 
claim. The items of defendants’ counterclaim were for 
loss of profits in the business, expenses in moving to and 
from the premises, and interest on the value of their stock 
during the time covered by their occupancy. The reply 
was a general denial, and upon those issues the cause was 
tried to the district court for Douglas county without the 
intervention of a jury. At the conclusion of the trial the 
court found generally for the plaintiff and against the 
defendants, and rendered a judgment for the amount 
claimed by the plaintiff’s petition. 

The defendants have appealed, and assign several 
erounds for a reversal of the judgment, among which are 
the failure of the court to allow them any damages for 
the breach of the alleged agreement to repair. It ap- 
pears, however, that upon the issue as to whether or not 
there was such an agreement the trial court found for the 
plaintiff, and the disallowance of the defendants’ counter- 
claim followed as a matter of course. The evidence in the 
case was somewhat conflicting, but from a careful reading . 
of the bill of exceptions we find that there was sufficient 
competent evidence to sustain the finding and judgment 
of the trial court. The rule that a finding of fact made 
by a jury or trial judge in an action at law will not be 
disturhed if supported by competent evidence is so well 
settled that it is unnecessary to cite authorities in sup- 
port of it. 

Following this rule, it only remains for us to affirm 
the judgment of the trial court. 

JUDGMENT AFFIRMED. 
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RANSOMB SWANGER, APPELLED, V. EDWARD PORTER ET AL., 
APPELLANTS. 


Frrep Novempre 16, 1910. No. 16,179. 


1. Waters: Mutua IrricATION Company. An irrigation company or- 
ganized under the laws of this state, which has no source of. 
income, derives no revenue from the operation of its ditch or 
canal, and conducts its business solely for the purpose of irriga- 
ting the lands of its members and stockholders, is, de facto, a 
mutual irrigation company as defined by section 6845, Ann. St. 
1909. 


: By-Laws. Such a company may adopt by-laws 
regulating the use of the water it has appropriated, by its stock- 
holders in turn, and require each of them to contribute his pro- 
portionate share to a maintenance fund to enable it to carry on 
the enterprise, and may make the payment of the same a condi- 
tion of the right of the stockholder to receive water to irrigate 
his land; and, where such by-laws are agreed to and signed by 
all of the stockholders of the corporation, the courts will recog- 
nize and enforce the same as a valid contract binding alike upon 
all of them. Omaha Law Library Ass’n v. Connell, 55 Neb. 396. 


3. Mandamus: Igrication: Usz or WATER. Where, in such case, a 
stockholder refuses to pay his share of the maintenance fund, 
he is not entitled to a writ of mandamus to compel the corpora- 
tion to furnish him water for irrigation purposes. | 


APPEAL from the district court for Cheyenne county: 
HANSON M. GRIMES, JUDGE. Reversed and dismissed. 


G. J, Hunt, for appellants. 
Wright, Duffie & Wright, contra. 


BARNES, J. 


Action in mandamus to compel the respondents to fur- 
nish the relator, who will hereafter be called the plaintiff, 
water for irrigation. The plaintiff had judgment, and the 
defendants have appealed. 

It appears that in the year 1891 the defendant, the 
Court House Rock Irrigation Company of Cheyenne 
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county, was incorporated for the purpose of constructing 
and maintaining an irrigation ditch and appropriating 
the water of Pumpkin Seed creek with which to irrigate 
the lands of the incorporators, and for other purposes; 
that in 1893 the articles of incorporation were amended, 
and it was therein provided that the authorized capital 
stock of the company should be $6,000, divided into 60 
shares of $100 each. The irrigation ditch was constructed, 
the water appropriated, and it was found that the supply 
was insufficient to carry out the original plan, and there- 
fore only 30 shares of stock were issued, which are now 
owned by members and stockholders having land under 
the ditch, and which can be irrigated thereby. It was also 
ascertained that the flow of water was insufficient to en- 
able any two of the stockholders to use it at the same time, 
and therefore, by mutual agreement, the ditch was divided 
into sections, and each irrigator was given the entire use 
of the water for a certain number of hours in turn, and 
thus all were supplicd to their mutual satisfaction. It 
also appears that the plan thus adopted has been in opera- 
tion for more than 12 years without complaint or objec- 
tion on the part of any of the stockholders until the com- 
menceiment of this acticn. 

The plaintiff was not a cliarter member of the corpora- 
tion, but became a stockholder at so early a date that one 
of his shares of stock is anong those first issued. Article 
10, sec. 1 of the by-laws duly adopted by the association, 
provides: “At the meetings of the board, held on the 
second Tuesdays in January and July, the board shall 
make an estimate of the current expenscs of the company, 
and also of the repairs, alterations and improvements to 
be made, and shall then make an assessment upon the 
stock sufficient to pay the same, which assessment shall 
be paid by the shareholders to the secretary of the com- 
pany on or before any water is delivered to said share- 
holders.” The concluding clause of the by-laws is as 
follows: “The undersigned stockholders do hereby agree 
to be governed by these by-laws.” Appended thereto ap- 
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pears the signature of the charter members and every 
owner of stock, his signature having been placed there 
when his certificate was issued or Was presented for trans- 
fer, and the plaintiff admitted that lie signed the by-laws. 

The record discloses beyond question and without dis- 
pute that the ditch is not now, and never has been, oper 
ated for profit, and the corporation has no source of 
revenue whatsoever; that the expense of maintenance has 
to be met by an equal and proportionate charge upon all 
of the stockholders. It also appears that it is absolutely 
necessary to have the ditch cleaned each spring before 
water can be turned into it; and in case of a break, or 
other diumage, it must be repaired at once, or all of the 
stockholders will suffer alike; that this work must be 
done whether each particular shareholder exercises his 
right to take water or not; that the company has no con- 
trol over that matter and no means of knowing in advance 
whether or not any particular shareholder intends to use 
water; that the only possible way of operating the ditch 
is to make a close estimate of the cost of mmainienance and 
divide the total cost by the number of shares, and call on 
each shareholder for his portion thereof. It is also shown 
that the plaintiff has in times past served upon the board 
of directors; that he hag paid lis assessments and used 
water in previous years under the manner of distribution 
adopted; that he is now the owner of two shares of stock, 
and that he has allowed his assessments to remain unpaid 
for a nuinber of years. It also seems apparent that he 
conceived an idea or plan of avoiding the payment of his 
delinquent assessments, and in order to carry it out, on. 
the 11th day of April, 1908, he paid to the treasurer of the 
company the sum of $15, and demanded that 20 cubic 
inches of water he furnished him for the purpose of irri- 
gating a portion of his land which lies under the ditch; 
that at the time he made this payment he was informed 
that the money would not be accepted upon the terms 
upon which it was tendered; that it would be received and 
receipted for as a credit on his past due assessinents, and 
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that he could not be furnished any water until he had 
paid such assessments in full. A receipt was given to the 
plaintiff for the sum of $15 paid on account, and he was 
informed at the time that unless the money was so applied 
it would not be received at all. Plaintiff took the receipt 
thus issued to him, refused to pay the balance of his as- 
sessinents, and immediately brought this action to compel 
the corporation to furnish him 20 cubic inches of water 
according to his demand made upon the treasurer. 

Upon the foregoing facts, which were clearly estab- 
lished at the trial, the district court found fur the plain- 
’ tiff and awarded him a peremptory writ of mandamus 
compelling the defendants “and their successors in office, 
to deliver water to the relator during the irrigation sea- 
sop upon demand and the payment of the reasonable price 
or charges therefor made by the respondent company dur- 
ing such irrigation season, for the irrigation of his land 
that is included in the respondent’s appropriation, so far 
as its supply will permit, and not to exceed seven-tenths 
inches per acre.” To this judgment the defendants duly 
excepted, and, as above stated, have brought the case here 
by appeal. ~ 

It will be observed that the writ does not respond to 
the praver of the plaintiffs petition, and it is apparent 
that the district court in granting relief to the plaintiff 
followed the rule- announced in Finterprise Ditch Co. v. 
Vofitt, 58 Neb. 642, 76 Am. St. Rep. 122, 45 L. R. A. 647, 
where it was. held that the fully paid-up stock of a cor- 
poration is the personal property of the owner, and is not 
subject to general or specific assessments. It was found 
by the trial court, as a matter of law, that the plaintiff's 
stock was nonassessable, and the delinquent assessments 
thereon for maintenance were declared void. Defendants 
contend that the rule in that case has no application to 
the facts in the case at har; and we are of opinion that 
this view of the question is correct. 

Tt clearly appears that the members and stockholders 
of the corporation have, by their by-laws and plan of 
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operation, brought themselves fully within the provisions 
of section 6845, Ann. St. 1909, and are now a mutual irri- 
gation company. By this section it is provided: “Any 
corporation or association organized under the laws of 
this state for the purpose of constructing and operating 
canals, reservoirs and other works for irrigation purposes 
and deriving no revenue from the operation of such canal, 
reservoir or works, shall be termed a mutual irrigation 
company, and any by-laws adopted by such company prior 
to, or after the passage of this act, not in conflict here- 
with, shall be deemed lawful and so recognized by the 
courts of this state; provided, such by-laws do not impair 
the rights of one shareholder over another.” 

It would seem that the by-laws and plan of operation 
adopted by the defendant company are fully authorized 
by, and not in conflict with, the provisions of the section 
above quoted. We are therefore of opinion that this case 
should be ruled by Omaha Law Library Ass’n v. Connell, 
55 Neb. 396. In that case it appears that the organizers 
of the Omaha Law Library Association were of opinion 
that certain current expenses would have to be met in 
order to carry out the purposes of the organization. 
Books would have to be purchased from time to time to 
keep up the library, rent and taxes would have to be paid, 
there would be expenses of light and fuel, janitor and li- 
brarian services to be provided for, and, with this in mind, 
the promoters of the corporation by its articles of asso- 
ciation authorized its board of directors to enact such a 
by-law as the one in controversy, namely, one to meet the 
current expenses of maintaining the librarv, and it was 
said: “The by-law, then, is not inconsistent with the law 
authorizing the creation of a corporation, nor is it incon- 
sistent with the corporation’s charter.” It was further 
said: “Connell also interposed as an answer to this ac- 
tion that during the time in which the dues sued for herein 
had accrued he was not engaged in the practice of law and 
had no opportunity of enjoying the privileges and the 
use of the library. This was no defense. The by-law im- 
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poses the annual due upon the stockholder, and so long as 
he is a stockholder he is liable for the dues whether he 
uses the library or not. Being a stockholder he has the 
privileges of the library, and with the privileges go the 
burdens.” 

It is apparent, in the case at bar, that after the defend- 
aunts’ ditch was in operation it was found necessary to 
provide a fund for its maintenance, and in order to do so 
the by-laws in question were adopted. The plaintiff as- 
sented thereto and signed the same, and he is equally 
bound thereby with all of the other stockholders of the 
company. In order to carry out the purposes of the or- 
ganization and furnish water for irrigation to the stock- 
holders, it was necessary to provide for the maintenance 
fund above mentioned, and if one of the stockholders can 
refuse to pay his proportionate share thereof then another 
can, and so on, and the whole enterprise would fail. 
While this maintenance fund is apportioned among the 
stockholders in accordance with the amount of stock held 
by each of them, still it is not, strictly speaking, an as- 
sessment upon the capital stock. The manner of its col- 
lection has been fixed and determined by the mutual 
agreement or contract of the stockholders, and there can 
be no doubt but such contract is legal and enforceable 
according to its terms. This being so, the plaintiff, who 
refused to pay his share of the maintenance fund, was 
not entitled to demand and receive water until such pay- 
ment was fully made. Therefore he was not entitled to 
the relief demanded, and judgment should have been for 
the defendant company. 

For the foregoing reasons, the judgment of the district 
court is reversed and the action dismissed. 


REVERSED AND DISMISSED. 


52 
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McCacun SAvInGs BANK, APPELLER, Vv. JoHN W. Crort 
ET AL, APPELLANTS. 


Frep NOVEMBER 16, 1910. No. 16,550. 


Limitation of Actions: COMMENCEMENT ot ACTION. Where at the 
commencement of a suit the original petition contains two causes 
of action, which are improperly joined, and afterwards one of 
such causes is eliminated by the filing of an amended and sub- 
stituted petition, and a trial is had upon the remaining cause of 
action as set forth in both petitions, the filing of the original 
petition and the service of summons thereon arrests the running 
of the statute of limitations as to the remaining cause of action. 


APPEAL from the district court for Douglas county: 
(lOWARD KENNEDY, JUDGE. Affirmed. 


John L. Webster and Joel W. West, for appellants. 
John F. Stout and Charles Battelle, contra. 


BARNES, J. 


This case is here by a second appeal. It appears that 
the plaintiff declared on the promissory note of the de- 
fendants for the sum of $5,000, and also set forth in its 
petition a note and mortgage given by Fannie M. Croft 
to John B. Finlay, which plaintiff alleged was held as 
collateral security for the payment of the note first above 
mentioned. The relief demanded was for an accounting 
of the amount due on the note signed by all of the defend- 
ants, Which was treated as their principal or primary 
chligation; that the collateral mortgage be foreclesed and 
the proceeds thereof be applied to the payment of the note 
first above mentioned; and a personal judgment against 
all of the defendants for the deficiency, if any, after so 
applying the proceeds of the collateral note and mortgage. 
The first trial in the district court resulted in a judgement 
for the plaintiff and seninst the defendants Manley and 
Croft, and in favor of the defendants Cathers and Det- 
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weiler, administrator. Afterwards the defendant John 
W, Croft was granted a new trial, which was had to the 
court without the intervention of a jury, and was deter- 
mined upon the evidence adduced at the first trial. This 
resulted in a finding favorable to that defendant. Judg- 
ment was rendered upon the verdict, and the plaintiff ap- 
pealed. Our opinion reversing that judgnient is reported 
in 80 Neb. 702, to which reference is made for a more full 
and complete statement of the pleadings and the issue 
presented thereby. After the cause was remanded it was 
again tried as an action on the principal note, all refer- 
ence to the collateral note and mortgage having been 
eliminated by an amended and supplemental petition. 
The trial resulted in a judgment for the plaintiff and 
against all of the defendants, from which they have prose- 
cuted this appeal. 

The assignments of error relied on present the single 
question of the statute of limitations. We think that 
question is fully foreclosed by our former decision in this 
case. It was there said: “It is urged by appellees that a 
proper practice will not permit the transformation of a 
suit from one to foreclose a mortgage into an action at 
law on a promissory note not secured by a mortgage. In 
the original petition filed by the plaintiff no personal 
judgment against the makers of the principal note was 
asked until after the mortgaged property was exhausted, 
but it was sought to obtain a personal judgment on the 
principal note, less any amount which might be derived 
from the mortgaged premises. It is true that, as against 
objections made by a defendant, an independent note can- 
not be joined in an action to foreclose a mortgage. De- 
fendants understood that such was the practice, and raised 
the question, first, by a demurrer, and again by answer. 
When objection is made to a petition on the ground that 
two causes of action are improperly joined therein, the 
plaintiff may dismiss as to one cause of action and proceed 
upon the other, or he may file several petitions, each in- 
cluding such of said causes of action as might have been 
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joined, and an action shall be docketed for each of said 
petitions, and the same shall be proceeded in without fur- 
ther service. Code, sec. 97. A suit upon the- principal 
note of Finlay and upon the mortgage taken by the bank 
as collateral could not, as against the objections of the 
defendants, be joined in the same action, but when the 
plaintiff filed its amended and substituted petition upon 
which the case was tried, and withdrew any demand for 
relief on account of the mortgage, it was in effect a dis- 
missal of the cause of action upon the mortgage, and the 
case then stood for trial upon the principal note declared 
on; the objection to the petition on the ground of the mis- 
joinder of causes of action being eliminated by the allega- 
tions of the amended and substituted petition.” 

It thus appears that this is a continuation of the orig- 
inal action upon the principal note alone, and we are 
unable to see how it can be seriously contended that the 
filing of the amended and supplemental petition was 
either a change of the cause of action set forth in the 
plaintiff’s original petition or the commencement of a new 
action upon the principal note. This being a continua- 
tion of the action upon one of the causes set forth in the 
original petition, the statute of limitations ceased to run 
upon the filing of that petition and the service of summons 
thereon. Tecumseh Nat. Bank v. McGee, 61 Neb. 709; 
McKeighan v. Hopkins, 19 Neb. 33; Case v. Blood, 71 Ia. 
632; First Nat. Bank v. Lambert, 63 Minn. 263. 

It further appears from the record that all of the ques- 
tions of fact raised by the pleadings in this case were 
submitted to and decided by the jury adversely to the 
defendants, and we are satisfied that the evidence is suffi- 
cient to sustain their verdict. This seems to be practi- 
cally conceded by the counsel for the appellants. 

Therefore, and for the foregoing reasons, the judgment 
of the district court is 

; AFFIRMED. 
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PAUL STUEFER ET AL., APPELLANTS, V. WEST POINT MILL- 
ING COMPANY, APPELLED. 


Fitep Novemser 16, 1910. No. 16,100. 


1. Waters: MAINTENANCE OF Dam: OVERFLOWING oF LAND: EVIDENCE: 
Insunction. In order to justify the issuance of an injunction to 
restrain the owners of a milldam from maintaining the dam 
and from increasing its height and thus permitting water to 
overflow the plaintiffs’ land, the evidence of wrongful acts on the 
part of the defendant must clearly preponderate. If it is doubt- 
ful whether the height of the dam has been the cause of the 
injury or whether the damage has resulted from some other 
cause an injunction will be denied. 


2. H ; : . Hvidence examined, and held 
that the allegations of the petition have not been sustained by a 
preponderance of the proof. 


APPEAL from the district court for Cuming county: 
Guy T. Graves, Jupen. Affirmed. 


T, M. Franse and A. RB. Oleson, for appellants. 
P. M. Moodie and H. C. Brome, contra. 


LErron, J. 


The purpose of this action is to enjoin the maintenance 
of a milldam and embankments in the Elkhorn river, to 
restrain the defendant from diverting the waters of the 
river, and from maintaining or increasing in height the 
dam, dikes, and embankments so as to allow the waters to 
overflow plaintiffs’ lands. 

The allegations of the petition, much abridged, are as 
follows: That the several plaintiffs are the owners of 
separate tracts of land in Cuming county, Nebraska, ad- 
jacent to and drained by the Elkhorn river; that the nat- 
ural fall of the stream as it passes through the land and 
for several miles up and down the stream is very slight; 
that the subsoil is wholly sand, so that when the flow of 
the water in the river is obstructed it percolates into the 
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plaintiffs’ lands to such an extent that the lands become 
sour and wholly unfit for use; that about the year 1875 a 
dam five feet in height was constructed across the river 
without authority of law or without the plaintiffs’ con- 
sent, but that, as so constructed, it did not damage the 
plaintiffs’ lands; that during the last five years the defend- 
ant and its predecessor has carelessly and negligently al- 
lowed the bed of the river above the dam to fill with silt 
and refuse so that the bed of the river has been raised a 
number of feet, and has raised the dam and filled in the 
river at that point until the dam is eight feet higher than 
originally built; that, in addition to raising the height of 
the dam, the defendant has caused emhankmenits and 
dikes to be constructed along the banks of the river to the 
height of three feet extending to a long distance above the 
dam; that by these acts the waters in the river were 
obstructed and interfered with so as to overflow and sub- 
merge these lands and render them valueless for cultiva- 
tion and pasture; that defendant threatens to build the 
dam and embankments higher; that the waters flow over 
the low lands to another outlet below the dam, and the 
river is forming and will form a new channel over plain- 
tiffs’ lands; that the overflow has destroyed growing trees, 
grass, vegetation and crops, and that there is no adequate 
remedy at law. 

The defendant pleads that the dam has heen maintained 
at the same point ever since the year 1870 at the same 
height and in the same condition as now for the purpose 
of furnishing power with which to run a flouring mill, 
and since 1886 to pump water for the city of West Point; 
that the lands which are now overflowed have been con- 
tinuously overflowed since 1870; that in 1904 the dam was 
washed out and soon afterwards reconstructed at a cost 
to defendant of between $5,000 and %7,000; that the 
plaintiffs knew that the dam would be useless and worth- 
less unless it could be reconstructed and maintained at 
its present height, but, notwithstanding such knowledge, 
they permitted and encouraged defendant to expend a 
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large sum of money in such reconstruction without objec- 
tion or protest. It further denies all the facts in the peti- 
tion not admitted in the answer. The reply is a general 
denial. 

A large amount of testimony was taken and the cause 
submitted to the district court, which found that the mill- 
dam had not been built higher during the past five years, 
or at any time, so as to cause the lands to be overflowed 
to a greater extent than they have been for more than ten 
years next before the commencement of the action; found, 
further, that the lands have been overflowed to a greater 
extent in the past five years than prior thereto; found 
generally for the defendant and rendered judgment ac- 
cordingly. From this judgment the plaintiffs appealed, 
and the case is now here for trial de novo upon the evi- 
dence produced before the district court. 

It appears that in 1867 a special act of the legislature 
of the territory of Nebraska was passed (laws 1867, p. 
99) authorizing certain persons to erect a milldam 
“across the Elkhorn river, in the northeast quarter of sec- 
tion twenty-seven, township number twenty-two, north of 
range number six east of the sixth principal meridian, in 
Cuming county, Nebraska Territory.”” No dam was ever 
built at that point, but in 1870 a flour mill and dam were 
erected in another portion of section 27, the dam being 
the one complained of. There is no evidence to indicate 
that ad quod damnum proceedings were ever had, or that 
any damages were ever ascertained or paid to the owners 
of the land affected by the construction of the dam, so that 
whatever right the defendant may have to overflow the 
lands belonging to the plaintiffs has been acquired by 
adverse user since 1870, and not by express grant or con- 
demnation. The appellants complain that the findings of 
fact made by the court are contrary to the law and the 
facts, and they insist that the great weight of the evidence 
sustains the allegations of the petition and entitle appel- 
lants to the decree prayed. This raises a very simple 
question, but one which requires a consideration of all the 
testimony in the record. 
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The defendant insists at the outset that the plaintiffs 
have a complete and adequate remedy at law, and there- 
fore are not entitled in any event to the relief prayed for. 
In the view we take of the evidence, it is unnecessary to 
consider this point, but, if the allegations of the petition 
had been established, we doubt that adequate relief could 
have been afforded except by the interposition of a court 
of equity. 

Before proceeding to a consideration of the evidence, it 
is well to premise that, in order to be entitled to relief in 
this case, it was incumbent upon the plaintiffs to prove, 
not only that their lands had been overflowed, but that 
the flooding of the property was had and caused by the 
raising of the height of the dam or embankments to a 
height greater than the defendant’s rights by prescription 
warranted. 

The first witness called for the plaintiffs was Mr. Hel- 
ler, the county surveyor. He identified the situation of 
the plaintiffs’ lands with reference to the river and dam, 
und produced certain maps and profiles, which were in- 
troduced in evidence, showing the meanderings of the 
river, the level of the water for several miles above and 
below the dam, and the height of the dam. He testifies 
that at the time he made the measurements in 1906 it was 
9.68 inches from the surface of the water immediately 
above the dam to the surface of the still water immedi- 
ately below. On cross-examination he testified that the 
elevation of the water in the mill-race and the elevation 
of the water above the dam was practically the same; 
that the levels were taken when the wheels were still, 
probably 25 feet back of where the water dips down to go 
over the dam; that on February 8, 1908, he made another 
measurement, and this measurement makes the dam 6 or 
8 inches lower than the other; that the quantity of water 
going over the dam yuries, and that if the river rose 
°2 or 8 inches it would affect the measurement. The wit- 
ness further testified that, at the time he measured, the 
water above the dam at a low place ran into and through 
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Wisner lake into the river again below the dam, and that 
it is now flowing there, and has been doing so for a num- 
ber of years; that the embankment at the low place is 
broken, and that this low place was formerly the bed of 
the river. He testifies that from 1867 to 1872 he lived 
near this locality; that he saw the Elkhorn river out of its 
banks before the West Point dam was built, and also 
after the dam was out; that he was there in the spring of 
1881; that in 1881 he remembers seeing the witers all 
over the bottom; that the water was out of its banks at 
Wisner, 15 miles above West Point, last spring, and that 
this was not occasioned by the dam. He was also asked 
this question: “Q,. Is it a fact that very often, without 
reference to dams at all in the Elkhorn river, in the 
spring of the year in times of high water the Elkhorn 
river goes out of its banks? A. Yes, sir. Q. And that 
the class of lands that the plaintiffs own is generally 
flooded at those times and on those occasions whether it 
is near the dam or not? A. Yes. The years we have ex- 
ceptionally high water it is.’ The witness further testi- 
fied that plaintiffs’ land “is rather low, bottom lands. It 
ig land that has been traversed by the Elkhorn river as’ 
time has passed on, and those parts of the land that I have 
mentioned, it has all been once used for the bed of the 
river which high water has shifted further and further, 
and it is what we call ‘drift land.’ It is full of little knolls 
and depressions, and, when the river gets so that two 
bends come together, it cuts off and it would form a new 
channel, and the lands that I have mentioned are of that 
kind of soil—sandy soil. It is a very productive soil, pro- 
vided it is not overflowed. Of course, when the water be- 
comes high it is all inlaid with sand, and it becomes very 
wet and becomes miry, while in the dry season, of course, 
it is very productive soil and produces very good corn.” 
That Wisner lake gathers any surface water falling upon 
the territory west of it, and that the water of the lake 
which does not evaporate or sink into the soil runs into 
the river a mile or so below the dam; that still farther 
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above the dam there is a lake called McCarren’s lake 
which igs also a permanent lake. There was water in it 
when the witness first came to the country, and there has 
been water there ever since. It is fed from the river in 
times of high water, and the overflow from it runs into 
Wisner lake. He further testified that the water in Mc- 
Carren’s lake is now, and has been for the last two or 
three years, four or five feet higher than it used to be. 
The plaintiffs themselves were witnesses. Their testi- 
mony substantially is that from 1892 to 1902 their lands 
were not damaged by high water; that in May, 1903, a 
flood covered the bottom lands, but the dam went out and 
relieved it; that in 1904, 1905, and 1906 their lands were 
again flooded; that in 1903 the flood came by the low place 
into Wisner lake; that in 1904 it came from the river; that, 
when the water comes from the river through McCarren’s 
lake to Wisner lake, it takes a higher stage of water than 
otherwise; that their land is low and sandy and requires 
draining into the river, and that during the last five years 
it has not drained, but that the water has percolated the 
subsoil and made the land sour and unproductive; that 
prior to 1903 they raised fair crops, but now it can only 
be used for pasture; and that large trees growing near the 
river have died in the last five years. Mr. Stuefer says: 
“Y think they died from water standing round them, or 
seepage water.” Formerly the mill people kept up banks 
at low places along the river where the water would run 
out when the river rose into the lakes and low places, but 
of late years they have neglected this. Their evidence 
further describes specifically the appearance of the land 
during the several floods, how the waters reached the lands 
from the river, and the specific damage caused. As to the 
raising of the dam they testify substantially as follows: 
Mr. Nolan: After the dam was repaired in 1904 the wit- 
ness saw it. They had extended and widened it. In 1902 
he told Mr, Benedict, who was in charge of the West Point 
mill, that they had raised the dam and the back water had 
injured his hay; that Benedict said first that they had not 
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raised the dam, and then admitted that they had raised it, 
but not sufficient to flood his lands, and that they would 
fix the depressions; that when he talked to Benedict he 
could tell from the changed appearance of the dam that it 
had been raised, but he did not notice any dikes or em- 
bankments above the dam. On cross-examination he could 
not say that in 1903 they had raised the place where the 
water came down to the wheel; that he did not see his 
place in 1904. In 1905 he went up the river after the 
water subsided, and he noticed flood marks on the grass 
and ground as far as Pilger, about 22 or 23 miles from 
West Point; that up to the time he talked to Benedict he 
had not noticed any water coming from McCarren’s lake 
on his land; that there was a low place between McCar- 
ren’s lake and Wisner’s lake through which the water 
might come in at times of floods, and Mr. Benedict agreed 
that he would close this up, and he did so; that there was 
another low place where the water came from the river 
into Wisner lake which Benedict agreed to fill and did 
fill, but it washed out. 

Mr. Paul Stuefer: He sees the dam from 10 to 12 times 
during the year, and sees the river above the dam almost 
every day. He cannot tell how much the dam has been 
raised, but thinks it was raised continuously ever since it 
was built, about 3 or 4 feet in all. That in 1903 he said 
to Mr. Benedict after the washout: “If you replace the 
dam you will damage our lands, especially my land, and 
if you raise it any higher than it used to be you will also 
damage it more.” That they rebuilt the dam and raised 
that portion of it across the river from 10 to 12 inches. 
When they found that the bank was tearing away on the 
west side, they put in sand and brush and made those low 
‘places higher than the bank of the river. 

Mr. Wisner: The mill-race filled with sand, and they 
had to raise the dam to get the water in. Mr. Neligh did 
not have the dam so high. The new company raised it. 
Cross-examination: Mr, Neligh banked up where the 
water comes into the lake. The new people didn’t keep the 
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dike up. Benedict promised to do this, but did not do so. 
The dam has been raised in the last 20 years probably a 
foot. 

Mr. Henry Schinstock: The land was flooded in June, 
1905. It is on account of the dam; did not have fall 
enough to allow it to go down fast enough; drowned out 
about 15 acres of oats, and drowned out again the same 
year; looked at the dam last when it looked like it had been 
raised. It is pretty near as high as the bank of the river. 
Before it was raised it must have been five feet lower than 
the bank. Cross-examination: I never measured it at any 
time; do not know whether the flume has been raised or 
lowered ; have known of the dam for over 20 years. 

Mr. Herman Kaup: Moved on his land five years next 
March. The first year he was there the water came once 
out of the river into the lake. The last year it came out 
probably a dozen times, and last summer three times, when 
there was any high water. McCarren’s lake is higher than 
it was five years ago, perhaps three feet. Every time it 
rained, after that, the water always became higher, and 
then they kept adding onto the dam. “Q. How do you 
know they kept on building the dam higher? A. We could 
see it on the trees and also on my neighbor’s trees. * * * 
Q. You may state whether those trees five years ago were 
standing in the water? <A. Yes, sir.” 

Several other witnesses for the plaintiffs testified that 
they had worked upon the dam in 1903, and subsequently, 
and that brush, straw, sod and dirt had been added to it 
so as to raise it in height and width almost every year. 
Other witnesses testified they had dug out silt and sand 
from the flume both above and below the wheel pit, and 
still others described the effect of the floods upon the land 
and crops. If this evidence were not assailed we think it 
might support the allegations of the petition, but upon a 
consideration of the testimony produced upon the part of 
the defendant, which we will now consider, its effect is 
materially weakened. 

For the defendant, Mr. A. C, Ludwig testifies that he is 
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a carpenter and contractor; that in 1901 he reconstructed 
the headgate and flume for the West Point Milling Com- 
pany; that the dam was left just as it was, the inlet was 
not changed nor the outlet, and no change was made in 
the height of the side walls of the flume, but another par- 
tition was run between the two old walls, making three 
walls instead of two. Cross-examination: This narrowed 
the flume about three feet. That is the only change that 
was made. 

A. M. Ludwig worked for his brother repairing the 
flume. The new sills were framed to fit under the old one. 
The old floor was not changed, and the top and bottom 
joists were not disturbed. The new partition extended 
about 40 feet down the flume. 

Roy N. Towl, a civil engineer, residing in Omaha, in 
August, 1907, made a map of the locality (exhibit 8) and 
measured the height of the dam. The difference between 
the water below the dam and above was 8.23 feet. About 
a foot of water was going over the dam at the time. The 
water appeared to be at a normal stage. He also took the 
level of Wisner lake and McCarren’s lake. The water in 
Wisner lake was lower than the surface of the river, and 
there was water flowing into it not directly connected with 
the river, but coming from the direction of the river. He 
also took the level of McCarren’s lake. The water in this 
lake was approximately 1.2 feet higher than the water of 
the river. There was a dike between the lake and river, 
but if the dike had been removed water would not have 
flowed from the river to the lake at that stage of water. 
The water in McCarren’s lake was about 6 feet higher 
than the water in Wisner lake. Between McCarren’s lake 
und the river the elevation of the ground was such that 
the water would have to rise two feet in the river before 
it could run into the lake. If the dam was raised it would 
necessarily raise,the water in the flume. 

Carl Zuehr: Has worked around the mill as repairman 
23 years; the dam is no higher now than it was 23 years 
ago, and the flume has not been raised or lowered during 
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that time. The dam is a brush dam, and it settles more or 
less every year. He has put a little brush on it every year. 
Part of the dam hag gone out four or five times since he 
worked there. In 1903, after the west side of the dam 
washed out, the dam was rebuilt wider and a little higher 
than before on account of the settling, but the next year it 
was lower than the old part. While the dam was being 
built teams drove over it, but the water then was running 
through the brush. He saw the Ludwigs repair the flume. 
They used the old floor and put in a partition. The tail- 
race has not been changed in any way. Twenty-five years 
ago when he first came there he saw the water running 
over the whole bottom. In 1886 or 1887 they had as high 
water in the river as they have had recently. Cross-exam- 
ination: Never measured the dam. Could tell without 
making measurement whether the dam was higher by the 
height of the water at the wheel-house. He put brush and 
sod and dirt on the dam to repair it. He washed the silt 
out of the flume nearly every week. Filling up part of the 
race with silt stops the water and does not give quite the 
power. Have worked putting in dikes and embankments 
along the west side of the river, built them level with the 
other ground in the old river bed to keep the water from 
going in on Wisner’s land; also to keep the water off 
Stuefer’s land. 

William Zobel: Worked for the milling company 21 
years. Have helped repair the dam when it needed it. We 
raised the dam so as to give the same height of water in 
the wheel-house. Cross-examination: Don’t know whether 
it is any higher now than it was two years ago. We fix 
the dam every year. In the fall we put on brush and sod, 
and in the summer when the water is low we make it a 
little higher with planks and dirt. 

Nicholas Reuss: Worked for milling company 22 years. 
Have helped repair the dam every time it has been re- 
paired. So far as I know the dam is just the same now 
as it was 20 years ago. Cross-examination: Never meas- 
ured the dam. Helped to put brush upon the top of it 
every time, and sod and dirt. 
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W. F. S. Neligh: Prior to 1892 lived continuously at 
West Point 25 years. Son of John D. Neligh. Am 
familiar with the dam. My father was in charge of the 
construction of the mill and the labor that was performed 
there. The dain has been maintained for 40 years at its 
approximate height of to-day. In the earlier years I have 
gone all over that country in a boat. We started at the 
railroad track and could go clear across the bottoms. That 
wag sometime in 1870 or 1880. McCarren’s lake and 
Wisner lake have been there ever since I have known the 
country. We have had unusually high water for a period 
of the Jast ten years. In 1905 during the flood I went to 
McCarren’s lake and made an examination to see where 
the water was getting into that lake. It was approximtely 
four miles above the dam. There was a stream probably 
300 feet wide and a foot deep in the center. We came by 
boat across that land through McCarren’s lake. The coun- 
iry south of town was overflowed to a considerable 
extent at that time. The dam settles every year, and the 
top has to be dressed every year. They usually do the work 
in the fall, put the brush on, then when it freezes over 
cover it with straw and then with sod. The repairs are 
usually made when the river is low. They determine the 
height of the repairs according to the flume. They build 
so as to make the top of the dam practically level and 
even across. If they should raise the dam it would 
have the effect to raise the water in the flume. 
Cross-examination: Never took any measurement of the 
height of the dam. Have seen the water in the spring of 
the year all over the bottoms from McCarren’s lake to the 
Horse Shoe (Wisner’s lake) practically solid, with one or 
two knolls in Wisner’s pasture above water. The highest 
water is usually in May. I have seen water over the 
greater portion of these bottoms several times, as a rule 
in May and June; I think in 1881, and in 1885, 1888, and 
perhaps in 1889. 

Ilarry Winger: Is manager of the milling company. 
Has lived at West Point since 1886. Has been employed 
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by the milling company since 1905. Since then has main- 
tained about 8 feet of head water in the wheel-house, in 
low water about 7} feet. The head of the water varies, 
especially during very low water. The photographs in 
evidence were taken in the spring of 1906. Part of the 
dain went out in 1906. Cross-examination: In 1905 and 
1906 we could not run the mill in the spring on account of 
high water. Never measured the dam, but measured the 
water in wheel-house. If the water above the dam raised, 
it would raise the water in the wheel-house just that much. 
The water in the flume and above the dam is practically 
at the same level. 

Mr. Benedict: Was employed from 1900 to 1905 as 
manager of the milling company. Repairs were made 
every year on account of the settlement of the dam. In 
the spring of 1903 the water washed around the dam. 
Filling the gap and repairing the dam cost about $5,000. 
The cost of repairing the dam during the years he was 
manager was from $1,000 to $1,500 a year. The dam was 
not raised during these years. The flume was repaired, 
but no change was made in its height, and the mill-race 
has not been raised or lowered. Cross-examination: Had 
no experience with dams before he came to West Point. 
The books will show the cost of repairs for those years. 
Am not a civil engineer. Don’t know'the height of the 
dam, but could tell by measuring the water in the flume. 
Always aimed to keep the water at the same height in the 
flume when the river was normal. The flume has a wooden 
floor, and there is no silt or mud in the flume. Think now 
the cost of repairs was from $600 to $1,200 a year. In 
1903 the water cut around the dam, making a break about 
160 feet wide and 3 feet deep; in other words, the river 
was changed, so that the water ran around the dam. The 
$5,000 was expended in forcing the water over the main 
dam. Denies promising Nolan not tu raise the dam any 
more, but that he would fix up the banks of the river. 

F. Koch: Is acquainted with the land belonging to 
plaintiffs. Has lived here 40 years. Recollects the water 
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coming on these pieces of land in the earlier years he lived 
here. “Q. State whether in 1868, »» about there, there 
was any flooding of these lands. A. Well, there was every 
once in a while. Of conrse I don’t remember the years, 
but one vear especially I remember, that was in 1873, the 
June water.” Testifies that one year he went twice up 
over the land owned by the Schinstocks and Paul 
Stnefer with a boat; also went over Mr. Wisner’s land. 
Went as far as Mr. Kaup’s and Mr. Nolan’s and Mr. 
Wisner’s with a boat. In 1878 he went up as far as Mr. 
Wisner’s land, and came down the channel of the river 
over the dam. In 1881 or 1882 it was flooded about the 
same; not quite so high as in 1873. In these years the 
land was partly flooded. When there is high water that 
whole Elkhorn bottom is partly flooded. 

John Elsinger: Has lived in West Point about 35 years. 
Has been familiar with all of the plaintiffs’ land for about 
20 years. The water was very high on these lands in 
1880; every foot of Mr. Wisner’s land was under water; 
also Mr. Nolan’s. Had pretty high water in 1881 and 
1882. All of this land was pretty much under water at 
that time because I have taken a boat and gone clean 
over to the McCarren place; could go over Wisner’s, 
Nolan’s and McCarren’s land, Mr. Kaup now owns. In 
1885 was the last time it flooded that country so much. 
It might have been 1886 or 1884. The low parts of that 
land the water does not have to be very high to flow over 
it. In the spring of 1888 it was pretty much all covered 
with water. Of course, there were knolls in it that stuck 
out. Cross-examination: Sometimes ice gorging in the 
river would have a good deal to do with throwing the 
water out on the land. It would stay on it from a week 
to three weeks, but would drain some. At that time there 
was none of that land that we thought fit to farm. The 
first man who farmed it was in 1892 or 1893. I haven’t 
paid much attention to it between 1892 and 1902. 

Andrew Rosewater: A civil engineer of 40 years’ ex- 
perience. Tf the water-wheels are not in operation, there 

53 
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would be no difference in the level of the water above the 
dam and the level of the water in the flume. If the dam 
were removed entirely, the immediate effect would be to 
lower the water level for quite a distance up the river, but 
eventually the cutting of the banks and deposit of sand 
bars caused by the increased yelucity would cause bends 
in the stream and equalize the flow, and the result would 
he to reduce the flow to the same as that of the river 
generally. 

The remaining evidence is in the form of maps, plats 
and photographs. The photographs, taken in 1906, exhibit 
the process of repairing a break in the dam by piling in 
brush, and clearly show the loose texture until the brush 
has settled. While we do not consider that levels taken 
by a surveyor are always of equal weight with testimony 
as to the actual level of water as shown by water marks, 
yet evidence otherwise lacking is furnished by the plat 
showing the actual levels of the low portions of the plain- 
tiffs’ lands, of the surface of the water in MecCarren’s 
lake, in Wisner lake, and in the river. It seems that the 
plaintiffs’ land would be better protected if the dike or 
obstruction in the Iow places where the water from the 
river flows into Wisner lake were repaired instead of 
demolished. This is what they say they requested of the 
manager of the milling company. In this action they 
pray for the removal of all dikes, 

After considering all the evidence, giving due reeard 
to the interest of the plaintiffs on the one side, and the 
influence which the fact of being employed by the defend- 
ant may possibly have on the testimony of its employees 
on the other, we are convinced that the plaintiffs, while 
undoubtedly being subject to greater damage from water 
in the past five years than in the ten-year period from 
1892 to 1902, have not established by a preponderance of 
the evidence that the flooding has been caused by an in- 
erease in the height of the dam. No doubt, as they testify, 
(he height has apparently been increased several times, 
but this is explained by the nature of a brush dam. The 
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positive evidence of the men who have worked on the dam 
for 20 years is that it is at the same relative height now 
that it has always been. The flume has been unchanged, 
and the testimony is uncontradicted that the height of 
water there in ordinary stages ig the same as ever. Per- 
haps the circumstance that heavy floods occurred during 
the earlier years, that for a cycle or period of years they 
ceased, and then occurred again, may be explained by the 
fact, which is a matter of history, that about the time of 
early settlement, rains were abundant, that for a portion 
of the time from 1892 to 1902 droughts were frequent and 
crops were light in this locality, while in these latter 
years rainfall has been more profuse and crops corre- 
spondingly more bountiful. 

Upon the whole case, we cannot say that we are satis- 
fied that any act of the defendant within the last ten 
years has caused the damages complained of. The district 
court with the added advantage of seeing and hearing the 
witnesses so found, and we can find no fault with its 
conclusion. 


The judgment of the district court is 
AFFIRMED. 


Resss, C. J., dissenting. 


It is with regret that I find myself unable to agree to 
the opinion of the majority of the court in this case, and 
that this dissent becomes necessary. I think the proof 

-clearly shows that the dam as at present maintained is 
higher than is permitted, either by the act of 1867 (terri- 
torial session laws 1867, p. 99; act approved February 6, 
1867) or by user to the extent that the statute of limita- 
tions will afford complete justification. JI furthermore 
think that it is sufficiently shown that the land of plain- 
tiffs has been overflowed to a much greater extent than 
before the increase of the height of defendant’s dam, and 
that a large tract of land which was valuable before is 
now rendered practically worthless. I do not believe that 
defendant has the right to construct its dam higher than 
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is permitted by law or prior usage in order that when it 
settles it may be of the proper height. It may require a 
month or a year to complete the settling process, and 
during which time plaintiffs’ land is liable to overflow 
by reason of the increased construction. I admit that the 
proof as to the exact increase of the height of the dam is 
not as clear as might be, and that upon another trial that 
question could be finally put at rest and justice be ad- 
ministered between the parties, and therefore favor re- 
manding the cause in order that further evidence may be 
produced if the parties can do so. 


Fawcert, J., concurs. 


JENNID E. BROWN, APPELLANT, V. O. W. WiBSTER, SPECIAL 
ADMINISTRATOR, ET AL., APPELLEES. : 


Firxp Novemseer 16, 1910. No. 16,142. 


1. Descent and Distribution: Surr to Enrorce Trust: Parties. The 
title to real estate at the death of the owner descends ¢€o instanti 
to his heirs, subject to administration, and the contingency of 
the probate of a will disposing of the same, in which event the 
title of the devisees relates back to the time of death. Until 
probate of such a will, the title is prima facie in the heirs at 
law, and they are necessary parties to an action to enforce a 
contract made by the deceased by declaring a trust in the prop- 
erty inherited or devised. 


2. Wills: Prosate: Jurrspicrion. The district court has no power in 
an original action either directly or indirectly to determine 
whether an instrument proposed for probate is the last will of a 
deceased person. Original jurisdiction in such matters is con- 
ferred by the constitution upon the county court alone. 

3. Trusts: Suir To ENFORCE: WHEN MAINTAINABLE. An action to de- 
clare a trust and to require the devisees and legatees named in 
a will to convey the property devised to the plaintiff is prema- 
ture if brought before the will is proved and allowed by the 
county court in proper proceedings for that purpose. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 
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Field, Ricketts & Ricketts, for appellant. 
Charles O. Whedon and EH. B. Perry, contra, 


LETron, J. 


This action is brought by the widow of Erastus E. 
Brown, deceased, against the special administrator of the 
decedent’s estate and the devisees and legatees in a -will 
executed by him shortly before his death. The purpose 
of the action is to enjoin the defendants from procuring 
or attempting to procure the probate of that instrument; 
that some of the defendants may be required to execute 
conveyances to plaintiff to part of the property; that the 
title to said real estate and to all the personal property 
of the estate may be quieted in the plaintiff; and the 
special administrator ordered to turn over to plaintiff all 
the property in his hands belonging to the estate. The 
petition, in substance, alleges that Erastus E. Brown 
died on the 15th of August, 1908, possessed of a large 
amount of real and personal property described in the 
petition, that he left no heirs, and that the plaintiff is his 
widow; that at the time of their marriage the deceased 
did not own property exceeding $1,000 in value, while the 
plaintiff received from her mother’s estate about $20,000 
in money, which was turned over to her husband and was 
managed, invested, and reinvested in his own name, and 
that the title to nearly all the property purchased from 
the proceeds was taken in his name and held and trans- 
ferred as his own property; that some property was pur- 
chased in the plaintiff's name and held by her; that in 
January, 1896, as a result of these investments, plaintiff 
was the owner of real estate in her own name in the value 
of $40,000 or $50,000, and deceased was the owner of 
property of the value of $50,000 or $60,000; that at that 
time a parol contract was entered into between them, by 
which it was agreed that the survivor should, on the 
death of the other, become the owner of all the property 
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that should then be owned by the one who first died; that 
wills were executed in accordance with this agreement, 
placed in an envelope, and delivered to plaintiff for safe 
keeping, and they were placed by her in the family safe, 
where they remained until after the death of the deceased ; 
that in reliance upon this agreement the plaintiff per- 
mitted him to deal with her property as if it were his own, 
and to use the plaintifi’s residence for years as the family 
home without rent, while the income from the property of 
both was invested in the name of deceased; that deceased 
at no time notified the plaintiff that he wished to modify 
the agreement or to revoke the will executed in pursuance 
thereto; that in August, 1908, while her husband was 
dangerously ill at the home of his brother in Indiana, 
where he was visiting, and before plaintiff was able to 
reach him, deceased is said to have made and executed 
another and different will giving nearly all of his prop- 
erty to the defendants in this suit, who are his nieces and 
nephews; that this instrument is now filed in the office 
of the county judge of Lancaster county, Nebraska, and 
is proposed for probate as the last will and testament of 
Erastus E. Brown, deceased; that she had no knowledge 
- of the execution of this instrument until after his death; 
that the will she executed in pursuance of the agreement 
was in full force and unrevoked at the time of her hus 
band’s death, and that the breach of the contract and 
attempted revocation of the 1896 will is a fraud upon her 
rights; that the probate of the will will cast a cloud upon 
her title to the property constituting the estate of deceased. 
She therefore prays as above stated. To this petition the 
special administrator filed a general demurrer. All of 
the other heirs except Kreitlow filed both special and 
general demurrers. Defendant Kreitlow answered, al- 
leging a transfer of her rights to plaintiff, and disclaimed. 
The district court sustained the demurrers. The plaintiff 
refused to plead further, and the court dismissed the ac- 
tion, from which judgment the plaintiff appeals. 

The plaintiff argues that there were no legal obstacles 
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preventing the deceased from making a valid obligation 
to leave his property to plaintiff; that the agreement was 
founded upon an adequate consideration; that the statute 
of frauds has no application; and, further, that the execu- 
tion of will by each of the parties was a sufiicient written 
memorandum of the contract, and that it was so far per- 
formed as to satisfy the statute of frauds. 

The defendants say that specific performance will not 
lie because there is a defect of parties defendant, the ac- 
tion is premature, and the district court is without juris- 
diction. They also contend that the alleged agreement is 
contrary to public policy, is within the statute of frauds, 
that there was no consideration, and there has been no 
party performance. 

The question which lies at the very threshold of the 
case is: Can an action be maintained to enjoin the pro- 
bate of a will, and also to compel the devisees named in 
the unprobated will to convey the property therein de- 
vised to them to plaintiff, the devisees not being the heirs 
at law of deceased? The petition shows that the legal 
heirs of the deceased are not made defendants in this ac- 
tion, and no interest in the property is shown to be pos- 
sessed by the defendants except such as they may possibly 
derive in the future by virtue of the terms.of the will 
which is proposed for probate, but which probate it is 
one of the purposes of this action to prevent. The petition 
does not allege what the fact in this regard is, and it is 
possible that when the 1908 will is offered for probate 
there may be objections filed upon the ground of undue 
influence, mental incapacity, or for other reason. By an 
experience of many years the writer has become convinced 
that, under circumstances similar to those alleged in the 
petition, such a contingency is within the bounds of prob- 
ability. If such should be the case and the will be refused 
probate for any reason, then the only persons interested 
in the estate would be plaintiff, as devisce under the first 
will, and the legal heirs of the deceased, and whatever 
decree could be rendered in this action against the de- 
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fendants would be a vain thing. In such case similar 
questions might arise as to the probate of the 1896 will, 
which might make it doubtful whether the alleged rights 
of the plaintiff were based upon the will or upon the con- 
tract which-is alleged to have preceded it, and the legal 
rights, duties, and liabilities of the interested parties 
might differ, depending upon whether the contract or the 
will was the foundation of the claim of the widow to all 
the property. Appellant says: “The only reason for mak- 
ing the devisees parties is to give them opportunity to 
protect their interests, if any. Their defense would 
neither be strengthened nor diminished by a probate of 
the will under which they claim.” But, if the will is not 
probated, they have no interest in the estate, and the 
plaintiff has no right to vex them with an action predi-. 
cated upon the contingency that at some future time, and 
upon the happening of what may be an uncertain event, 
they will have a title to the property. Appellant says that 
the heirs at law of the deceased are not necessary parties 
because “the allegations of the petition do not challenge 
the due execution of either the 1896 will or the 1908 will;” 
that all the beneficiaries in either of the wills are before 
the court, and that the equitable title to the property 
vested in the plaintiff immediately upon the death of Mr. 
Brown. But until a will is probated the title to the 
estate is prinia facie in the heirs of the deceased, subject 
to administration. Pratt v. Hargreaves, 76 Miss. 955, 71 
Am. St. Rep. 551; Rakes v. Brown, 84 Neb. 304; Johnson 
v. Colby, 52 Neb. 327. And, if the second will is not en- 
titled to probate, then it is essential, in order to vest title 
in the plaintiff, either that the first will be probated or 
that she be successful in an action against the heirs at law 
to declare a trust in the property. If the second will is 
probated, then the question as to whether the devisees and 
legatees may be compelled to convey is open, but until the 
title vests in them such an inquiry is premature. 

We have said that, where a person is entitled to the 
specific performance of an oral contract to convey, “equity 
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in such cases impresses a trust upon the property which 
will follow it into the hands of the personal representa- 
tives or devisees of the person obligated to convey the 
legal title.” Best v. Gralapp, 69 Neb. 811, 815. And this 
is a well-established doctrine of the equity courts. But, 
before the property can be followed into the hands of 
either class, it must have reached either the one or the 
other. As matters now stand as respects the Brown 
estate, the prima facie title is in the heirs, subject to be 
vested in the defendant devisees and legatees if the 1908 
will is probated. Jiquity consequently must be in doubt 
at this time which fork of the road to follow. We are of 
opinion that it should first be settled in whom the legal 
title rests before an attempt is made to declare a trust, 
and that all persons who may have an interest in the 
property be brought before the court at the same time so 
that the whole matter may be determined. Best v. Gra- 
lapp, supra; Smullin v. Wharton, 73 Neb. 667, 690; Allen 
v. Bromberg, 147 Ala. 317, 41 So. 771; Pettit v. Black, 
18 Neb. 142. 

Plaintiff says that, if she fail to establish her contract, 
it will be no impediment to the probate. True, but de- 
fendants have been put to the trouble and expense of de- 
fending an important lawsuit for fear of losing rights 
which they may never acquire if the will fail of probate. 
The plaintiff can lose nothing by waiting until the legal 
title vests, if it ever does, in those taking under the will, 
while the defendants may be troubled by litigation and 
put to what may be a useless and unnecessary expense. 

The question remains, is the allegation that a deceased 
person by contract before his death made a disposition of 
his property other and different from that made by his 
last will a sufficient reason for the issuance of an injunc- 
tion to restrain an attempted probate by the parties in- 
terested in the will? The purpose of the probate of a will 
is not to determine controversies as to title, but to settle 
whether the paper offered to be proved is the last will of 
the deceased. Of this proceeding under the Nebraska 
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constitution the county court bas sole original jurisdic- 
tion. Byron Reed Co. v. Klabunde, 76 Neb. 801. The dis- 
trict court has no power in an original action to declare 
the 1908 paper to be a will, nor to declare that it is not 
the will of the deceased. Loosemore vo. Sirith, 12 Neb. 
343; Andersen v. Andersen, 69 Neb. 565. If it cannot do 
this directly, it cannot do it indirectly by enjoining its 
probate in*the proper court; otherwise, the whole field of 
controversy over the authenticity of wills might be taken 
from the county courts. 

We are of the opinion that the action of the district 
court in sustaining the demurrer and dismissing the case 
was warranied. Its judgment is therefore 


AFFIRMED. 


SAMUEL G. STEVENSON, APPELLANT, Vv. OMAHA TRANSFER 
JOMPANY, APPELLE®. 


Firep NovemMeBer 16, 1910. No. 16,183. 


1. Appeal: INstrucrions: Review. Error alleged in an instruction to 
the jury must be called to the attention of the trial court in the 
motion for a uew trial before it will be considered by this court. 


FinpDines: CoNFLICTING EvyipeNce, A finding of fact made 
by a jury upon conflicting evidence will not be disturbed unless 
manifestly wrong, 


APPEAL from the district court for Douglas county: 
WituiaAM A. REeDICK, JupDeH. Affirmed. 


William N. Chambers and Charles L. Dundy, for ap- 
pellant. 


Greene, Breckenridge & Matters, contra. 


Lerron, J. 


This is an action to recover for personal injuries al- 
leged to have been sustained by the plaintiff in conse- 
quence of the carelessness and negligence of an employee 
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of defendant. The plaintiff, who was a carpenter and con- 
tractor, was driving south on Sixteeenth street in Omaha 
with a horse and wagon. One of defendant’s wagons be- 
ing driven in the opposite direction collided with that of 
the plaintiff. The plaintiff was thrown from his seat, 
struck the pavement with great force, and was injured. 
The negligence charged is that “one of the teams and 
wagons of defendant, and driven by one of its employees, 
came up Howard street at a great and illegal rate of speed, 
swung onto the west side of Sixteenth street without slow- 
ing up, then swung back toward the east side of Sixteentl 
street, and at the alley between Howard and Harney 
streets ran into the wagon of the said plaintiff,” and that 
the team was on the wrong side of the street. The answer 
was a general denial, coupled with an allegation of con- 
tributory negligence, which was denied by the reply. The 
jury found for the defendant, and judgment was rendered 
in its favor. 

The only point argued in the brief is that the court 
erred in giving instruction No. 9. An examination of the 
motion for a new trial discloses that the giving of this 
instruction was not assigned as error therein. This being 
so, the settled practice of this jurisdiction is that the al- 
leged error cannot be reviewed in this court. Dunphy v. 
Bartenbach, 40 Neb. 143; Hedrick v. Strauss, Uhiman & 
Guthman, 42 Neb. 485; Phenia Ins. Co. v. King, 52 Neb. 
562; Tarpenning v. Knapp, 79 Neb. 62. 

The question of whether or not the defendant employee 
was negligent was submitted to the jury upon conflicting 
evidence under appropriate instructions, and the jury 
were evidently of opinion either that no negligence was 
shown or that the plaintiff’s own negligence directly con- 
tributed to the accident. All the facts and circumstances 
surrounding the collision were detailed by the witnesses, 
and the evidence would have justified a verdict either way. 
The case seems to have been fairly tried. The judgment 
of the district court must be 

AFFIRMED. 
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CLARK IMPLEMENT COMPANY, APPELLEH, V. JOHN L. 
WILTFANG, APPELLANT. 


FiLep NoveMBeEs 16, 1910. No. 16,184. 


Appeal: ArrmMance. When a cause is-tried to the court without the 
intervention of a jury, the judgment will not be reversed on the 
ground of the admission of immaterial or incompetent evidence, 
if sufficient material and competent evidence was introduced and 
admitted to sustain the finding of the court. 


ApPHAL from the district court for Otoe county: 
Harvny D. Travis, Jupen. Affirmed on condition. 


W. F. Moran, for appellant. 
D. W. Liwingston, contra. 


Lerron, J. 

This is an action in replevin. The petition as amended 
-alleges that the plaintiff has a special property in a 
threshing machine separator, and other threshing ma- 
chinery, by virtue of a chattel mortgage executed by the 
defendant in favor of the plaintiff to secure the sum of 
$250, payable on the 1st day of October, 1907, and three 
other notes falling due at later periods; that the defendant 
has failed to pay the note due October 1, 1907, and thereby 
has broken the condition of the mortgage; that demand 
was duly made for the possession of the property, but that 
defendant refused to deliver the same, to plaintiff’s dam- 
age in the sum of $150. The plaintiff also pleaded that 
under the terms of the mortgage, upon default in the pay- 
ment of any of the notes, all the notes might at the option 
of the mortgagee become immediately due and payable, 
and that the plaintiff elected to exercise this option and 
declared the whole debt due and payable. The answer 
was a veneral denial, except that defendant admitted the 
value of the property to be $1,500, as alleged in the plain- 
tiff’s petition. The case was tried to the court without 
the intervention of a jury, by agreement. 

The court found that the plaintiff had a special inter- 


Vou. 87] SEPTEMBER TERM, 1910. 797 


Clark Implement Co. v. Wiltfang. 


est in the property by virtue of the chattel mortgage de- 
scribed, and was entitled to the immediate possession of 
the same, found that plaintiff’s damages were 70 cents, 
and rendered judgment accordingly. A motion for a new 
trial was filed, the first four assigninents of which were 
the usual formal assignments that the “verdict was not 
sustained by the evidence,” “is contrary to the evidence,” 
“ig contrary to law,” and for “errors of law occurring at 
the trial.” The next five assignments are with respect to 
the admission in evidence of certain exhibits. The tenth 
assignment is that the court erred in not rendering judg- 
ment in favor of the defendant and against the plaintiff 
for the return of:the property, or the value thereof in 
excess of the amount.of the note first due. The same 
assignments of error are made in the brief. No oral argu- 
ment was had. 

1. It is stated in the defendant’s brief that he asked the 
court to find the value of plaintiff’s special ownership in 
the property, which the court refused to do. We have 
examined the record and find no such request. 

2. It is next contended that the court erred in admit- 
ting certain exhibits in evidence. We have repeatedly 
held that, “when a cause is tried to the court without the 
intervention of a jury, the judgment will not be reversed 
on the ground of the admission of iminaterial or incom- 
petent evidence, if sufficient material and competent evi- 
dence was introduced and admitted to sustain the finding 
of the court.” Richardson v. Doty, 25 Neb. 420. Dewey 
v, Allgire, 37 Neb. 6; Lihs v. Lihs, 44 Neb. 143. This point, 
therefore, is unavailing. 

3. It is next argued that the evidence does not sustain 
the judgment for 70 cents damages. This item was for 
telephone charges incurred in instructing an attorney to 
bring this action. We think this was not a proper element 
of damage, but that, since plaintiff was entitled to nominal 
damages in any event, this error is not prejudicial to an. 
extent worthy of notice, beyond requiring the plaintiff to 
remit the excess of 65 cents as a condition of affirmance. 
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The defendant moved for a judgment in his favor for 
$1,500, less the amount of the first note, or the return of 
the property, less the amount of this note. This motion 
was properly overruled. Under the conditions of the 
mortgage the whole debt became due and payable at the 
option of the mortgagee if default was made in the pay-. 
ment of any of the notes secured thereby. It exercised 
that option and attempted to take the property upon de- 
fault. The taking being resisted, this action was brought 
to recover possession. 

We find no error prejudicial to defendant in the record, 
and the judgment of the district court is affirmed, if plain- 
tiff remits the sum of 65 cents within 30 days. Costs 
taxed to appellant. 

AFFIRMED. 


HeErMan H. Huerte v. State or NEBRASKA, 
FILED NovEMBER 16, 1910. No. 16,674. 


1. Indictment and Information: Motion To QuasH: Wat1ver. Under 
the provisions of section 444 of the criminal code, defects which 
might have been attacked by a motion to quash, or a plea in 
abatement, are waived when a defendant pleads to the general 
issue; and this-is true as well when he pleads voluntarily as 
when he stands mute and a plea of not guilty is entered for him 
by the court. Trimble v. State, 61 Neb. 604. 


2. Intoxicating Liquors: UNLAWFUL SALE: Evinence. Proof that a 
defendant, who admits that he has no license to sell intoxicating 
liquors, was requested to procure liquor for another, received the 
money therefor, and shortly afterwards delivered the liquor to 
such person, is sufficient to make a prima facie case, and author- 
izes a conviction in the absence of any explanation or denial. 


Error to the district court for Lancaster county: Lin- 
COLN Frost, JupGE. Affirmed. 


A, E. Howard, W. W. Towle and Price & Abbott, for 
plaintiff in error. 


Wiliam T. Thompson, ee General, and George 
W. Ayres, contra. 
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.LEYTON, J. 


Plaintiff in error, hereinafter called “defendant,” was 
prosecuted for the sale of liquor in the city of Lincoln 
without a license. He was arrested and brought before the 
police judge of that city, whereupon he filed an affidavit 
for a change of venue, alleging the interest, bias, and 
prejudice of the police judge. The afiidavit also ascribed 
the same disqualifications to both of the justices of the 
peace in the city and to another justice of the peace in the 
county, and alleged that the next nearest justice of the 
peace to whom the objections did not apply is A. J. Baker 
of Havelock, Nebraska, a justice of the peace of Lancaster 
county. The application for a change of venue was over- 
ruled, and the defendant bound over.. On June 21, 1909, 
at the next term of the district court, information was 
filed by the county attorney. The record shows that the 
defendant was arraigned upon the 3d of July, 1909, and 
that, the defendant standing mute, the court entered for 
him a plea of “not guilty.” The case was then continued 
until the next term of the court. At the next term of court 
a motion to quash the information was filed on the grounds 
that no preliminary examination had been had, and that 
there was a defect apparent upon the face of the record, in 
this, that the defendant was not granted a change of venue 
as provided by law. This motion wag overruled, and af- 
terwards the defendant was put upon his trial, found 
guilty, and a fine imposed. 

The principal question presented is upon the overruling 
of the motion to quash the information. Section 444 of 
the criminal] code provides: “The accused shall be taken 
to have waived all defects which may be excepted to by a 
motion to quash, or a plea in abatement, by demurring to 
an indictment or pleading in bar, or the general issue.” 
We have repeatedly held that defects which should have 
been raised by a motion to quash or a plea in abatement 
are waived when a defendant pleads to the general issue. 
Korth v. State, 46 Neb. 631; Reinoehl v. State, 62 Neb. 
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619; Goddard v. State, 73 Neb. 739. In Trimble v. State, 
61 Neb. 604, the facts were that the defendants, when 
arraigned, stood mute and refused to plead to the infor- 
mation. The court then entered for them a plea of not 
guilty. On the day of trial they filed a motion to quash 
the information, which the court ordered stricken from 
the files. It was argued that in such case the provisions of 
section 444, supra, did not apply. The court said: “Such 
action of the court was for the benefit of defendants, and 
they knew such a plea would be entered on the records for 
them, if they made no plea themselves, and when so en- 
tered it became their plea, which they could have with- 
drawn at any time, by leave of court, precisely the same 
as if they had made the plea in the first instance. We 
have no doubt that the provisions of the section quoted 
are applicable to this case.” These cases are decisive of 
this question. The motion to quash in this case was 
presented while the plea in bar still stood, and was prop- 
erly overruled. 

It is also contended that the evidence is insufficient; 
that the defendant did not sell the liquor, but acted 
merely aS a messenger for the buyer. It is shuwn that 
the witness Cook asked the defendant, who for some days 
had been in the habit of standing at or near the corner 
of Twelfth and O streets in the city of Lincoln, if he could 
get him something to drink, and gave him a dollar. In a 
short time defendant returned and handed Cook a bottle 
of whiskey. It was admitted in open court that defend- 
ant had no license to sell intoxicating liquors. No testi- 
mony was offered in his behalf. We think this evidence, 
unexplained, is sufficient to make a prima facie case. It 
is true that an explanation might have shown that the 
defendant was not guilty, and that he was merely acting 
as Cook’s agent. It is said in 2 Woollen and Thornton, 
Law of Intoxicating Liquors, sec. 694: “While the burden 
is always on the prosecution to show beyond a reasonable 
doubt that the defendant made the illegal sale charged, 
yet the evidence may be such ag to require him to accouny 
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for his actions if he desires an acquittal. As has been 
said, it is immaterial whether or not the defendant owned 
the liquor he sold, if he sold it as his own or without au- 
thority. So likewise a sale of liquor by a defendant, 
unexplained, raises the presumption that the liquor he 
sold was his own liquor.” See, also, Mack v. State, 116 
Ga. 546, 42 S. E. 776; State v. Russell, 6 Pennewill (Del.) 
573, 69 Atl. 839; Billups v. State, 107 Ga. 766, 33 S. E. 
659; 23 Cyc. 256e. Under the circumstances we are of 
opinion that the jury were warranted in finding the de- 
fendant guilty. 

While the question is not directly involved, we think it 
not improper to say that the application for a change of 
venue should have been granted and the cause transferred 
to a justice of the peace in the city of Lincoln in accord- 
ance with the provisions of the Lincoln charter. The 
statute gives the police judge no discretion. 

Finding no error in the proceedings, the judgment of 
the district court is 


AFFIRMED. 


STATH, EX REL. GEORGE SAYER, RELATOR, V. GEORGE C. 
JUNKIN, SECRETARY OF STATE, RESPONDENT. 


Freep Novemser 16, 1910. No. 16,898. 


1. Statutes: INCORPORATION OF PROVISIONS BY REFERENCE. When the 
provisions of a statute prescribing a method of procedure are 
incorporated by reference in a later act, the provisions referred 
to become a part of the statute incorporating them, and if the 
first statute is repealed by the same act the rules of procedure 
incorporated continue in force as a part of the later statute. 


REPEAL OF FormeER Act. The provisions of section 
6776, Ann. St. 1903 (laws 1897, ch. 81, sec. 18), having been in- 
corporated in chapter 52, laws 1907, are still effective as a rule 
of procedure, even though this section is repealed by the same 
act. 


8. Mandamus: ELEcTIONS: CERTIFICATION oF CanpipATes. An action 
to compel the secretary of state to certify the name of a candi- 


54 
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date nominated to fill a vacancy in a primary nomination is 
premature if brought before the expiration of three days after 
the filing of the certificate of nomination. 


ORIGINAL application for a writ of mandamus to com- 
pel respondent to certify the name of relator as a ciun- 
dlidate for state senator, Action dismissed. 


.T. J. Doyle and G, L, De Lacy, for relator. 


William T, Thompson, Attorney General, and George 
W. Ayres, contra. 


LETTON, J. 


This is a mandamus proceeding to compel the seeretary 
of state to certify the name of George Sayer as the candi- 
date of the people’s independent party for state senator 
for the Twenty-ninth senatorial district for the election 
to he held November 8, 1910. 

The respondent admits that on the 24th of September, 
1910, the relator was named at a imeeting of the com- 
mittee of the people’s independent party for the Twenty- 
ninth scnatorial district as the nominee of that party to 
fill an alleged vacaney caused by the alleged declination 
of one W. H. McGowan to run as the candidate for sena- 
tor of said party in said district, and that, although 
requested, he as secretary of state has refused to place 
the name of the relator upon the official ballot or to cer- 
tify the same to the couuty clerks of the respective coun- 
ties comprising that district. It is alsv admitted that no 
names were printed on the ballots for the primary elec- 
tion as candidates of that party; that four persons each 
received one vote as the nominee of that party for that 
office at the primary, the name being written in; that 
the canvassing board practically cast lots, and that the 
choice fell on W. H. McGowan, who was at once notified 
of the result; that MeGowan did not within ten days 
thereafter -file an aeceptince of the numination, and has 
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never notified respondent-in any way that he declined the 
nomination. Two certificates of nomination were filed 
with respondent. The first certificate filed was lacking 
in several essential particulars, and the respondent prop- 
erly refused to act upon it. A second certificate complyv- 
ing with the statute was filed on the 27th day of October, 
1910, and an amended petition based thereon was filed on 
October 29. It is unnecessary to discuss the defects in 
the first certificate. 

The main contention of the respondent is that the mere 
fact that the name of a person was written in the primary 
ballot as a candidate of the people’s independent party 
for the office of state senator did not constitute a nomina- 
tion, without an acceptance within ten days; that Mc- 
Gowan did not accept, and therefore never became the 
candidate of the party; and, if he was not a candidate, 
there was no vacancy to fill. He further contends that. 
conceding that McGowan was nominated, the provisions 
of sections 11 and 13, ch. 31, laws 1897, with relation to 
the declination of and refusal to accept nominations were 
not complied with by Mr. McGowan, and hence the com- 
mittee had no power to act. We are of opinion that sec- 
tion 4, ch. 50, laws 1909 (amending section 5869, Ann. 
St. 1907), which provides in substance that, should any 
person whose name is written in the ballot as a candidate 
for an office receive the highest number of votes at the 
primary election, and within ten days file an acceptance 
of the same, he shall be deemed the regular candidate of 
that party for the office, controls, and repeals by implica- 
‘tion so mucb of the sections relied upon as are inconsist- 
tent therewith. That, when McGowan was declared the 
nominee by the canvassing board, he thereby became the 
nominee of that political party for that office; that he had 
.the option of becoming the candidate for the office by 
filing his acceptance within ten days, but, failing to do 
so, the nomination became ineffective, the party had no 
candidate in the field, and a vacancy ipso facto occurred. . 
This vacancy, under section 18, ch. 31, laws 1897, the 
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committee of that particular party was authorized to fill, 
and to certify the nomination to the secretary of state. 
It is contended, however, that this section was repealed 
by chapter 66, laws 1905, or, if not affected by that act, by 
chapter 52, laws 1907. We think the 1905 act does not 
apply, since by its title the act provides only for primary 
elections in counties having a population of more than 
125,000 inhabitants, and this section is only repealed “so 
far as the same conflicts with the provisions of this act.” 
Chapter 52, laws 1907, specifically repeals section 5776 
Ann. St. 1903, together with a number of other sections 
of this statute. Section 5776 is section 13 of ch. 31, laws 
1897, relating to the filling of vacancies. In the absence 
of anything in the act to the contrary, this would be an 
effective repeal. However, section 27 of the same act 
(laws 1907, ch. 52) provides: “Vacancies occurring upon 
any party ticket after the holding of any primary shall 
be filled by a majority vote of the party committee of the 
city, district, county or state, as the case may be, and a 
certificate of such nomination shall be filed as required 
by section 5776 of Cobbey’s Annotated Statutes, 1903.” 
It is a well-known principle of statutory construction 
that when a portion of an act is incorporated by reference 
in a later act, if the first act is repealed, it will not affect 
the later statute which by reference has embodied within 
itself the provisions of the former act. Shull v. Barton, 
58 Neb. 741; Schwenke v. Union Depot & R. Co., T Colo. 
512; 1 Sutherland (Lewis) Statutory Construction (2d 
ed.) sec. 257. Applying this principle, and construing the 
provisions of section 27, ch. 52, laws 1907, and of section 
18, ch. 31, laws 1897 (Ann. St. 19038, sec. 5776), together, 
we are of opinion that the committee was authorized to 
fill the vacancy and certify the nomination to the secre- 
tary of state. ‘This having been done upon the 27th of 
October, more than eight days before the election, it be- 
came the duty of that officer to certify the name of the 
relator to the county clerks of the respective counties 
comprising the Twenty-ninth senatorial district. The 
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statute (laws 1907, ch. 52, sec. 42), however, provides 
three days after the filing of a certificate of nomination 
within which objections to the placing of the name upon 
the ballot may be filed. Three days had not elapsed from 
the time of filing the certificate of nomination when the 
amended petition was filed, and hence the respondent 
was under no legal duty to issue the certificate at that 
time. We are of opinion, however, that at the expiration 
of the time limited, if no objections are filed in the mean- 
time, it will be his duty so to do. 

This action, being prematurely brought, is dismissed at 
the relator’s cost. 

DISSMISSED. 


ANNIH C. SLABAUGH, APPBLLEE, V. OMAHA ELECTRIC 
LieHt & PowER COMPANY, APPELLANT, 


Firzep NovemsBer 16, 1910. No. 16,067. 


1. Electric Light Companies: INsuny To Trees: Lissrmity. In the 
absence of a valid legislative act or municipal ordinance grant 
ing to public service corporations authority to trim shade trees 
growing in the streets of metropolitan cities without compensa. 
ting the abutting owner for damages thereby inflicted, and en- 
acted before the lot owner plants trees in that part of the street 
contiguous to his lot, an electric light company is liable to the 
owner for damages accruing to his lot by reason of such trim- 
ming. 


2. Limitation of Actions: Inyury To Trees. In such a case, the 
statute of limitations does not commence to run in favor of the 
electric light company until it trims the trees. 


ApPEAL from the district court for Douglas county, 
ABRAHAM L, Surton, JuDGE. Affirmed. 


Weaver & Giller and W. W. Morsman, for appellant. 


W. W. Slabaugh, Shotwil & Shotwell and C, N. Me- 
Elfresh, contra. 
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Roor, JJ. 


This is an action for damages caused, as alleged by the 
defendant, in trimming shade trees in a street and con- 
tiguous to the plaintiff’s lot. The plaintiff prevailed, and 
the defendant appeals. 

There is no conflict in the evidence. In 1884 the city 
council of the city of Omaha granted to the defendant's 
assignor a franchise to transact a general electric light 
business in said city, and granted said assignor a right of 
way upon and over the streets, alleys and public grounds 
in said city for the purpose of erecting and maintaining 
the poles, wires and appurtenances necessary for the 
transaction of said business. In 1895 the plaintiff pur- 
chased a lot in said city. At that time two maple trees 
were growing between the sidewalk and the curb line in 
that part of Fortieth street contiguous to said real estate. 
About 1902 the defendant erected poles and attached 
wires thereto in the line of said trees in said street. At 
that time the wires were suspended above the trees. Sub- 
sequently limbs of the trees grew up to, among and above 
said wires and interfered therewith. In 1908 the build- 
ing inspector of said city gave the defendant permission 
to trim the trees, and, without the plaintiff's knowledge 
or consent, its servants cut off the limbs within the center 
of the head of the trees some 15 feet below the tops thereof, 
thereby damaging them and depreciating the value of the 
plaintiff's property. The plaintiff charges that the de- 
fendant acted maliciously, unlawfully and wilfully in 
trimming her trees. The court instructed the jury that, 
if they found from a preponderance of the evidence that 
the defendant by trimming said trees damaged the plain- 
tiff's lot, they should find in her favor. 

The defendant does not argue that the damages are 
excessive, but its counsel contend that the evidence does 
not establish that the defendant acted maliciously or un- 
lawfully, nor prove that the plaintiff’s trees were trimmed 
more severely than was necessary to enable the defendant 
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to safely and successfully convey currents of electricity 
over its wires, and for these reasons the defendant is not 
liable for such damages as the plaintiff may have suffered. 
The defendant admits that the plaintiff’s grantor had the 
right to plant, «nd she had the authority to maintain, the 
trees in question, but that the defendant also had author- 
ity to construct and maintain its poles and wires in said 
streets, and that the individual’s right to maintain the 
trees is at all times subordinate to a superior authority on 
the part of the defendant to trim or remove them when- 
ever such action might become necessary in the construc- 
tion or maintenance of its electric light plant. It is fur- 
ther argued that, since the defendant’s right to use the 
street was granted in 1884, the plaintiff’s cause of action 
necrued at that date and the statute of limitations bars 
- a recoyery in the instant case. 

1. It may be conceded that the proof fails to establish 
that the defendant’s servants acted maliciously in trim- 
ming the plaintifi’s trees, and yet there is sufficient evi- 
dence to support the verdict. The allegations with respect 
to malice and unlawful acts were and are immaterial; 
they could have been stricken from the petition, and were 
properly ignored by the court in its charge to the jury. 
The city of Omaha holds title to its streets and alleys in 
trust for the lenefit of the public. Jaynes v. Omaha 
Street RB. Co., 53 Neb. 631. The city council had authority 
to grant the defendant’s assignor a right of way over the 
streets and alleys in the city for the construction and 
maintenance of the poles and wires in question, and the 
use of those streets for that purpose is a public use. City 
of Plattsinouth v. Nebraska Telephone Co., 80 Neb, 460. 
If the defendant had the right under its franchise to trim 
the plaintiff’s trees, but in the exercise of that authority 
it damaged her property, it should respond in damages 
under section 21, art. I of the constitution, which reads: 
“The property of no person shall be taken or damaged 
for publie use without just compensation therefor.” 
Harmon v. City of Omaha, 17 Neb. 548; City of Platts- 
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mouth v. Boeck, 32 Neb. 297; City of Omaha v. Flood, 57 
Neb. 124; Jaynes v. Omaha Street R. Co., 53 Neb. 631; 
Bronson v, Albion Telephone Co., 67 Neb. 111; Brown v. 
Asheville Electric Co., 188 N. Car. 533, 69 L. RB. A. 631; 
State v. Graeme, 180 Mo. App. 138; Daily v. State, 51 
Ohio St. 348. 

The defendant’s counsel argue with great force and 
learning that the owner of plaintiff’s lot at the time the 
trees were planted was charged with notice that in the 
proper use of said street for a public purpose it might be- 
come necessary to trim or even remove the trees, and her 
property rights therein are subject to the greater right of 
the public, and that the defendant stands in the shoes of 
the publie with respect to the acts referred to in the peti- 
tion. There is no proof in the record that tbe city council 
of the city of Omaha ever enacted an ordinance for the 
purpose of controlling the planting or maintenance of 
shade trees upon the streets of said city, or providing 
that such trees might be trimmed or removed whenever 
they interfered with the public service, and without com- 
pensation to the lot owner, or that said trees were planted 
subject to any ordinance other than one directing that 
limbs of shade trees shall not be permitted to grow within 
a certain distance of the sidewalks in said city, nor is 
there any proof that the plaintiff in maintaining her trees 
in the condition in which they existed before defendant 
trimmed them violated any ordinance of the city. The 
defendant, therefore, must justify under the terms of its 
franchise and the constitution of the state. An applica- 
tion of the fundamental law to the record in this case 
amply supports the judgment of the district court. 

2. To the argument that the plaintifi’s cause of action 
arose in 1884, it is sufficient to say the owner of the plain- 
tiff’s lot could not know at that time that the defendant 
would-erect the poles and string the wires in question, nor 
could the plaintiff have known when the wires were 
strung that defendant would years thereafter trim her 
trees, and thereby damage her property. It was feasible 
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to remove such wires to the alley, and it was possible they 
would be placed in conduits beneath the surface of the 
street before the necessity might arise for trimming the 
trees. The plaintiff's cause of action arose when her 
property was damaged, and the statute does not bar that 
action. 

The judgment of the district court is right, and is 


AFFIRMED. 
Lerron, J., concurring in conclusion. 


I concur in the affirmance, but do not agree to much 
that is said in the opinion. The petition alleges a wilful 
and malicious cutting, breaking, and injury of plaintiff’s 
trees and damage to her property. The answer pleads 
defendant’s franchise, and that it was necessary to trim 
the trees in order. to carry on its business. The evidence 
for the plaintiff clearly showed a reckless and wanton 
routilation of the trees. This evidence was not contra- 
dicted, nor was any proof offered to show that the whole- 
sale cutting was reasonably necessary. The fact of the 
existence or nonexistence of malice as charged is imma- 
terial. With the issues and proof in this condition, the 
verdict was justified. The court instructed the jury prop- 
erly as to the measure of daniages, and the general in- 
structions as to the right of plaintiff to recover damages 
could not, under the proofs in this case, prejudice the de- 
fendant. The wires when erected were above and clear 
of the trees, and the growth of the trees extended the 
limbs among the wires. Under these circumstances I 
think the defendant had the right to trim the trees so 
often and to the extent that was reasonably necessary to 
exercise its franchise, but that this right should have 
been exercised in such a manner as to inflict as little in- 
jury as possible to the property; that if it neglected for 
years to trim and thus allowed the growth of large limbs 
the removal of which would mutilate and damage the 
trees, it would be liable for such damages to the property 
rights of the tree owner as might be thereby occasioned. 
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J am further of opinion, to quote the language of the 
opinion in Southern Bell Telephone & Telegraph Co. v. 
Francis, 109 Ala. 224, 31 L, R. A. 193, that, “if the city 
or other corporation invested with the right of eminent 
domain, acting under municipal authority, proceeds to 
cut or trim trees planted on a sidewalk by the owner of 
abutting property under lawful authority, when no ne- 
cessity for such cutting exists, or when the cutting clearly 
exceeds the necessity, and cousequential injury results 
therefrom to such abutting property, the owner will have 
his appropriate remedy at law to redress the injury.” 


Reess, C. J., concurring. 


I concur in the affirmance of the judgment of the dis- 
trict court. I do not believe that any corporation or per- 
son has any higher right to the property of another than ° 
has the owner himself, even though that corporation or 
person be in the enjoyment of a “franchise,” or it be what 
is known as a “public service” corporation or person, The 
fact that the city has conferred upon defendant the right 
to use the streets for its poles and wires—and that ig all 
there is of the so-called franchise—doeg not give it the 
right to injure or destroy the property of others without 
compensation any more than it gives a private individual 
the right to destroy or injure the property of his neiglbor 
which happens to be in his way or renders the enjoyment 
of his own any the less. The trees were rightfully grow- 
ing on and in connection with plaintiff's property at the 
time the alleged franchise was granted. According to the 
usual course of nature, those trees would grow wp. As 
well might defendant have chopped them down in antici- 
pation of their natural upward growth as to wait until 
they had become more valuable, and then, without con- 
sent or payinent and by the force and authority of might, 
practically ruin them. The rights of persons ought to be 
held just as sacred as the rights of property, and of the 
single individual as sacred as those of the multitude. 
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Sencwicr, J., dissenting. 


The city has title to its streets, as stated in the ma- 
jority opinion, and can, of course, regulate and control 
the use of the streets in planting and maintaining trees 
therein and in the use of poles and wires for public sery- 
ice. It is suid in the opinion that the council had author- 
ity to grant a right of way over the streets for these poles 
and wires, and that the use of the streets for that purpose 
is a public use, and “if the defendant had the right under 
its franchise to trim the plaintiffs trees, but in the exer- 
cise of that authority it damaged her property, it should 
respond in damages under section 21, art. I of the consti- 
tution, which reads: ‘The property of no person shall 
be taken or damaged for public use without just compen- 
sation therefor.’ ” 

This, it seems to me, fails to decide the questions pre- 
sented. Did the defendant have the right to oceupy the 
space which the city had allowed it to take under its fran- 
chise to the exclusion of all except the city? If it did, 
should the plaintiff have prevented her trees from infring- 
ing upon that space, and, if she neglected that duty, would 
she thereby become a trespasser? If the defendant found 
the animals or treeg of others trespassing upon its prop- 
erty and so injuring the service, would it have the right 
to remove such encroachments in a reasonable and pru- 
dent manner? These are the questions, as it appears to 
me, that ought to be decided in this case. If the defend- 
ant had a right to the space it occupied, and for that rea- 
son had the right to prevent the plaintiff from crowding 
into that space with her trees, the trimming of the trees 
is not taking or damaging them for public use any more 
than if the city should trim them to prevent them from 
interfering with the use of the sidewalk. As well hold 
that to drive trespassing animals from the capitol grounds 
would be damaging them for public use. It might, of 
course, be a great damage to them if they could not ob- 
tain feed elsewhere, but the act of driving them away 
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would not be within the constitutional prohibition. I 
understand the above language quoted from the majority 
opinion to mean that the court intends to hold that, be- 
cause the original location of the lines and poles along 
this street cast an additional burden upon the adjacent 
property, therefore each trimming of the trees from time 
to time, to prevent their infringing upon these lines and 
poles, will be an additional damage or taking of the prop- 
erty for public use. I think I ought to protest against 
such holding. 

If the occupation of the space in the street allotted to 
defendant and the proper maintenance of its lines and 
poles within that space to the exclusion of the owner of 
the adjacent lots in any way affected and lessened the 
value of the lots, damages to the lots so caused might be 
claimed or waived when the lines and poles were located 
and the burden thereof cast upon the adjacent lots. 
Afterwards damages caused by any improper or unlawful 
use of the space appropriated or by negligent or malicious 
conduct on the part of defendant in the use of its prop- 
erty and rights could be recovered by the party injured, 
but not damages caused by the original occupation of the 
street and the lawful use of the franchise and location 
granted to defendant by the city. Damages caused by the 
original location of the lines and poles or that necessarily 
resulted therefrom are presumed to have been received or 
waived at the time of the appropriation of the space al- 
lotted by the city for that purpose. 


Henry J. SENG, APPELLANT, V. JESSH O, PAYNE ET AL., 
APPELLEES. 


Frizp Novexwper 16, 1910. No. 16,163. 


1. Drains: Prrapine. An allegation in a petition to county commis- 
sioners requesting them to locate and construct a public ditch 
according to the provisions of article I, ch. 89, Comp. St. 1909, 
that certain described tracts of land owned by the petitioners 
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will be drained by the ditch, is a sufficient statement that the 
petitioners’ land will be benefited by the improvement. 


Bonp: Vanmity. A bond conditioned as required by the 
statute, signed by two individuals, if approved and accepted by 
the commissioners, is not void because signed by the petitioners 
only. 


APPROVAL: PRESUMPTIONS. If the bond is filed in 
the office of the county clerk and the commissioners locate and 
construct the ditch, it will be presumed, 20 years thereafter, that 
the bond was approved, although no record was made of, and no 
witness testifies to, the precise fact. 


4, : Finpines oF County Boarp: Surricrency. A finding made 
by the county board after a personal inspection of the line of 
the proposed improvement, and entered by the clerk on the 
journal of the board, that the ditch is necessary for the benefit 
of the traveling public, conducive to the good. health of the vi- 
cinity, and the route prayed for is the most practicable route for 
the ditch, is a substantial compliance with the provisions of 
section 5, art. I, ch. 89, Comp. St. 1909. 


5. Estoppel: Drains: Location. Where the owner of real estate 
joins in a petition to the county commissioners to locate a public 
ditch upon his land, and subsequently, after the bond required 
by statute has been given and approved and findings have been 
made and entered on the record as the law requires before a 
public ditch is located, constructs the ditch under a contract with 
the commissioners and is paid therefor out of the proceeds of 
assessments levied upon his neighbors’ land, he is estopped to 
deny the authority of the commissioners to locate and construct 
the ditch because of irregularities in their proceedings. 


Preapinc. If the facts constituting an estoppel are suffi- 
ciently pleaded by a defendant, he will be given the benefit of 
that defense, although the word estoppel does not appear in his 
pleading. 


7. Easements: Notick. “One who purchases land burdened with an 
open and visible easement is ordinarily charged with notice that 
he is purchasing a servient estate.” Arterburn v. Beard, 86 Neb. 
733. 


8. County Commissioners: “DircH Funp,” Use or. Section 25, art. I, 

ch. 89, Comp. St. 1881 as amended in 1891, authorizes county 

. commissioners in their discretion to use money in the ditch fund 

to pay for removing obstructions from and for repairing the 

public ditches located in their respective counties under the pro- 
visions of article I of said chapter. 
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9. Equity: MuLtericity or Surrs. “A court of equity, having obtained 
jurisdiction of a cause, will retain it for all purposes, and ren- 
der such decree as will protect the rights of the parties before it, 
and thus avoid unnecessary litigation.” Buchanan v. Griggs, 20 
Neb. 165. 


AvPHAL from the district court for York county: 
GEORGE If, CoRCORAN, JUDGE. Affirmed, 


France & France, for appellant. 
C. EH. Sandall and Power & Meeker, contra. 


Root, J. 


This is an action to restrain the defendants from ex- 
ercising an alleged right to enter upon the plaintiff’s land 
for the purpose of cleaning out a ditch. The defendants 
prevailed, and the plaintiff appeals. 

In 1882, the defendant Payne owned the northwest 
quarter of section 20, in township 9 north, of range 8, in 
York county, and one Hecht owned the west one-half of 
the northeast one-fourth of said section. Mr. Payne still 
owns his tract of land. The land in the northwest corner 
of said section is somewhat lower than the surrounding 
territory, so that before the ditch, hereinafter referred to, 
was constructed surface water after rainstorms would 
form a pond covering about 100 acres at said point. To 
remedy that situation Messrs. Payne and Heeht and other 
owners of the land in that neighborhood petitioned the 
county conmuissioners to locate and construct a public 
ditch eastward across said northwest quarter and across 
the greater part of Mr. Hecht’s land so as to drain said 
pond. The commissioners located the ditch, and awarded a 
contract for its construction to Mr, Hecht and a Mr. War- 
reu. These gentlemen dug the drain, and were paid for 
their labor out of the proceeds of a special assessment 
levied upon lands benefited by the improvement. So long 
as the ditch was kept open, it furnished an outlet for the 
surface waters that accumulated in said depression. At 
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the time this action was commenced, the ditch was par- 
tially filled, and in consequence after rainstorins the land 
near the corner of said section was submerged and the 
highways made impassable. By mesne conveyances the 
plaintiff, in 1908, became the owner of the Hecht land, 
aud now asserts that the county commissioners did not 
have jurisdiction to construct the ditch, and he will not 
permit the defendants to repair said drain. 

The plaintiff's counsel argue that the jurisdictional 
facts essential to authorize the commissioners to locate 
the ditch do not exist. The alleged fatal defects will be 
considered, so far as may seem necessary, in the order in 
which they are referred to in counsel’s brief. Counsel 
contend that the petition filed with the commissioners 
does not contain an allegation that any of the signers own 
land to be affected by the proposed ditch. There is an 
allegation in the petition that the ditch will drain lands 
owned by -the petitioners Payne, Warren, and Wilkes, and 
situated in definitely described sections. The petition is 
sufficient. 

The plaintiff complains that the bond required by sec- 
tion 4, art. I, ch. 89, Comp. St. 1909, was not given. A 
bond conditioned that the makers thereof would “pay all 
cost that may occur in case the bord (board) of commis- 
sioners find against such improvement,” signed by two of 
‘the petitioners, was produced by the county clerk as part 
of the files of his office in the matter of the location of the 
ditch. It appears that the bond was filed, but beyond this 
fact there is no record that the undertaking was approved. 
We are of opinion, however, that at this late day, in view 
of the action of the board in locating and constructing 
the ditch, the bond should be held to have been approved 
by the board, and that, although the board could have 
demanded sureties not petitioners for the ditch, yet they 
were not compelled to do so, and the bond under the cir- 
cumstances of this case should be held sufficient. Asch v. 
Wiley, 16 Neb. 41; Bingham v. Shadle, 45 Neb, 82. 

Counsel further assert that the county board did not 
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upon actual view find the proposed improvement was 
necessary and conducive to the health, convenience and 
welfare of the community. The record discloses that two 
of the three commirsioners inspected the route of the 
proposed ditch, reported that fact, and found that the 
“ditch is necessary for the benefit of the traveling public 
and conducive to the good health of the vicinity; that the 
rout (route) prayed for is the most practicable rout 
(route) for such a ditch.” The two commissioners con- 
stituted a quorum and could act in the absence of the 
other member. While the record does not show that the 
report was formally approved, we are of opinion that the 
conduct of the commissioners, in the light of all of the 
surrounding circumstances, warrants a conclusion that 
the report was treated by the board as a finding by it of 
the facts therein recited. If the record had been attacked 
in a direct proceeding by an interested person not respon- 
sible for the conduct of the board, it may be a court would 
have been justified in holding that the statutory findings 
had not been made by the board. But in the case at bar 
we think the subsequent conduct of Mr. Hecht justified 
the district court in sustaining the proceedings of the 
county board so far as Hecht and those in privity with 
him are concerned. 

Finally, counsel say that notice was not given to Mr. 
Hecht. The statute provides that after the ditch is lo- 
cated the commissioners shall call to their aid an en- 
gineer, who shall go upon the line of the ditch as located 
by the commissioners, survey and level the drain, and 
apportion to each tract of land to be benefited by the im- 
provement its proportion of earth to be excavated in the 
construction of the ditch, and shall also apportion the 
benefits to accrue to the several tracts of land and esti- 
mate the cost of the drain. After notice to the persons 
interested, the commissioners are authorized to equalize 
the assessments and levy them upon the tracts of land to 
be benefited by the improvement. 

There is no proof that notice was served on Hecht, but 
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his land- was not assessed. True, part of his land was 
taken for the path of the ditch, and there is no proof that 
he was paid therefor, but he applied for and was given 
the contract for constructing the drain, and after com- 
pleting the work was fully paid therefor out of the assess- 
ments laid upon his neighbors’ farms. We are of opinion 
that Mr. Hecht, by his conduct, is estopped from objecting 
to the jurisdiction of the commissioners in the matter of 
locating the ditch. Callender v. Patterson, 66 Cal. 356; 
Roediger v. Drain Commissioner, 40 Mich. 745; Harwood 
v. Drain Commissioner, 51 Mich. 6389; Rowe v. Hast 
Orange, 69 N. J. Law, 600; Prezinger v. Harness, 114 
Ind. 491. 

In Dakota County v. Cheney, 22 Neb. 487, it is held 
that a person desiring to object to the construction of a° 
public ditch should act promptly in urging an objection 
thereto, and should not wait, with full knowledge of the 
situation, until the tmprovement is completed before at- 
tacking the authority of the commissioners to act in the 
premises. Darst v. Griffin, 831 Neb. 668; Gutschow v. 
Washington County, T4 Neb. 794. 

Before Mr. Seng purchased the land he inspected the 
farm and noticed the ditch, and it was apparent the drain 
had been constructed for the benefit of other tracts of 
land. If Mr. Seng had any doubt in his inind concerning 
his neighbors’ rights in the premises, he should have in- 
quired. Having failed to do so, the plaintiff is charged 
with notice of those rights. Arterburn v. Beard, 86 Neb. 
733. The plaintiff’s counsel argue that the defendants do 
not mention an estoppel in their answer. The facts sup- 
porting an estoppel are pleaded, and the defendants 
should be given the benefit of any defense supported 
thereby, whether by way of estoppel or otherwise. City 
Nat. Bank v. Thomas, 46 Neb. 861. 

The plaintiff contends that, even though the county 
commissioners did locate and construct the ditch, they 
have no authority to repair it except upon a petition and 
according to the provisions of section 4 eé seq., art. ITT, 

55 
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ch. 89, Comp. St. 1909. The proceeding outlined in the 
statute, supra, refers to drains established under chapter 
115, laws 1903 (Comp. St. 1903, ch. 89, art. IIT), whereas 
the commissioners of York county were proceeding under 
chapter 51, laws 1881, and amendments thereto (Comp. 
St. 1909, ch. 89, art. I). The act of 1881 did not provide 
for removing obstructions from a county ditch, but in 1891 
the legislature amended section 25 of that act so as to 
provide that money in a county ditch fund might be used, 
among other things, to pay for “the removal of any ob- 
structions that may accuinulate in any portion of any 
ditch.” In our judgment the legislature by the amend- 
ment of 1891 intended to authorize county commissioners 
in their discretion to use money in the ditch fund to pay 
for removing obstructions from any public ditch con- 
structed under the provisions of article I, ch. .89, Comp. 
St. 1909. In all v. State, 54 Neb. 280, cited by the plain- 
tiff, the warrant which formed the basis for the relator’s 
demand for a writ of mandamus was issued in 1889, and 
the opinion is correct as applied to the statute then in 
force. 

Finally, the plaintiff urges that the allegations in the 
answer are insufficient to sustain that part of the decree 
giving the defendants affirmative relief. The defendants 
specifically prayed for the relief granted by the district 
court and the entire controversy between the parties was 
before it. The allegations in the petition and in the 
answer, taken together, present to the court the plaintiff's 
contention that he may lawfully obstruct or obliterate the 
ditch in question and his denial of the defendants’ author- 
ity to repair the drain. The proof shows that the plaintiff 
has obstructed the ditch, and that he refuses to permit 
those in authority to remove sich obstructions. The 
plaintiff has no right to do the things he is enjoined from 
doing, and he is not deprived of any legal right by the 
judgment of the court. 

A court of equity, having obtained jurisdiction of a 
cause, should retain it for all purpcses, and reuder such 
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a decree as will protect the rights of the parties before it 
with respect to the subject matter of the suit, and thus 
avoid unnecessary litigation. 
We find no error in the record, and the judgment of the 
district court is 
AFFIRMED. 


RAEGINALD J. MACK, APPELLANT, V. ARTHUR MACK, 
APPELLEE. 


Foep NoveMsBer 16, 1910. No. 16,182. 


1. Contract: Vaxnipiry: Pupiic Ponicy. A contract between a man 
and his stepmother, who is living apart from his father for cause 
sufficient to entitle her to a divorce, that, if she will return to 
and care for her husband during his natural life, the stepson 
will support her so long as she shall live, is not against public 
policy. 

: Consineration. “The consideration of a contract need not 

move to the promisor. A disadvantage to the promisee is swffi- 

cient, although the promisor derives no benefit therefrom.” 

Faulkner v. Gilbert, 57 Neb. 544. 


2. 


AppraL from the district court for Stanton county: 
Guy T. Graves, Jupen. Reversed. 


Mapes & Hazen and Allen & Dowling, for appellant. 
John A. Hhrhardt and Andrew RK. Oleson, contra. 


Root, J. 


This action is prosecuted by the plaintiff against her 
stepson. The plaintiff, in substance, alleges that her hus- 
band became addicted to the excessive use of intoxicating 
liquors, and while intoxicated would assault, ill-treat and 
beat her so that she was compelled for her own safety, 
health and peace of mind to leave and live apart from 
him; that the defendant, while the plaintiff was thus liv- 
ing separate from her husband, orally promised her that, 
if she would return to her husband and care for him as 
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best she could during his natural life, the defendant would 
support her so long as she should live; that, in considera- 
tion of said promise, she returned to her husband and 
lived with and cared for him during his natural life, but 
that the defendant has repudiated his agreement. The 
defendant admits that the plaintiff and lis father were 
married, and denies all other allegations in the petition. 
The court excluded all evidence offered to prove the con- 
tract, for the alleged reasons that it is against public 
policy, and is not supported by a consideration. The 
jury, in obedience to a peremptory instruction, returned 
a verdict for the defendant. For the purposes of this 
appeal, we shall assume that the promise was made and 
that the plaintiff acted thereon, and shall confine the dis- 
cussion to the alleged illegality of the contract and the 
lack of consideration to support it. 

In this state marriage is a social status which may be 
assumed by the agreement of parties competent to con- 
- tract with reference thereto. University of Michigan +. 
A{cGuckin, 64 Neb. 300. A married woman in Nebraska 
’ may own, hold and control her separate estate, engayve in 
business on her own account, and contract with her hus- 
band. Ordinarily a married woman’s financial transuc- 
tions with her husband will be upheld. Currier v. Teske, 
84 Neb. 60. The marriage relation imposes upon thé con- 
tracting parties obligations so well understood that it is 
unnecessary to enumerate them, but they are reciprocal, 
and no husband, as a matter of right, is entitled to his 
wife’s society or services if he violates his part of their 
compact. If the husband becomes an habitual drunkard, 
or is guilty of extreme cruelty to his wife, she may pro- 
cure a release from the bonds of matrimony (Comp. St. 
1909, ch. 25, secs, 6, 7), or she may depart from his home 
and live separate and apart from him (Mikel v. Kikel, 25 
Neb. 256; Sample v. Sample, 82 Neb. 37). 

In the ease at bar, if the statements made by the plain- 
tiff in her petition are true, she had good grounds for a 
divorce from her husband at the time she separated from 
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him, and it follows as a necessary consequence that he 
had no claim in law to her services or society. Authorities 
are cited to sustain the argument that the contract is con- 
trary to public policy, and therefore void. In so far as 
those cases refer to instances where the wife without 
just cause departed from her husband and refused to live 
with or perform her duty to him, they may state the law 
correctly, but the opinions that refuse to sustain a con- 
tract to restore coliabitation after it has been interrupted 
by conduct of the husband sufficient to justify a court — 
divorcing him at the wife’s complaint are not in our 
judgment based upon the principles of right and justice. 
Rather we approve the language of Justice Rapallo in 
Adams v. Adams, 91 N. Y, 381: “Agreements to separate 
have been regarded as against public policy, but it would 
be strangely inconsistent if the same policy should con- 
demn agreements to restore marital relations, after a 
temporary separation had taken place. While the law 
favors the settlement of controversies between all other 
persons, it would be a curious policy which should forbid 
husband and wife to compromise their differences, or pre- 
clude either from forgiving a wrong committed by the 
other.” See, also, Phillips v. Meyers, 82 Ill. 67; Polson 
v. Stewart, 167 Mass. 211; Duffy v. White, 115 Mich. 
264, 

The argument that there was no consideration must 
fail, if, as a matter of fact, the wife was living separate 
from her husband for reasons sufficient to entitle her to 
a divorce. In that event, by returning to him, she waived 
her right to a divorce and rendered him services she was 
not obliged under those circumstances to perform. 

Neither can we assent to the proposition that because 
the stepson made the promise there was no consideration 
therefor. The consideration for a promise need not move 
to the promisor in order to constitute a valid contract, 
but a detriment suffered by the promisee in reliance upon 
the promise is sufficient. Homan v. Steele, Johnson & 
Co., 18 Neb. 652; Faulkner v. Gilbert, 57 Neb. 544; Henry 
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v. Dussell, 71 Neb. 691; First Nat. Bank v. Estate of 
Lehnhoff, 77 Neb, 303. If, therefore, the plaintiff was so 
situated that she had a cause of action against her hus- 
band for a divorce and in reliance upon the defendant’s 
promise she waived her right to live separately from her 
husband, but returned to and cared for him, there was a 
consideration sufficient to sustain the contract. 

Upon the record, we are convinced the learned district 
judge erred in holding as a matter of law there could be 
no recovery upon the allegations in the petition. The 
judgment of the district court, therefore, is reversed and 
the cause remanded for further proceedings. 

REVERSED. 


WILLIAM D. TULLY, ADMINISTRATOR, APPELLER, V. GRAND 
ISLAND TELEPHONH COMPANY BT AL., APPELLEES; 
FAIRMONT CREAMERY COMPANY, APPELLANT. 


Fiizep Novemser 16, 1910. No. 16,877. 
1. Holidays: Finixe Motion ror New Trrat. The clerk of a district 


court has authority to receive and file a motion for a new trial 
on May 30. 


2. Presumptions. The court will not presume that 


the clerk’s office was closed during May 30, nor assume that, 
because the last day within which a motion for a new trial 
might be filed fell upon Memorial day, the defeated litigant was 
unavoidably prevented from filing its motion within the time 
prescribed by law. 


AppraL from the district court for Hall county: 
JAMES R. Hanna, Jupeu. Motion to strike bill of excep- 
tions overruled. 


Greene & Breckenridge, for appellant. 


0. A. Abbott, A. G. Abbott, W. H. Thompson, Charles 
G. Ryan, F. W. Ashton and B. H. Paine, contra. 
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Roor, J. 


The plaintiff requests us to strike the bill of exceptions 
from the files because the motion for a new trial was not 
filed in the office of the clerk of the district court within 
three days after verdict. The motion is overruled. Ne- 
braska Nat. Bank v. Pennock, 59 Neb. 61. Counsel in 
their oral argument requested us to consider whatever 
error was committed by the district court in striking the 
motion from the files. The verdict was returned Thurs- 
day, May 26, 1910. May 29 was Sunday, the following 
day was Memorial day, and the motion was filed Tuesday. 
May 31. Section 316 of the code provides that motions 
for a new trial “must be made at the term the verdict, 
report, or decision is rendered, and, except for the cause 
of newly discovered evidence material for the party apply- 
ing, which he could not with reasonable diligence have 
discovered and produced at the trial, shall be within 
three days after the verdict or decision was rendered, un- 
less unavoidably prevented.” These provisions are man- 
datory. Fox v. Meacham, 6 Neb. 580; Brown v. Ritner, 
41 Neb. 52; Carmack v. Erdenberger, T7 Neb. 592. 

But the defendant insists that, since the third day after 
the verdict was returned fell upon Sunday, that day 
should be excluded in computing time, and, since the next 
succeeding day was a holiday, it also should be excluded, 
and that the motion was filed within the time provided 
by law. Section 895 of the code provides: “The time 
within which an act is to be done as herein provided, shall 
be computed by excluding the first day and including the 
last; if the last day be Sunday, it shall be excluded.” In 
Johnston v. New Omaha T.-H. H. L. Co., 86 Neb. 165, we 
held that the legislature intended by the enactment of 
section 895, supra, to establish a uniform rule with re- 
spect to legal procedure. Section 38, ch. 19, Comp. St. 
1909, provides that, with certain named exceptions, no 
court can be opened, or judicial business transacted, on 
Sunday or on a legal holiday. Section 195, ch. 41, Comp. 
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St. 1909, provides that Memorial day shall be considered 
a legal holiday for the purposes of the negotiable instru- 
ments’ act. Section 241la of the criminal code prohibits 
horse racing and other sports upon Memorial day. But 
there is no statute prohibiting or declaring illegal the 
transaction of ordinary business or the performance of 
ministerial official acts upon May 30. The act of a clerk 
in filing a motion for a new trial is ministerial, and not 
judicial. In re Worthington, 30 Fed. Cas., No. 18,051. 
Statutes commanding the suspension of official business 
upon holidays should be construed so as to prohibit only 
such acts as are in express terms or by clear implication 
within the purview of the act. Whipple v. Hill, 36 Neb. 
720; 21 Cyc. 445; Lord v, Gifford, 67 N. J. Law, 198. 

It does not appear that the clerk of the district court 
of Hall county was not in his office May 30, 1910, or that 
any attempt was made by the defendant to file its motion 
upon that day. Counsel do not argue that their client 
was unavoidably prevented from filing the motion on May 
30, and there is nothing in the record to bring it within 
the exception of the statute. 

The district court therefore committed no error in 
striking the motion from the files. We do not desire to 
be understood as holding or suggesting that a court may 
or may not transact judicial business on Memorial day. 
That question is not involved in this case. 


MOTION OVERRULED. 


MICHAEL WHELAN, APPELLEH, V. CITY OF PLATISMOUTH, 
APPELLANT. 


Froep Novemser 16, 1910. No. 16,171. 


1. Pleading: Srrrxine Our DErense: WaltIvErR oF EXXcEPTION. An ex- 
ception to an order striking from an answer matter pleaded as 
an estoppel is waived, where defendant by leave of court re 
pleads and goes to trial on an amended answer which omits ail 
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reference to such matter and contains no statement indicating a 
purpose on part of defendant to save the exception. 


2. Appeal: TRaNscamPT: PREsuMPTiIoNS. Where appellant files in the 
supreme court a transcript omitting the record of the facts by 
which the district court acquired jurisdiction, and no diminution 
of the record is suggested, it will be presumed that court prop- 
erly acquired jurisdiction. 


3. Pleading: MunricrPaL CORPORATIONS: DISALLOWANCE OF CLAIM: 
APPEAL, Where a city council disallows a claim for damages, 
and claimant, pursuant to the city charter, appeals to the dis- 
trict court and files therein a transcript showing that the claim 
was presented to the city and disallowed, it is unnecessary to 
state that fact in the petition in the appellate court. 


4. Trial: Virw or Premises ny Jury. The refusal of the trial court 
to permit the jury to view the premises involved in the ltiga- 
tion is not reversible error in absence of an abuse of discretion. 


5. Appeal: Harness Error. A Judgment will not be reversed for 
harmless error in an instruction. 


ApPpraL from the district court for Cass county: 
Harvey D. Travis, Jupen. Affirmed. 


Basil 8. Ramsey and W. C. Ramsey, for appellant. 
D. O. Dwyer, contra. 


Ross, J. 


Defendant lowered the surface of the street in front 
of two lots owned by plaintiff, and this is a suit to recover 
resulting damages. The liability of defendant and the 
extent of plaintiff’s injury were issues properly raised by 
the pleadings. From a judgment on the verdict of a jury 
in favor of plaintiff for $150, defendant has appealed. 

1. On motion of plaintiff the trial court struck from 
defendant’s answer matter containing allegations to the 
effect that plaintiff advised, consented to and accepted 
the grading in front of his lots and was thereby estopped 
from claiming damages. There was an exception to this 
ruling which is now challenged as erroneous. In respect 
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to the question thus raised, however, it is sufficient to 
say that defendant’s exception was waived in the follow- 
ing manner: After the motion had been sustained, de- 
fendant, by leave of cvurt, filed a new or amended answer, 
omitting all reference to the principal facts which had 
formerly been pleaded as an estoppel, and went to trial 
on the amended pleading, which contained no statement 
indicating a purpose on part of the pleader to save the 
exception to the ruling on plaintiff’s motion. The excep- 
tion was therefore waived. Papillion Times Printing Co. 
v. Sarpy County, 85 Neb. 397. 

2, At the opening of the trial defendant objected to the 
introduction of any evidence because plaintiff failed to 
state in his petition that he had filed with the city clerk 
his claim for damages and that it had been rejected by 
the city council. The overruling of this objection is the 
basis of another assignment of error. In the argument 
on this point defendant cites City of Hastings v. Fox- 
worthy, 45 Neb. 676. Under the act in force when that 
case was instituted, a claimant was required to file a 
statement of his claim with the city clerk as a condition 
precedent to his right to maintain in the district court an 
original action for damages. 'The law has since been 
changed. When the claim of plaintiff in the present case 
arose, the Plattsmouth charter required him to file it with 
the city clerk and, in the event of its disallowance, to 
appeal from the city council to the district court. Comp. 
St. 1909, ch. 18, art. III, sec. 38. Under the former 
charter the district court acquired jurisdiction in an 
original action. Now jurisdiction is conferred by appeal 
from the action of the city council. The record of the 
proceedings of the district court was filed in this court 
by defendant. The transcript here does not disclose the 
jurisdictional facts. In this condition of the record sub- 
mitted by defendant for review, it will be presumed that 
the case was appealed to the district court in the manner. 
provided by the city charter, and that consequently 
there was filed therein a transcript showing that plain- 


Vou. 87] SEPTEMBER TERM, 1910. 827 


Whelan v. City of Plattsmouth. 


tiff presented his claim to the city clerk and that it was 
rejected by the city council. Comp. St. 1909, ch. 18, art. 
TII, sec, 38. It was therefore unnecessary for plaintiff to 

allege those facts in his petition in the district court. — 

3. Complaint is also made because the trial court re- 
fused to permit the jury to view the premises alleged to 
have been dainaged. The contention is not well founded. 
By means of photographs the parties acquainted the jury 
with the general appearance of the premises both before 
and after the street had been graded. The depth of the 
cut and the effect of the grading were shown by oral 
proofs. The record contains nothing to indicate that the 
trial court abused its discretion in refusing the request. 
It follows that in this respect error is not affirmatively 
shown. Beck v. Staats, 80 Neb. 482; Reams v. Clopine, 
ante, p. 673. 

4. An instruction on the subject of special benefits 
shared by plaintiff in common with other lot owners is 
criticised as erroneous. While the particular instruction 
in question cannot:be approved as a correct statement of 
the law, the record contains no evidence to make it preju- 
dicial to defendant, when consideration is given to other 
parts of the charge in which the jury were directed to 
find for defendant, if the special benefits to plaintiff's lots, 
by reason of the grading, equaled or exceeded the damages 
thereto, and that the measure of such damages, if any, 
was the difference between the market value of the real 
estate immediately before and after the grading. An 
examination of all the evidence in connection with the en- 
tire charge leads to the conclusion that the error was not 
prejudicial, 

5. A number of rulings, excluding testimony, are also 
assailed; but they have all been examined without finding 
a reversible error. 

The evidence ig sufficient to sustain the verdict, and 
the judgment is . 

AFFIRMED. 
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Root, J. 


I concur in the judgment of affirmance, but do not ap- 
prove applying to the instant case the principle an- 
nounced in Papillion Times Printing Co. v. Sarpy County, 
85 Neb. 397. The plaintiff does not invoke that principle, 
but argues that the district court was right in sustaining 
his motion to strike certain allegations from the defend- 
ant’s answer. Clearly there wag no error in that ruling. 
In effect the defendant pleaded as an estoppel that, while 
it was grading the street in front of the plaintiff’s prop- 
erty, he consented thereto and requested the city’s “offi- 
cers, servants and employees to properly grade that part 
of said First street strictly in front of and adjacent to his 
said lots,” and thereafter the plaintiff “accepted said 
grading for the purposes for which he requested and ad- 
vised the same to be done.” The defendant does not 
allege or contend that it would not have graded the street 
but for the plaintiff’s conduct or that it was in any man- 
ner influenced thereby. The defendant had the right to 
enter upon and grade the street whether the plaintiff con- 
sented or objected thereto, and his acceptance or failure 
to accept the street thereafter would neither enlarge nor 
curtail the defendant’s control over the highway. 

It is elementary that a party is not estopped by acts or 
omissions which in no manner induced the conduct of him 
who invokes the principle of estoppel. Oak Creek Vailey 
Bank v. Helmer, 59 Neb. 176, 

The Michigan cases cited by the defendant to sustain 
its argument upon this point were examined and rejected 
in City of Beatrice v. Leary, 45 Neb. 149. Section 21 of 
the Bill of Rights, which provides that private property 
shall not be taken or damaged for public use without just 
compensation therefor, protects the plaintiff, and his 
request that the defendant grade in a workmanlike man- 
ner the street it was improving upon its own initiative 
does not estop him from recovering his damages. Hickman 
v. City of Kansas City, 120 Mo. 110, 41 Am. St. Rep. 684. 
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I believe that the principle announced in the Papillion 
Times Printing case, supra, is unsound, and I am opposed 
to its application where the necessity does not exist. 


LETTON and SEDGWICK, JJ., concur in these views. 


JAMES F. MCPARLAND, APPELLANT, V. HERMAN A. PETERS, 
APPELLEE. 


Fitep Novemser 16, 1910. No. 16,191. 


1. Vendor and Purchaser: UNrecorpED DEED: Bona Fie PURCHASER. 
“A purchaser of real estate from one who has already sold and 
conveyed the same to another, whose deed is not recorded, cannot 
hold the land as an innocent purchaser unless he was at the time 
of his purchase without notice, actual or constructive, of the 
rights of the prior purchaser.” Dundee Realty Co. v. Leavitt, 


ante, p. Til. 

2. : Evmencre. The sufficiency of evidence to 
show that a purchaser of land had notice of a prior, unrecorded 
deed depends upon the circumstances of each case. 

3. : $ : QUIETING TiTLE: Evyimpence. In a suit to 


quiet title to a quarter-section of land, plaintiff is not entitled to 
relief as a purchaser without notice of defendant’s rights under 
a prior, unrecorded deed, where the proofs show that at the time 
of the subsequent purchase defendant was using the land for 
grazing purposes and previously had been cuttirge therefrom 
annually about 40 acres of grass; that he had a fire-guard around 
the premises and a fence on the north line; that plaintiff was 
acquainted with the land, and, for the consideration of “one dol- 
lar and other valuables,” procured personally from the common 
grantor who was not in possession a quitclaim deed on which he 
relies, after having been told by defendant that the latter owned 
the land. 


APPHAL from the district court for Sheridan county: 
WILLIAM H. WEsTover, JubGH. Affirmed. 


Albert W. Crites, for appellant. 


Andrew M. Morrissey and Allen @, Fisher, contra. 
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Ross, J. 


The subject of controversy is a tract of land in Sheri- 
dan county, described as the southeast quarter of section 
18, township 28 north, of range 46. This is a suit to 
quiet the title in plaintiff. The patentee is the grantor of 
both litigants. Plaintiff relies on a quitclaim deed exe- 
cuted May 26, 1904, for the expressed consideration of 
“one dollar and other valuables,” and recorded May 28, 
1904. Defendant’s claim rests on a warranty deed dated 
December 3, 1901, and recorded August 29, 1904, the 
purchase price being $100. The trial court found that 
plaintiff was not a bona fide purchaser and dismissed his 
petition. Plaintiff has appealed. 

Plaintiff relies on tle recording act, and argues that 
the finding against him is without justification in the 
proofs. The controlling question raised by the pleadings 
and presented by the appeal is: Did plaintiff, before pro- 
euring the quitclaim deed, have notice, actual or con- 
structive, of the rights of defendant under his prior, un- 
recorded, warranty deed, within the meaning of the fol- 
lowing provisions of statute: ‘All deeds, mortgages, and 
other instruments of writing which are required to be 
recorded, shall take effect and be in force from and after 
the time of delivering the same to the register of deeds 
for record, and not before, as to all creditors and subse- 
quent purchasers in good faith without notice; and all 
such deeds, mortgages, and other instruments shall be 
adjudged void as to all such creditors and subsequent 
purchasers without notice, whose deeds, mortgages, and 
other instruments, shall be first recorded; Provided, that 
such deeds, mortgages, or instruments shall be valid be- 
tween the parties.” Comp. St. 1908, ch. 78, sec. 16. 

The latest statement of the rules applicable to this in- 
quiry is as follows: ‘1. A purchaser of real estate from 
one who has already sold and conveyed the same to an- 
other, whose deed is not recorded, cannot hold the land as 
an innocent purchaser unless he was at the time of his 
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purchase without notice, actual or constructive, of the 
rights of the prior purchaser. 2. The burden of proof is 
upon the party who alleges that he purchased without 
notice.” Dundee Realty Co. v. Leavitt, ante, p. 711. 

Plaintiff assumed the burden of showing that he pur- 
chased the land in good faith, and on this issue testified 
to these facts, in substance: He had been acquainted 
with the land 12 years and knew its condition both before 
and after he bought it May 26, 1904. It was open range. 
Ten acres had been broken for timber culture, but had 
been allowed to go back to grass. This was the extent of 
the improvements and of the cultivation. He had no 
knowledge whatever of an outstanding deed in the hands 
of defendant, and had never been told by any one that 
defendant had such a deed. After his quitclaim deed had 
been recorded, he first learned of defendant’s warranty 
deed. He leased the land June 24, 1904, with the under- 
standing that the lessee would plow a fire-guard around 
it to pay the rent. Lessee was at the time using the land 
—rTunning cattle on it. Plaintiff afterward saw a fire- 
guard around the premises, but did not know it was the 
work of the lessee, 

Part of the testimony of defendant may be summarized 
thus: He bought the land from Luther M. Mulford, 
patentee, paying $100. After he heard of plaintiff’s quit- 
claim deed, he found upon investigation that his warranty 
deed had been recorded in Box Butte county instead of 
Sheridan county, the land being near the boundary line 
between the two. Before plaintiff procured his quitclaim 
deed, defendant plowed and afterward maintained a fire- 
- guard around the premises and also had a fence on the 
north line. Prior to 1904 he used the Jand for pasturage. 
He has used it for the same purpose ever since, and has 
also cut from it annually about 40 acres of grass. Plain- 
tiff’s lessee never plowed any fire-guard around the land, 
and never used it except with defendant’s consent. Plain- 
tiff visited defendant’s ranch in 1902. At that time de- 
fendant bought from plaintiff another quarter-section. 
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They then had a conversation about the land here in 
controversy, and in reference to what was said defendant 
was asked: “State whether or not you told him at that 
time that you had a deed from Mulford for the southeast 
quarter of 18.” To this he answered: “I don't know that 
I told him I had a deed for it. I told him we owned the 
southeast quarter and wanted to buy the suuthwest.” On 
cross-examination defendant repeatedly suid he told 
plaintiff he owned the land, but admitted he didn’t know 
whether he said he owned it or the company whom he 
represented. 

Plaintiff testified in rebuttal that he visited defendant’s 
ranch, that he had a conversation there, and that he sold 
him another quarter-section. He stated, however, that 
defendant did not tell him he had a deed to the Mulford 
lund, and that he did not show him such a deed. Plaintiff 
did not positively deny that defendant told him he owned 
the land. He was asked this question: “He stated that 
he told you that he owned this Mulford land at that time. 
Did he say anything of that kind to you on that occasion?” 
The answer was: “Not to my recollection.” 

It is argued by plaintiff that the proof of actual notice 
of the unrecorded deed was too vague, indefinite and 
shadowy to bind him. In this connection, testimony that 
defendant told plaintiff he owned the land is condemned 
as wholly insufficient, and the distinction between such a 
statement and actual notice of the unrecorded deed itself 
is emphasized. The sufficiency of notice depends upon 
the circumstances of each case. Where there is notice of 
a claim of absolute ownership, it is not always necessary 
that the documentary evidence thereof should be disclosed. 
Knowledge of rights existing under a warranty deed may 
be as effective for the purpose of actual notice as know!- 
edge of the instrument itself. Evidence sufficient to put 
a prudent person on inquiry is not limited by narrow or 
technical distinctions between knowledge of a deed und 
known rights existing thereunder. Such refinement is 
not essential to the enforcement of recording acts intended 
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to promote justice and prevent fraud, nor necessary to the 

«protection of bona fide purchasers. The holder of an un- 
recorded deed may resort to any competent evidence to 
show that a subsequent purchaser had notice of the 
former’s ownership. Wade in his text-book on the Law 
of Notice, after describing some of the sources to which 
a purchaser must look for knowledge, says: “Other cir- 
cumstances or information coming to the knowledge of 
the purchaser of an interest, right or claim adverse to 
that of his vendor are facts which put the purchaser upon 
inquiry. And a party who is thus put upon inquiry, and 
fails to prosecute such inquiry in a proper manner, will 
be conclusively presumed to have obtained all the informa- 
tion he might have acquired by diligence, and will be 
charged with absolute notice of any adverse interests such 
inquiry would have disclosed.” Wade, Law of Notice 
(2d ed.) sec. 65a. 

‘In commenting on the character of evidence required to 
give notice to a purchaser claiming rights superior to a 
former purchaser from a common vendor, the supreme 
court of the United States, in an opinion by Chief Justice 
Fuller, said: “Lord Hardwicke observed in Le Neve v. 
Le Neve, Amb. 4386; 3 Atk. 646; 1 Ves. Sr. 64: ‘That the 
taking of a legal estate, after notice of a prior right, 
makes a person a mala fide purchaser;’ and the notes to 
that case in 2 Leading Cases in Eq. 109, discuss at length 
the doctrine of knowledge, actual notice, express or im- 
plied, and constructive notice, with abundant citation of 
authority. The conclusion of the American editor is that 
actual notice embraces all degrees and grades of evidence, 
from the most direct and positive proof to the slightest 
circumstances from which a jury would be warranted in 
inferring notice, while constructive notice is a legal in- 
ference from established facts, and, like other legal pre- 
sumptions, does not admit of dispute.” Simmons Creek 
Coal Co. v. Doran, 142 U.S. 417, 438. 

In Olwer v. Sanborn, 60 Mich. 346, the report shows 
that plaintiff claimed to be a purchaser of lands without 
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notice of a prior, unrecorded deed in which Isaac L. Lyon 
was named as grantee. Jaines L. Sanborn had cut timber 
on the lands, and in testifying to a conversation with him 
plaintiff in that case said: “The conversation with Jiunes 
_L. Sunhorn was that he had cut some timber on these 
lands, and [ told him T had purchased the lands. He said 
he understood from Mr, Sinith that Mr. Lyon owned the 
lands. I told him that Mr. Lyon didn’t own the lands— 
there was nothing on the records.” The effect of this 
testimony was stated in the opinion as follows: “Here is 
a definite admission by plaintiff that he had received in- 
formation from one claiming under the owner of the un- 
recorded deed that Mr, Lyon owned the land, and surely 
was sufficent to put a prudent man upon inquiry as to the 
fact of such ownership by Lyon.” The sufficiency of such 
a statement to impart notice was taken for granted in 
Harper v. Runner, 85 Neb. 348. 

Under well-recognized rules, it was proper for the trial 
court in determining the issue of good faith to consider 
the proof of plaintiff’s having been told of defendant’s 
ownership. In reading the record, no convincing reason 
for disbelicving the statement of that fact has been sug- 
gested. Plaintiff argues, however, that it is not sufiicicnt, 
when considered alone, to show actual notice; that the 
land was open range; that the persun using it became his 
lessee, and that there was no distinct and unequivocal 
possession by defendant to put him on guard or to charge 
him with constructive notice. Plaintiff testified he was 
acquainted with the land when he negotiated for the 
patentee’s interest therein. The land was being used at 
the time for grazing purposes and for the hay it produced. 
For the protection of that use there was a fire-enard 
around the premises and a fence on the north line. Plain- 
tiff was told that defendant owned the land. Afterward 
he went personally to the patentee, who was not in pos- 
session, and for the consideration of “one dollar and other 
valuables” procured a quitclaiin deed. Though the burden 
was on him to show his good faith in the transaction, and 
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though he testified in his own behalf, there is no proof 
that he made any of the following inquiries of his grantor: 
Whose fence was on the north line? Who plowed the fire- 
guard? Who pastured the land? Who cut the hay? Why 
does Peters claim to be the owner? The proofs on behalf 
of defendant are sufficient to show that plaintiff had been 
fairly put upon inquiry. Having shut his eyes to ready 
sources of information, he is in no position to demand 
protection ag an innocent purchaser. When all the cir- 
cumstances are considered, the trial court was justified in 
finding the issue in favor of defendant, and the conclusion 
here is the same. 
: AFFIRMED. 


CAMPBELL BOTHELL, APPELLANT, V. J. L. MILLER, 
APPELLEE. ; 


Furrep Novemper 16, 1910. No. 16,181. 


1, Appeal. “Parties will as a rule be restricted in this court to the 
theory upon which the cause was prosecuted or defended in the 
court of original jurisdiction.” Smith v. Spaulding, 40 Neb. 339. 


2. Bills and Notes: AcTION: BURDEN oF Proor. In an action upon a 
written acceptance or bill of exchange a general denial puts in 
issue every material averment of the petition, and the affirma- 
tive is upon the plaintiff to prove the making and delivery of 
the identical instrument mentioned in the petition, and so con- 
tinues to the close of the case. 


8. The findings of the district court examined and set out in the 
opinion held sufficient to sustain the judgment. 


4. Evidence examined and set out in the opinion held sufficient to 
sustain the findings of the district court. ; 


ApppHaAL from the district court for Cheyenne county: 
Hanson M. GRIMES, JUDGE. Affirmed. 


Wright, Duffie & Wright, for appellant. 


Williams & Williams and G. J. Hunt, contra. 
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Fawcett, J. 


From a judgment in favor of defendant in the district 
court for Cheyenne county, plaintiff appeals. 

Plaintiff’s action is based upon the following draft: 
“Four months after date, pay to the order of J. M. Con- 
verse the sum of ninety six and 75-100 dollars $96.75, at 
131-133 Wabash Ave. Chicago, Ill. Value received, 
charge to account of J. M. Converse. To J. L. Miller, 
Bridgeport, Neb. (Stamped) Bridgeport Bank, Col. 3050. 
Bridgeport, Neb.” (Indorsed across the left hand end:) 
“Accepted. J. L. Miller. (customer sign here.)” On the 
same day the draft is alleged to have been accepted, Con- 
verse indorsed it and sent it to his employer, the Rhode 
Island Manufacturing Company. The company subse 
quently indorsed and delivered it to plaintiff. The peti- 
tion is in the ordinary form. The answer contains four 
paragraphs, the fourth of which was stricken upon plain- 
tiff's motion. The three paragraphs remaining we will 
construe, as we think the parties upon the trial construed 
them, viz., aS constituting a general denial and nothing 
more. A jury was waived and trial had to the court. 

In their brief, counsel for plaintiff say: “The main 
question in this appeal is whether the court had as a 
matter of law any right to admit or consider and base his 
judgment upon evidence tending to show fraud in the 
execution and delivery of the bill of exchange or draft for 
the collection of which this action was brought.” An ex- 
amination of the bill of exceptions shows that plaintiff 
did not, at any time during the trial, object to any of the 
testimony offered upon the ground that it was not within 
the issues. On the contrary, the record shows that both 
sides went into the transaction had between Converse and 
the defendant at the time the alleged draft was accepted 
by the latter. Plaintiff took the deposition of Converse, 
in which he detailed all the particulars of the sale by him 
to defendant of a bill of jewelry and seven watches; the 
manner in which the draft was drawn; defendant’s objec- 
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tion to signing it as first drawn; his explanation to de- 
fendant of the character of the paper, etc. Then, without 
any objection that the testimony offered was not within 
the issues, defendant testified in full as to the transac- 
tions in relation to the signing of a paper which defend- 
ant claims was simply an order, but which Converse testi- 
fied was the draft in controversy. The parties, having 
tried their case upon this theory, cannot be permitted to 
change it now. In Smith »v. Phelan, 40 Neb. 765, we 
said: “It is an established rule of this court that parties 
will be restricted to the theory upon which cases are 
prosecuted and defended in the trial court. Smith v. 
Spaulding, 40 Neb. 339.” See, also, code, sec. 188. But, 
even if plaintiff had interposed the objection that, the tes- 
timony offered was not within the issues, the objection 
would not have been good, as this court is committed to 
the doctrine that in a suit of this character a general de- 
nial puts in issue every material averment of the petition, 
and the affirmative is upon the plaintiff to prove the mak- 
ing and delivery of the identical instrument mentioned in 
the petition, and so continues to the close of the case. 
Walton Plow Co. v. Campbell, 35 Neb. 1738; Gandy v. 
Estate of Bissell, 72 Neb. 356; Ohio Nat. Bank v. Gill 
Bros., 85 Neb. 718. 

The only points remaining are: Are the findings of the 
court sufficient to sustain the judgment? and ig the evi- 
dence sufficient to sustain the findings of the court? In 
its findings the court, among other things, found: “The 
defendant took seven watches at the agreed prices of 
$96.75, to be paid in four months and upon the written 
provision or condition following: ‘Provided purchaser 
does not sell enough of these watches to pay the entire 
bill by January 1, 1907, he may return all unsold that 
time in good order f. o. b. Chicago office’ * * * If the 
defendant signed the bill of acceptance sued upon, it was 
because of some trick or deception on the part of the 
drawer, J. M. Converse. The defendant did not intend 
to sign such bill and did not know that he had signed any 
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such bill until its presentment by the Bridgeport Bank 
for payment. * * * The court does not believe that the 
bill sued upon was ever knowingly or intentionally de- 
livered by the defendant; that the evidence fails to show 
the intention on defendant’s part necessary to constitute 
a complete delivery of the bill sued upon.” . 

“Tt is therefore adjudged that plaintiff has failed to 
sustain his cause of action and this action is therefore 
dismissed at plaintiff's costs.” We think the findings of 
the court are sufficient to sustain the judgment. 

After detailing the conversation with Converse which 
led up to the signing of the alleged draft, defendant testi- 
fied: “He says, ‘We will just itemize them here upon the 
bill and put in the agreement and I will send it in.’ After 
that was all over, he says, ‘I have to straighten myself 
with the house if I leave these watches here because those. 
are my samples, and I would not leave them, only, I am 
going to make a run into the house, and I will leave them 
and report this bill with them.’ He says, ‘I will have to 
have some signature to this to show that I have left them 
in your possession,’ so he drew out of a pocket apparently 
a letter order book, and he started to write down the 
agreement between me and this house, stating that he 
had left such a number of watches with me, and that I 
was to sell each watch at such and such a price, und so on 
down the list, no more than an agreement between me 
and the house, then he asked me to sign it, and that is the 
extent of the signature here upon the acceptance. (). 
Look at that instrument (indicating). A. That was not 
in that state at all. If the judge will look at this piece of 
paper he will see where it was pasted on. I do not deny 
that is my signature, I do not deny that part of it, but I 
do deny that I put it to any acceptance or note or any- 
thing of the kind. There was nothing said about a note, 
not a word. * * * Q, State to the court, what kind of 
an instrument, if any, was in front of you; what was the 
character of it, that you signed, or that you saw when 
your signature was written, or attached to this exhibit 
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‘RB’ A. It was no more than an agreement between me 
aud the house that he had Jeft these watches. (Objected 
to and sustained.) Q. Describe the instrument. De- 
scribe the paper. A. I cannot describe it definitely be- 
wiuise it has been more than two years ago, but there was 
nothing more than an agreement. (. State whether or 
not the contract you speak of, or meniorandum, -was in 
that form. A. No, sir. Q. Was that the form of it? A. 
No, sir. (By the court.) You may describe in what form 
it was. Describe it. A. He wrote it with a pencil, just 
the same as he did this other sheet he left with me. He 
had no pen at that time. It was no more than a book like 
that, an ordinary order book. I did not pay any atten- 
tion to it. I know it was not a bill of exchange, or any- 
thing that looked like that one, but he wrote it there on 
the counter, it was a blank sheet when he started to write 
on it, with the exception of a little heading probably. Q. 
Look at exhibit ‘B’ and state whether or not the piece of 
paper you are describing, you found the word there J. M. 
Converse, as a witness on that piece of paper. A. No, sir; 
it was not there. Q. Did you see it at the time you wrote 
your signature here on the piece of paper you are telling 
about, did you see those figures there like that—$96.75? 
A. No, sir; it was not there. Nothing written on that 
sheet was crossways, but it was up and down to where I 
signed my signature at the bottom of it. Q. Then you 
never signed this bill of exchange or promissory note? 
A. No, sir. * * * Q. The statement was made by Mr. 
Converse, in his deposition, that he explained to you that 
he could not leave the watches with you without either 
having the cash less the discount or the paper; that he 
could use this paper in the place of it, and that he must 
have this as lis capital was limited; that lie only had a 
small amount of capital, and was carrying this business 
along as a side line, and must have either the cash or the 
cominercial paper for these watches. State whether or 
not there was any such conversation as that. A. No, sir; 
illere was no such conversation had. Q. Was there any 
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contract I made.” 

Clyde Spanogle, a banker at Minatare, Nebraska, testi- 
fied that in 1906 he was in the Bridgeport Bank as assist- 
ant cashier; that in January or February, 1906, the draft 
in controversy was sent to his bank for collection, and 
that le handled the item at that time. He testified as 
follows: “Q. State whether or not the purported ac- 
ceptance there on that bill is made in the usual form of 
acceptances on bills, on bills of exchange or promissory 
notes or commercial paper. A. No; it does not seem 
regular. Q. State to the court in what way it differs 
from the usual commercial way of acceptances, and in- 
dorsements. A. In nearly all accepted sight drafts that 
I have handled, the acceptance is usually across the face 
of the draft somewhere near the center; it usually runs 
diagonally; that seems to be the customary form. * * * 
Q. When you received that bill and examined it, was 
there anything about it to attract your attention—any- 
thing out of the ordinary bill of exchange or acceptance 
or promissory note? A. Yes, sir. Q. What was it? A. 
Right across the end above where accepted, it seems to 
have been attached or pasted to this original item—a 
piece of paper has been attached there, which attracted 
my attention to it at the time to us for collection. I 
called Mr. Miller’s attention to that. It looked rather 
peculiar at the time I presented it to him for payment.” 
On cross-examination he was asked: “You speak of a 
piece of paper being pasted on the top; where is that? 
A. Right there (indicating); that is the way it appears 
to me. Q. It was not pasted upon there at the time you 
received it? A. No.” 

In the face of the foregoing testimony it would have 
been a travesty upon justice to have permitted plaintiff 
to recover in this action. Bothell v. Schweitzer, 84 Neb. 
271, was a case by this same plaintiff to recover upon an 
accepted bill of exchange drawn by this same man, Con- 
verse, in a transaction similar to the one under considera- 
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tion here; and, taking the two cases together, we are in- 
clined to think that the method pursued by Converse in 
these cases is, if not his common, at least his too frequent 
method of doing business. We are strongly impressed 
with the belief that defendant attached his name to what 
he was led by Converse to believe was simply a memo- 
randum of their agreeinent which he, Converse, desired to 
send to his house to show what he had done with the 
watches; and that defendant never knowingly signed the 
draft in the form in which it now appears. 
The judgment of the district court is right, and is 


AFFIRMED. 


NATIONAL BANK OF COMMERCE, APPELLER, V. Farmers & 
Mercouants BANK, APPELLANT. 


Finep Novemser 16, 1910. No. 16,186. 


Banks and Banking: Forcrp Drarr: PayMENT: Recovery. State 
Bank v. First Nat. Bank, ante, p. 351, reexamined, reaffirmed, 
and held decisive of this case. 


ApprsaL from the district court for Lancaster county: 
LINCOLN Frost, Jupen. Reversed. 


Tibbets & Anderson and F. B. Baylor, for appellant. 
Hainer & Smith, contra. 


Fawcert, J. 


Appeal from the district court for Lancaster county. © 

Plaintiff’s petition is as follows: ‘The plaintiff, a cor- 
poration duly and legally organized and existing under 
and by virtue of the banking laws of the United States, 
complains of the defendant, a corporation duly and 
legally organized and existing under and by virtue of the 
banking laws of the state of Nebraska, and for cause of 
action alleges that on July 7, 1908, said defendant, by 
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and through the clearing house of Lincoln, Nebraska, 
presented to the plaintiff and demanded payment of a 
certain instrument in words and figures following, to wit: 

“No, 2738. Nebraska Printing Company 348-322 Sonth 
12th street, Lincoln, Neb. July 38d, 1908. Pay to the 
order of P. Wall $24.46, twenty-four 46-100 dollars. Ne- 
braska Printing Company, R. BE. Wright. To National 
Bank of Commerce, Lincoln, Neb. United States De- 
pository.’ , 

“That on the back thereof appear the signatures of P. 
Wall and O. H. Hereford. That the said Nebraska Print- 
ing Company had an account with the plaintiff and funds 
upon which checks might properly be drawn. That R. E. 
Wright, a member and officer of said company, had full 
power and authority to draw on said funds by check by 
signing said name of ‘Nebraska Printing Company—R. 
E. Wright.’ That said instrument, purporting on its face 
to be a check issued by the Nebraska Printing Company 
by R. E. Wright, and drawn on the National Bank of 
Commerce, plaintiff herein, was and ig in fact and in 
truth a false, forged and counterfeit check, and was not 
issued by or under the direction or authority or with the 
knowledge or consent of said Nebraska Printing Company 
or any of its officers. That plaintiff did not detect that 
the alleged signature of said R. E. Wright, which closely 
resembles the genuine signature of said R. if. Wright, was 
false, counterfeit and a forgery until after payment of 
the amount called for by said check, to wit, $24.16, to said 
defendant. That said defendant presented said check for 
payment, and the plaintiff, believing said false, forged 
and counterfeit signature appended thereto to be the 
genuine signature of said ‘Nebraska Printing Company— 
R. E. Wright,’ and having no knowledge or information 
to the contrary, did upon such request, made by defendant 
as aforesaid, duly pay to said defendant on said false 
forged and counterfeit check said amount, to wit, $21.46. 
That promptly upon the discovery of the forgery and that 


oy 


said check was false and a counterfeit, the plaintiff duly 
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demanded of said defendant that it repay to said plaintiff 
the amount so obtained on said false, fraudulent and 
counterfeit check, to wit, $24.46, but that said bank 
wholly failed, neglected and refused so to do, though often 
requested. 

“Wherefore plaintiff asks judgment against said bank 
for the sum of $24.46 paid as aforesaid, together with in- 
terest thereon at 7 per cent. per annum from said 7th day 
of July, 1908, and for the costs of this action.” 

To this petition defendant interposed a general de 
murrer. The demurrer was overruled, and, defendant 
electing to stand thereon, judgment was entered for plain- 
tiff for the amount of its claim. Defendant appeals, 

This case is ruled by State Bank v. First Nat. Bank, 
ante, p. 8351. The cases are exactly alike on every essen- 
tial point. In that case counsel for the parties conceded 
that the negotiable instruments statute did not control, 
while here it is contended by counsel for plaintiff that 
the statute does control. We are all agreed that counsel 
is in error in this contention. The provisions of the 
negotiable instruments law which counsel claim apply 
are: “Every person negotiating an instrument by de- 
livery or by qualified indorsement warrants: (1) That 
the instrument is genuine in all respects what is (it) 
purports to be. (2) That he has good title to it.” Comp. 
St. 1909, ch. 41, see. 65. 

What is meant by “negotiating” an instrument within 
the meaning of the statute? Counsel answer that ques- 
tion by quoting section 30 of the negotiable instruments 
law (Comp. St., ch. 41) as follows: “An instrument is 
negotiated when it is transferred from one person to an- 
other in such manner as to constitute the transferee the 
holder thereof.” To “negotiate” is defined in the Century 
Dictionary: “To treat with another or others; * * * 
to arrange for or procure by negotiation; bring about by 
mutual arrangement, discussion, or bargaining; * * * 
to put into circulation by transference and assignment of 
claim by indorsement: as, to negotiate a bill of exchange ; 
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* #* * to dispose of by sale or transfer: as, to negotiate 
securities.” In 5 Words and Phrases, 4771, it is said: 
“To ‘negotiate’ means to conclude by bargain, treaty, or 
agreement; * * * to transfer, to sell, to pass, to procure 
by mutual intercourse and agreement with another, to 
arrange for, to settle by dealing and management. * * * 
The power to ‘negotiate’ a bill or note is the power to 
indorse and deliver it to another, so that the right of 
action thereon shall pass to the indorsee or holder. * * * 
‘Negotiation’ means the act by which a bill of exchange 
or promissory note is put into circulation by being passed 
by one of the original parties to another person.” If A 
gives B a check on C bank, and B presents the check at 
the counter of C, no negotiation is necessary or had; he 
simply demands and receives payment; but, if B goes to 
D store and buys a bill of goods and tenders the indorsed 
check in payment, he negotiates the check. The difference 
is clear and well defined. The presentation by defendant 
of the check in controversy, for payment, was not a “ne- 
gotiation” of the check within the meaning of the statute 
quoted. 

Nor do we think that the payment by a bank of a check 
drawn upon it constitutes such bank a “holder” within 
the meaning of the statute. Counsel cite 4 Words and 
Phrases, 3319, and Bowling v. Harrison, 47 U. S. 248, 12 
L. ed. 425, in support of their contention that “holder” 
within the meaning of section 30, ch. 41, supra, includes 
the payee of a check. The paragraph from Words and 
Phrases reads as follows: “The holder of commercial pa- 
per is a person having possession of the paper and making 
demand, whether in his own right or as agent for another, 
and includes a notary or a bank holding the same for col- 
lection.” Bowling v. Harrison was not an action upon a 
check, but was an action by the indorsee of a promissory 
note against the indorser. The note by its terms was made 
payable at a particular bank. The second paragraph of the 
syllabus states: “The term ‘holder’ includes the bank at 
which the note is payable, and the notary who may hold 
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the note as the agent of the owner for the purpose of mak- 
ing demand and protest.” In this we concur. But the dif- 
ference between that case and this is marked. In that case 
the fact that the note had been placed by the indorsee in 
the hands of the bank, where by its terms it was payable, 
did not constitute a discharge of the note; but it is a very 
different matter when a check is presented to the bank 
upon which it is drawn, and is paid by such bank. Such 
payment discharges the instrument (Comp. St. 1909, ch. 
41, sec. 118) and the bank is not thereafter, within the 
meaning of the statute, a “holder” of such check, 

No question of bad faith on the part of defendant bank 
arises in this case. It obtained the check from a well- 
known,- reputable citizen of Lincoln in the regular course 
of business, and therefore is not within the exception in 
First Nat. Bank of Orleans v. State Bank of Alma, 22 
Neb. 769. As stated in State Bank v. First Nat. Bank, 
supra: “We do not feel justified in expanding the rule 
announced in the Orleans case.” We are entirely satisfied 
with our holding in State Bank v. First Nat. Bank, supra, 
and, upon the authority of that case, the judgment in this 
case ig reversed and the cause remanded for further pro- 
ceedings. 

REVERSED. 

SEpGWICK, J., concurs in conclusion, 


ALIceE HANIKA ET AL, V. STATE OF NEBRASKA. 
Fmep November 16, 1910. No. 16,787. 


1. “The right of appeal did not exist at common law. This right is 
purely a statutory one, and unless expressly conferred does not 
exist.” State v. Bethea, 43 Neb. 451. 


2. Appeal and Error: Contempr: Mops or Review. There being no 
provision in our statute for an appeal in a contempt proceeding, 
a conviction under such a proceeding can only be reviewed in the 
district court by the filing in said court of a petition in error ag 
provided in chapter 1, title XVI, civil code. 
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Error to the district court for Thurston county: Guy 
T. GRAVES, JupGn. Affirmed, 


Thomas L, Sloan and Curtis L. Day, for plaintiffs in 
error. 


Willian T. Thompson, Attorney General and George 
W. Ayres, contra. 


FAWCETT, J. 


Plaintiffs in error were found guilty of a contempt of 
court in a trial before a justice of the peace in Thurston 
county, and were each sentenced to pay a fine of $5, and 
one-half the costs of prosecution. They then attempted 
to have the case reviewed in the district court upon ap- 
peal. In the district court they separately demurred to 
what they termed the complaint, and also filed motions 
to quash the same. Without ruling upon cither the de 
murrergs or motions, tle district court dismissed their 
attempted appeal upon the ground that “the court did 
not have jurisdiction to hear siid case upon appeal.” The 
case is here for review. The only assignment of error 
whieh we deem it necessary to consider is that the district 
court erred in disinissing the appeal. 

Counsel for plaintiffs in error base their right to appeal 
from the judgment of the justice upon section 324 of the 
eriminal eode, which provides: “The defendant shall 
have the right of appeal from any judgment of a magis- 
trate imposing fine or imprisonment, or both, under this 
chapter, to the district court of the county.” They con- 
tend that a contempt proceeding before a justice of the 
peace is a misdemeanor and punishable as such, and that 
therefore section 324 of the criminal code applies. In this 
we think counsel are in error. Plaintiffs in error were 
not proceeded against before the justice under section 324 
or any other section of the criminal code. The proceed- 
ing against them was, clearly, under section 357 of the 
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civil code. The practice under these two sections is es- 
sentially different. Section 315 of the criminal code pro- 
vides: “In all cases where the magistrate shall have 
jurisdiction to try and sentence or finally discharge, as 
described in the preceding section, the charge made 
against the defendant shall be distinctly read to him, and 
he shall be required to plead thereto, which plea the 
magistrate shall enter upon his docket. If the defendant 
refuse to plead, the magistrate shall enter the fact, with 
a plea of ‘not guilty’ in his behalf.” Under the criminal 
code parties are arrested under a warrant issued upon a 
written complaint. In a contempt proceeding, such as 
the one under consideration, no written complaint is 
necessary. The court upon its own motion, or upon oral 
request of the prosecutor, when it is shown that a witness 
has been subpa‘naed and has not appeared, may issue an 
attachment, commanding the sheriff, coroner or constable 
of the county to arrest and bring the person named therein 
before the court at a time and place to be fixed in the 
attachment, “to give his testimony, and answer for the 
contempt.” Code, sec. 357. Under the criminal code the 
defendant must be arraigned and be-required to plead, 
and if he stand mute the court is required to enter a plea 
of not guilty in his behalf. Such is not the rule in a con- 
tempt proceeding. In such cases we have held that defend- 
ant in contempt, who refuses to plead, may be treated by 
the court as admitting the charges contained in the infor- 
mation. Toozer v. State, 5 Neb. (Unof.) 182. “It is not 
necessary in a contempt proceeding that the defendant be 
formally arraigned.” Nebraska Children’s Home Society 
v, State, 57 Neb. 765. “As the proceeding is solely to pro- 
tect public justice from obstruction the accused is not en- 
titled to trial by jury.” Gundy v. State, 13 Neb. 445. We 
have also held: “An appeal, in the technical sense of the 
term, isa remedy which exists only by force of statute and 
within the limits defined by statute.” Pollock v. School 
District, 54 Neb. 171. “The right of appeal did not exist 
at common law. This right is purely a statutory one, and 
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unless expressly conferred does not exist.” State v. 
Bethea, 43 Neb. 451. We find no provision in aur statute 
for an appeal in a contempt proceeding. Plaintiffs in 
error should have proceeded under chapter 1, title XVI 
of the civil code, by filing a petition in error in the dis- 
trict court. 

The judgment of the district court is right and is 


AFFIRMED. 


FRED CHRISTENSEN, APPELLER, V. RoperT J. TATH, 
APPELLANT. 


Firep Noyexber 16, 1910. No. 16,178. 


1. Evidence: Apmissrmrniry: Crry Orprnances. City ordinances pub- 
lished in book form are not competent in evidence unless “pur- 
porting to be published by authority of the city.” If the evi- 
dence shows that it is the revised ordinances of the city, and 
the book when offered is stated by counsel to show that it was 
published by the city council, and this statement is not chal- 
lenged, the general objection that it is “incompetent, irrelevant, 
immaterial, and no foundation laid, and not in issue” will not 
be held sufficient to call the attention of the court to the question 
whether it purports to be published by authority. 


2. Municipal Corporations: Ust or Srremrs: AUTOMOBILES: REGULA- 
TION BY ORDINANCE. The law gives cities of the second class 
control of their streets, and an ordinance regulating the speed 
of motor vehicles in the streets will not be held void as in con- 
flict with the statute on that subject, unless it appears that the 
limitation of speed.is such as to prohibit the free use of the 
streets by such vehicles. 


3. Instructions must be considered and construed together. If they 
are not sufficiently specific in some respects, it is the duty of 
counsel to offer requests for instructions that will supply the 
omission. And, unless this is done, the judgment will not ordi- 
narily be reversed for such defects. 


4. Trial: NEGLIGENCE: INsTRUCTIONS. When the jury in one instruc- 
tion is told that, in order to find for the plaintiff, they must 
first find that the damages complained of were caused by defend- 
ant’s negligence, a subsequent instruction that, if they find for 
the plaintiff, the plaintiff would be entitled to recover the dam- 
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age he has sustained by reason of the negligence of defendant, 
is not erroneous as assuming that the defendant was negligent. 


6. New Trial: Newiy Discoverep Evmence: Dimicence. A motion 
for a new trial on the ground of newly discovered evidence is 
properly overruled when the evidence submitted on the motion 
fails to show due diligence in endeavoring to produce such evi- 
dence upon the trial. 


6. Appeal: Review. It is found upon examination of the record that 
the evidence is sufficient to support the verdict and judgment. 


ApprAL from the district court for Dodge county: 
CONRAD HOLLENBECK, JUDGE. Affirmed. 


E. C. Strode, D. C. Burnett, Maxwell V. Bechtol and 
Courtright & Sidner, for appellant. 


F. W. Button, contra, 


SEDGWICK, J. 


Defendant was driving his automobile along one of the 
streets of Fremont, leading from the city at a point where 
the road turns at a right angle, and within the limits of 
the city he met the plaintiff, who was driving a horse with 
a single buggy. Plaintiff's horse became frightened and 
ran for some distance, overturning the buggy and throw- 
ing the plaintiff to the ground. The plaintiff suffered 
personal injuries and the horse and buggy were both 
damaged. Plaintiff recovered a judgment for his dam- 
ages in the district court for Dodge county, and the de- 
fendant has appealed. 

1. It is contended that the court erred in admitting in 
evidence the ordinance of the city of Fremont regulating 
the speed of automobiles upon the streets of the city. The 
objection to these ordinances as evidence is twofold. It 
is contended that no sufficient foundation was laid for 
their admission. The clerk of the city testified that the 
ordinances were published in book form, and that the 
book shown him was “the last revised ordinances of the 
city of Fremont”; that the ordinance appearing in that 

57 
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publication in regard to the speed of automobiles had not 
been subsequently repealed or modified in any way. The 
plaintiff then offered in evidence two sections from the 
book in question, relating to the speed of automobiles, and 
stated in the offer that the same was published in book 
form by order of the city council and “published by au- 
thority of the city of Fremont, Nelraska.” The offer was 
objected to “for the reason that it was Incompetent, ir- 
relevant, iminiterial, and no foundation laid, and not in 
issue.” The objection now is that there was no founda- 
tion laid for the introduction of these sections in evidence 
because it dees not appear from this record that the book 
purported to be published by the authority of the city. 
The statute provides that the ordinances, “when printed 
or published in book or pamphlet form and purporting to 
be published by authority of the city, shall be read and 
received in evidence in all courts and places without fur- 
ther proof.” Comp. St. 1909, ch. 18, art. IIT, see. 46. In 
Union P. R. Co. &. Ruzicka, 65 Neb, 621, the specific oljec- 
tion was made that “there is no proof as to the validity or 
authority of the pretended ordinance.” This circumstance 
is particularly mentioned in the opinion, and the con- 
clusion that the admission of the ordinance in evidence re- 
quired a reversal is expressly put upon that ground. 
There was no testimony in that case that the book offered 
was “the last revised ordinances of the city.” If this book 
did not purport to be published by authority of the city 
it would of course not be competent as proof of the ordi- 
nances that it contained, but we think that under the cir- 
cumstances of this case and the condition of the record, 
as above recited, the objection, “no foundation laid,” 
should have been made more specific. It had heen twice 
stated in open court that these ordinances were published 
by the city council, aud that statement should have heen 
directly challenged in order to avail the defendant of this 
objection. 

It is also contended that these sections of the ordinance 
were void because in conflict with the statute. In 1905 
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the legislature enacted a law “requiring registration of 
motor vehicles and regulating their use or operation upon 
the highways or streets.” Laws 1905, ch. 129. This law 
required owners of motor vehicles to obtain licenses from 
the secretary of state and made general provision in re- 
vard thereto. By section 8 of the act a speed limit was 
provided. The section contained the general provision 
that, “no person shall operate a motor vehicle on a public 
highway at a rate of speed greater than is reasonable and 
proper, having regard to the traffic and use of the high- 
way, or so as to endanger the life or limb of any person.” 
It then provided specifically that “in the closer built-up 
portion of a city, town or village” such vehicle should not 
be operated at a greater rate of speed than one mile in 6 
minutes, and in other portions of a city, town or village 
the speed should not be greater than one mile in 4 min- 
utes, and outside of a city, town or village the speed should 
not be “at a greater average rate than twenty (20) miles 
per hour,” and by section 11 of the act it was provided 
that “cities and towns shall have no power to pass, en- 
force or maintain any ordinance, rule or regulation * * * 
or exclude or prohibit any motor vehicle whose owner has 
complied with section two'(2) or section four (4) of this 
act from the free use of such highways, and all such ordi- 
nances, rules or regulations now in force, are hereby de- 
clared to be of no validity or effect.” Laws 1905, ch. 129. 
This chapter was substantially re-enacted in 1907, making 
some verbal changes in various sections, but not in mat- 
ters above referred to, except that the word “average” 
was omitted from the limitation of speed outside of cities, 
towns and villages. Laws 1907, ch. 115. The ordinance 
in question was enacted in January, 1907, and provided 
that no automobile should be driven in the streets of Fre- 
mont at a greater rate of speed than 8 miles an hour, and 
that in turning a corner of any street or avenue, or cross- 
ing the intersection of any street or avenue, or in any 
alley of the city, the speed should not be greater than 4 
miles an hour. It is insisted that the provision of the 
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statute that cities and towns shall not prohibit motor 
vehicles whose owner has complied with the statute from 
the free use of the streets is violated by this ordinance; 
that “when automobiles first came into use the prejudice 
and fear was greater than it is now, because of lack of 
knowledge on the subject. The people did not then know, 
as they do now, that an auto traveling at the same speed 
as a team and buggy can be stopped in one-fourth to one- 
tenth of the distance that a team can. Hence a great fear 
went up, and ordinances were passed in many towns and 
cities limiting the rate of speed to a pace so slow as to be 
ridiculous to one understanding the situation. * * *; 
that there are not over a half dozen cars in Fremont, and 
these of the newest model, which can run as slow as four 
miles an hour without use of the slow-speed mechanism 
of the car. The large majority, and all ordinary cars 
here, cannot go below six or eight miles an hour without 
the use of the slow-speed machinery. When this ma- 
chinery is in use, the wheels go slow, but the machinery 
goes very fast. * * * In many cars, in this condition, 
while the car is moving very slow, the revolutions to some 
of the mechanism is between 2,000 and 3,000 a minute, 
or several times as fast as when the high speed gearing 
ig in use, and the car traveling much faster. The effect 
of the use of the slow-speed gearing is not only to wear 
out and shake to pieces, but it does also what the auto 
people call ‘burn up” * * * Our blocks are 280 fect. 
and most of them have 16-foot alleys. Just imagine run- 
ning 132 feet high gear, 16 feet low gear, 132 feet high 
gear, 80 feet low gear, and so on. With the number of 
autos we have now, the low-gear rattle-bang would drive 
people crazy, and we would find our city fathers passing 
an ordinance to abate the noise nuisance.” 

There is, however, no evidence in the record to which 
these suggestions are applicable. It is not shown that 
such regulations in effect prohibit the free use by such 
conveyances of the streets of the city. The city is by 
statute given general coutrol of its streets. Of course, 
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this control of the streets is subject to the general laws 
of the state, and must not be so exercised as to violate 
those laws. The fact that the legislature has provided 
limitations upon the speed of such vehicles will not pre- 
vent further restriction by the city if the same are reason- 
able and are made necessary by special conditions and . 
circumstances that were plainly not considered by the | 
legislature, and do not prohibit or restrict the free use of 
the streets. 

We cannot say that the court erred in admitting these 
ordinances in evidence, 

2. Instruction No. 6, given by the court, is complained 
of. It is as follows: “If the jury believe from the evi- 
dence that the defendant met the plaintiff, as alleged in 
his petition, and defendant was at said time operating his 
automobile, and plaintiff at said time was exercising due 
care, and that by reason of the negligence of the defend- 
ant at the time in operating and running said automobile 
the plaintiff suffered injuries to himself, his buggy and 
his horse, then the defendant in this case would be liable 
for such damages as you may believe from the evidence 
plaintiff has sustained. If, on the other hand, the jury 
do not believe from the evidence that said injuries suf- 
fered by plaintiff, if any, to himself, his buggy, and his 
horse were caused by the negligence of the defendant, then 
in that case the plaintiff cannot recover, and your ver- 
dict should be for the defendant.” The objection urged 
against this instruction is that it does not set out “the 
circumstances from which negligence may or may not be 
imputed,” nor furnish any guide “by which the jury may 
know what is and what is not negligence.” The instruc- 
tion, if given alone, would no doubt be subject to criti- 
cism. At the defendant’s request the jury were told that 
the plaintiff could not recover if “the defendant had his 
automobile under reasonable control and was running it 
at a reasonable rate of speed and in a reasonable manner, 
and * * * used ordinary care to prevent injury,” and no 
doubt, if the defendant had requested it, the court would 
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have given an instruction defining affirmatively what con- 
stitutes negligence as well as the instruction stating nega- 
tively what is not negligence. 

3. In the seventh instruction the court told the jury: 
“If you find for the plaintiff in this action, the plaintiff 
would be entitled to recover the damage he has sustained 
by reason of the negligence of the defendant;” then follows 
a statement of the elements of damage, and it is com- 
plained that in this language the court assumed that the 
defendant was guilty of negligence and that this was preju- 
dicial. It is argued that “the manner in which the in- 
struction was worded implies that the only question in 
the case is whether or not the plaintiff is to have dam- 
ages,” and assumes the real question as to whether the 
defendant was negligent. The jury had already been told 
that one of the material matters which they were to con- 
sider was whether the alleged injuries and damage of the 
plaintiff were caused by the negligence of the defendant, 
and that the plaintiff must prove that they were so caused 
or he could not recover, and so the jury could not find for 
the plaintiff without finding that the defendant was neg- 
ligent, as alleged. It was therefore not prejudicial to in- 
struct them that if they found for the plaintiff they should 
inquire what damage was caused by the defendant’s 
negligence. Unless they first found that the defendant’s 
negligence was the cause of the accident, they could not 
find for the plaintiff. While the instruction is not as com- 
prehensive and definite as might be wished, we think that, 
in the absence of any proper request by the defendant for 
further instruction, the giving of this instruction was 
not erroneous. 

4. A supplemental motion for new trial was filed on 
the ground of newly discovered evidence. Those parts of 
this proposed evidence that would seem to be of sufficient 
importance to be considered in this cunnection are such 
ag would ordinarily be discovered and used upon the trial. 
The showing of diligence in this regard is not sufficient 
to justify the court in granting another trial, 
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5. It is also contended that the evidence is not suffl- 
cient to sustain the verdict and judgment. The evidence 
as to negligence on the part of defendant is not very satis- 
factory. The plaintiff testified that the defendant was 
driving his machine at about 18 or 20 miles an hour. He 
called three witnesses who saw the accident, and asked 
one of them: “What rate of speed would you say Mr. 
Tate was going?” And he answered: “I don’t know 
what rate he was going, but he was going there and the 
accident happened.” Another of these witnesses who saw 
the accident was asked: “How was the automobile run- 
ning?” And he answered: “It was going along at a 
pretty good rate of speed. I don’t know how fast, as I 
am no judge of speed. * * * I would not say it was go- 
ing fast or slow.” The third apparently disinterested 
witness was not asked as to the speed of the machine. 
The defendant testified that he first saw the plaintiff just 
as he, the plaintitf, turned the corner west onto Wash- 
ington avenue, and that he, the defendant, was just turn- 
ing the corner on the west side and just coming around a 
billboard that stood there. He then noticed that the 
horse “looked up as though he was going to be frightened,” 
and he turned out into the ditch and gave the plaintiff the 
full road and stopped his machine; that he went clear 
down off from the grade to give the plaintiff the full road. 
The plaintiff positively denies that the defendant stopped 
his car at all. It was fully shown by many witnesses that 
at the place of the meeting in question 10 or 12 miles an 
hour would be a highly dangerous rate of speed. In view 
of the fact that the defendant was a witness in his own 
behalf and did not testify as to the rate of speed he was 
driving when he met the plaintiff, we cannot say that the 
finding of the jury is unsupported by the evidence. 

The judgment of the district court ig 

AFFIRMED. 
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appeal unless specifically assigned and argued in the brief, 
yet w* «re affirmance of a judgment may improperly dispose 
of school funds, prejudicial error referred to, but not 
specifically assigned, will be considered. State v. Melcher... 359 


‘Where, on appeal in an action in which the supreme and 
district courts have concurrent original jurisdiction, the 
parties neglect to have the cause advanced, and by reason 
of delay a decision cannot affect their substantial rights, 
the appeal will be dismissed on the court’s own motion. 
State v. Board of SUupervisors...ccreccccccsevecsecsscccees 227 


Where during trial both parties treat an affirmative defense 
as denied, it will be so considered in the supreme court. 
OCrilly v. RUyle ..ccecccccascesccvcaccccccccece a4 608 Bwelee 367 


In reviewing a Judgment on an award of arbitrators, every 
presumption is in favor of the award. In re Arbitration 
Of JONNSON ...seveccccnecvcsecres ai ava(’e's Scores aise srelate one cere 375 


. An appellate court will not reverse a judgment simply to 


give a litigant a remediless right. Melvin v. Hagadorn.. 398 


. Where, in a case within the jurisdiction of a justice, a 


judgment is entered in the county court, and on appeal 
the district court enters a similar judgment, the supreme 
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45. 


46. 


47. 


48. 


49. 


50 


51. 


52 


53. 


54. 


b5. 


56. 


court, finding no prejudicial error, will affirm the judg- 
ment. Schlote v. Walker... cc ccccccccscccvecersccevcscee 


If the language of special findings of a jury is ambiguous, 
a construction that will make such findings agree with the 
general verdict will be adopted rather than reverse the 
judgment because of the inconsistency. Havlik v. St. Paul 
Fire & Marine Ing. C0....csccccccccccccucccccceccecessecs 


Where, on appeal in equity, the findings accord with the 
judgment of the district court, the judgment will be 
affirmed without discussing the evidence. Draper v. Oster- 


THON scan recsccer mar scerwereerreeres esses ere sssteseresevene 


Where the record presents no issue and contains no evi- 
dence from which to determine what relief appellant is 
entitled to, the judgment will be affirmed. Olimann v. 
TC OTUB.— fae oe: 0 ieee tae 56:46 ae, 6 wR 001008 01066, O08 Slats wi bed le edie ere, 84 Ose 


On appeal, a case must be considered upon the issues pre- 
sented in the district court. Nielsen v. Oentral Nebraska 
Land & Investment Co... ..ccccsesevecaes SORE Ra Le iron 


The supreme court will disregard any error or defect in 
pleadings or proceedings which does not affect substantial 
rights. Smith v. LOTANG..... cc ccraccccvacnercvcccccrecce 


Where appellant fails to exercise diligence in prosecuting 
an appeal, without reasonable excuse, his appeal will be 
dismissed. Anderson v. Griswold....scccssceres and wiaetevern es 


An error or defect in the pleadings or proceedings, not 
prejudicial, is not ground for reversal. Ward v. Holliday, 


A judgment will not be reversed for a variance, unless 
material and defendant has been misled thereby to his 
prejudice. Westing v. Chicago, B. & Q. R. O0........c0ee 


Unless the matter of variance has been brought to the 
attention of the trial court, it will not be considered. 
Westing v. Chicago, B. & Q. RB. CO.. cceccccsaecccccecs sceiete 


Where judgment is entered against principal and surety 
in conformity to the surety’s suggestion, he cannot com: 
plain of the form of the judgment. Des Moines Bridge & 
Iron Works v. Marxen & RORARr. .... ccc ee nscaes by BS Riee. 4's ore 
Where a case is retried after reversal, the court, in con- 


struing an admission made at the former trial, should 
consider the situation of the parties and the circumstances 


406 


427 


436 


518 


587 


578 


607 


655 


655 


684 


at that time. Burnham v. Chicago, B. & Q. R. Co......... 696 


Plaintiff, recovering an erroneous judgment under allega- 
tions which afford him no remedy, may rely on other 
allegations of the same petition on retrial after reversal 
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57. 


58. 


on appeal and remand generally. Burnham v. Chicago, 
Bi Qi BR OO is. casa i iets halerSiere id SR Beare RA rior e 


Where appellant files transcript omitting record of facts 
showing jurisdiction, and no diminution of the record is 
suggested, it will be presumed the district court acquired 
jurisdiction. Whelan v. City of Plaittsmouth 


On appeal, parties will as a rule be restricted to the theory 
upon which the cause was tried below. Bothell v. Miller... 


Arbitration and Award. See ArpEAL AND Error, 42. 


1. 


Arbitrators are not required to make their findings more 
certain than juries. In re Arbitration of Johnson 


. Failure of arbitrators to state the facts found and the 


conclusions of law, separately, is a mere irregularity which 
the parties may waive. In re Arbitration of Johnson 


. By failing to ask the court to recommit an award for 


corrected or additional findings, a party waives such 
irregularities. In re Arbitration of Johnson.... 


. A general finding by arbitrators is sufficient, where special 


findings are not required by the submission or requested 
by a party to the arbitration. In re Arbitration of Johnson, 


An award directing an executor to expend $300 for a 
monument held within the terms of a submission of a 
division of a testator’s personalty, containing an agree- 
ment not to contest a will making provision for a monu- 
ment. In re Arbitration of JONRNSON....... ccc cca ee ee wi aie.d 
The disputed ownership of devised land, the invalidity of 
a will, and the distribution of testator’s estate, in view of 
an agreement not to contest the will, held subjects of 
arbitration under sec. 862 of the code. In re Arbitration 


2 Of TORNSON or 6556 6s 8 ee EE Raine Ne Dae OL RUE Us oe ae eee 


Arson. 


. An award held not objectionable as not being final. In 


re Arbitration of Johnson.......+.4. bag. one Sis See eartie wiecade wae 


tenant who burns a storehouse, the property of his land- 
lord, of which the tenant is in possession, is guilty of arson 
under sec. 54 of the criminal code. State v. Martin 


Attorney and Client. See ExecuTors anp ADMINISTRATORS, 5. 


Automobiles. See MunicipaL Corrorations, 17, 18. 


Banks 
1. 


and Banking. 

Drawee of forged draft, after paying it to a holder for 
value, cannot recover back the money, unless he shows that 
the holder was negligent or withheld information. State 
Bank of Chicago v. First Nat. Bank of Omaha 
National Bank of Commerce v. Farmers & Merchants Bank, 


696 


. 824 


835 
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375 


375 


375 


375: 


875 


375 


529 
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2. 


A purchaser in good faith of a forged draft is not required 
to inquire of the drawer whether the instrument was 
genuine, or of the drawee to learn whether it would be 
accepted. State Bank of Chicago v. First Nat. Bank of 
Omaha 
National Bank of Commerce v. Farmers & Merchants Bank, 


. An indorsement by the holder of a forged draft held not a 


warranty to the drawee that the drawer’s signature is 
genuine. State Bank of Chicago v. First Nat. Bank of 
OMG Gado BS cnsterecasd: ores cecal CERES Usb a rarske le eoneras eee pains we gale 
National Bank of Commerce v. Farmers & Merchants Bank, 


. A bank charged with the duty of collecting a draft is the 


drawer’s agent. Crilly v. Ruyle..... ccc ccs eees same eG a gues 


. Payment by a bank of a check drawn upon it does not 


constitute such bank a “holder” within the negotiable in- 
struments statute. National Bank of Commerce v. Farmers 
& Merchants Bank..... Suishelavei'eh sheveraldig iw leleielndeceies dre Giles Syne ewan eters 


Bigamy. 


1. 


When in a prosecution for bigamy the state proves a prior 
marriage, and on cross-examination it appears that the 
parties were first cousins, the state must show a lawful 
marriage, in view of sec. 3, ch. 52, Comp. St. 1909. 
Staley v. State... ..cscecncceeee iS CRA ROAD Sa eae ae eee 


. Where two successive marriages occur, a lawful marriage 


must be established by proof. Staley v. State............. 


Bills and Notes. See Banks AND BANKING. 


1. 


Sec. 1100a of the code relates only to cases before justices 
of the peace, and, in the county court, to cases within the 
jurisdiction of a justice. First Nat. Bank. v. Hedgecock, 


. In an action on a bill of exchange, a general denial puts in 


issue every material averment of the petition. Bothell 
Vas, MAUTOL. xcaice Wier aoe:okd. wise raratcebe teed er as daw! arbre yale 6o, Oreo eyirardhesdtaarcele hon Heese 


In an action on a bill of exchange, findings held to sustain 
judgment of dismissal. Bothell v. Miller... .....0.0cccuees 


. In an action on a draft, evidence held to sustain findings 


for defendant. Bothell v. Miller... .ccccccccccccvevccvece 


. “Negotiating” within the meaning of the negotiable instru- 


ments law (Comp. St., ch. 41) defined. National Bank of 
Commerce v. Farmers & Merchants Bank...... Se leivee-araceies 


Bonds. See CounTms anp County Orricers, 3-6. Drarns, 2, 8. 


MUNICIPAL CORPORATIONS, 13-16. 


Boundaries. 


L 


Defendant hRreld not estopped to claim to the true boundary 


351 
841 


351 
841 


367 


841 


539 


539 
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Boundaries—Ooncluded.. 


line by having by mistake agreed on an erroncous line. 
Himes v0, LADDY.. cece cece cc cece ccc en cece te cee reescr sees 113 


Where owners by mistake agree on an erroneous boundary 
line, they are not thereby concluded from claiming to the 
correct line unless the statute of limitations has run or 
equitable reasons exist. Kimes v. Libby......cveceeseeees 113 


Brokers. See PRincipaL AND AGENT. STATUTE oF Fraups, 1, 2. 
One who makes a contract with a broker, representing himself 


as owner of land, cannot avoid payment of commission 
because he fs not the owner. Valerius v. Luhring.....+.+.. 425 


Burglary. See Carmina Law, 6. 


Carriers. See Staturzs, I. 


1. 


A contract by a railroad company to furnish transportation 
to the proprietors of a newspaper in payment for advertis- 
ing held to be in violation of sec. 14 of the railway com- 
mission act (laws 1907, ch. 90; Ann. St. 1909, sec. 10662). 
State v. Union P. BR. 00... ccecccscccccerccsarenscsessecece 29 


. If the proprietor of one newspaper may receive transporta- 


tion in return for such services, while another cannot, 
uniformity of charge does not exist. Stute v. Union P. 
Beas OO. 3, siasaculst sce ase wien oe Sia'8 Sie Riese NG WW wie. Nido oie rae wae weieeee 129 


. A common carrier may not exchange transportation for 


services or property by way of barter. State v. Union 
IPS BR OO bs aii eevee 66a V8 we awa Sek OR eT ak 


. The only standard measure possible to insure absolute 


uniformity in rates is money. State v. Union P. R. Go.... 29 
When a shipper surrenders the entire custody of his goods 
to a common carrier for immediate trarsportation, the 
liability of the carrier as an insurer of their safe delivery 
at once attaches. Burrowes v. Chicago, B. & Q. R. Co...... 142 


One who installs passenger elevators in his building for the 
use of his tenants and the public is subject to the same 
degree of care as common carriers. Quimby v. Bee Build- 
ing Co. ...... orb. 6 08 dies 5 wine a 95 be ees eels bee ee ea ew ereee 19S 
Common carriers of passengers should be held to the 
strictest accountability and be -srequired to exercise the 
highest degree of care of which the human mind igs capable. 
Quimby v. Bee Building 00..... cc cssccescccccecccncsceees 198 


. In an action for injuries to a boy caused by defendant’s 


negligence in operating an elevator, evidence held to sustain 
verdict for plaintiff. Quimby v. Bee Building Co.......... 193 


. Instruction as to duty of elevator conductor held properly 


refused. Quimby v. Bee Building Co........... 
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Carriers—Ooncluded. 
10. Instruction as to Mability of owner of passenger elevator 
held proper. Quimby v. Bee Building Co...... dae cl aielcidats:: 108 


11. A stock shipper, riding on a freight train caring for his 
stock, is entitled to the highest degree of care. Otto v. 
Chicago, B. & Q. BR. COs... ccc cece ccc ccc cence eee ee ences 503 


12. Persons in charge of a freight train held negligent in per- 
mitting a stock shipper to leave it while it is standing on 
an open bridge in the dark. Otto v. Chicago, B. €Q.R.Co.. 503 


18. Whether a stock shipper injured in stepping from a freight 
train in the dark was guilty of contributory negligence, 
held, under the evidence, for the jury. Otto v. Chicago, 

a wna aaiasbs abe, aiee co. abi wehca blo a wipiaara. 6 ol 6/Stublagen eo aus cese eee 603 


Chattel Mortgages. See INsuRANcE, 1, 2. 

A chattel mortgage duly recorded in one state will not, under 
the doctrine of comity, be given priority over local attach- 
ing creditors by the courts of another state, to which the 
chattels are removed with the mortgagee’s consent. Pen- 
nington County Bank v. BAUMAN. ......cccsernnencessccves 25 


Constitutional Law. 
1. The employer’s Mability act (Comp. St., ch. 21., sec. 3) held 
valid under the constitution of Nebraska, and not repugnant 

to the fourteenth amendment of the federal constitution. 
Swoboda v. Union P. R. Co.......4- : 


2. Ex post facto laws include enactments which alter the 
situation of accused to his disadvantage. State v. McCoy.. 385 


38. Amendatory act increasing penalty of bond essential to 
suspension of sentence in prosecution for abandonment is 
ex post facto as to prior offenses. State v. McCoy......... 385 


4, A curative act which attempts to take away property 


rights already vested is unconstitutional. Helming v. 
Forrester 


see c cece eee eccceesee res easeccessesersessssecscs 438 


5. Ch. 32, laws 1895, an act to validate decrees made under 
ch. 57, laws 1889, “Baker’s decedent act,” held violative of 
sec. 3, art. I, const. Draper v. Clayton. ....cccsecsccecees 443 


6. Ch. 32, laws 1895, an act-to validate decrees made under 
ch. 57, laws 1889, held not to validate a decree. assigning 
the fee in the homestead to the surviving spouse of the 
owner. McFarland v. FIGCK......ccccescccccccccccesccess 452 


7. The constitution and laws guarantee to every person a fair 
and impartial trial by an impartial jury, and the obliga- 
tion to protect these rights devolves upon the courts. 
Wilson v. State 
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Contracts. See MECHANICS’ Lizns. STATUTE oF Fratns, 2. 
1. Where provisions of a building contract have been ignored 
by the parties and the architects, they will be ignored by 
the courts. Campbell v. Kimball... ccc cee ce ee eae 309 


2. Parties to a written contract may change the tiime limit 
by oral agreement, and courts will refuse damages suffered 
prior to the date fixed by the change. Canipbell v. Kimball, 309 
8. A verbal change in a contract that does not vary its mean- 
ing nor affect the liability of the party to be charged is 
an immaterial alteration. Blenkiron Bros. v. Rogers...... 716 
4. Correction of name in contract for sale of grain held an 
immaterial alteration. Blenkiron Bros. v. Rogers......... 716 
5. A contract between a man and his stepmother that if she 
will return to and care for her husband the stepson will 
support her for life, held not void as against public policy. 
Mack vu. Mack... ccc ccc aae ie. Nigh ap 6 ver chi 3, o toi B-bsetes by cosa ecaxereie a! as 819 
6. The consideration of a contract need not move to the 
promisor, but a disadvantage to the promisee is sufficient. 
Mack v. Mack..... jpoarete os Byala NOM wareraed oe sae chet bab ahin-ar axe Ge 819 


Contribution. See Lire EstaTEs. 


Corporations. See Evrectriciry. EvipENcr, 4. 

1. A corporation having power to execute a lease for 25 years 
has power to cancel it with consent of lessee, and to execute 
a new lease for a longer term to another Itssee. Lancaster 
County v. Lincoln Auditorium AS’... cece cece ee ees 87 

2. Stockholder in a corporation keld esto!:;pvd ‘ov sue to set 
aside the surrender of a lease for want of power in the 
directors. Lancaster County v. Lincoln Auditoritin Assi... 87 

8. A corporation authorized to hold real estate in fee may 
beconie lessee in a lease whose term exceeds the term of 
its charter existence. Lancaster County v. Lincoln Aondi- 
torium Ass'n .....60. ikke ee UVC TIRES TL eT Tere eee 87 


Costs. See MunicrPAL CorporaTIONs, 3. 


Counties and County Officers. See Accorp AND SATISFACTION, 2. 
Drains, 6. Hiciuways, 2. 

1. A contract made in good faith by county commissioners 
within their powers cannot be interfered with merely be- 
cause the county might have made a better bargain. Lan- 
caster County v. Lincoln Auditorium ASS Rew cece ce ceeee es 87 

2. In the absence of bad faith or a gross abuse of discretion, 
proceedings of county officers, if regular, will not be re 
viewed in a collateral action by a taxpayer. Lancaster 
County v. Lincoln Aurlitorium ASSN. vce cece cece eeceeeeera 87 


8. County treasurer held not liable on his bond for interest 
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Counties and County Officers—Concluded. 


which he could not collect on the public funds. Hamilton 
County Vi CUNNINGNAM. ...cccccccccrcccscceccvesscvecaces 


. Where @ contract for the construction of a courthouse 


requires the contractor to pay for materials used, a bond 
to secure performance of the contract inures to the benefit 
of a materialman. Des Moines Bridge & Iron Works v. 
Marren £ ROKR... .cccsccvcvecccrecscceveceveveresseres 


. In an action on a contractor’s bond, materialman held not 


prejudiced by failure of supervisors to require the con- 
tracter to produce receipts before paying for the building. 
Des Moines Bridge & Iron Works v. Marren & Rokahr..... 


In an action on a contractor’s bond, if the bondsman 
admits execution and delivery of the bond, the material- 
man need not prove that it was formally approved. Des 
Moines Bridge & Iron Works v. Marren & Rokahr......... 


Courts. See APPEAL AND Hreor, 46. Criminau Law, 14. Wiis, 10. 


. On an assignment that the judgment is not sustained by 


the evidence, it is sufficient if the opinion fairly reflects the 
evidence material to a decision on the assignment. Bur- 
rowes v. Chicago, B. & Q. Ri CO... ccc ccc ce ccc cece etc eteaes 


. Where questions of law involved on appeal have been 


definitely settled by former adjudications, further review 
is not required. Hoosier Mfg. Co. v. Swenson............ 


. A county court has no jurisdiction to make an ez parte 


order confirming in a widow a title in fee simple to a 
homestead. Helming v. Forrester... ..ccsecccccccreeveces 


. A decree of the county court vesting in a widow absolute 


title to a homestead selected from lands of her deceased 
husband held void under sec. 16, art. VI of the constitution. 
Draper v. Clayton. ..ccecevccees Gaceevelatoes Blevieite-avehegneed “d areleseie 
A county court has no jurisdiction to assign a fee in a 
homestead to the surviving spouse of the owner. Me- 
Farland V. FICK... ccc ccc were ee renee cece ne ee neste eres 
Where the evidence clearly sustains the verdict, the 
supreme court need not set it out in its opinion. Holmes 
Ds BtQte: viiededi e dieweawinerei eles ei eRe ee See a: Siaid slave erase oe%s,'se 3 


. Where objections to instructions are clearly without merit, 


the supreme court is not required to set out the instructions 
in its opinion. Holmes v. State..... sce eere eave Bw ah aie Soest Seales 


Creditors’ Suit. See Divorce, 2. 
The wife of a surety held estopped from claiming title to land 


held by her husband when he justified as surety on a 
depository bond of a bank. Johnson County v. Taylor..... 
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Criminal Law. See Anson. Biaamy. Courts, 6, 7. INDICTMENT 


L 


10. 


11. 


12. 


13. 


14. 


AND INFORMATION. INTOXICATING Liquors, 12. Rossery. 
It 1s error to unduly emphasize the fact that certain in- 
struetions are given at request of accused, and others on 
the court’s own motion. Jones v. State... ..... cece ces eee 


The presumption that the law of a sister state is identical 
with the law of Nebraska obtains in criminal prosecutions 
as well as in civil actions. Staley v. State...........6... 


On a trial for robbery, where the evidence supported a 
conviction of larceny from the person, the credibility of the 
witnesses and the weight of their evidence held questions 
for the jury. Bunge v. State...... BaiRisianeres.0 53 acghdete ore tuaya 


. An order permitting the examining magistrate to correct 


the transcript of his proceedings by changing the spelling 
of the complaining witness’ name from “Adolph Hennig” 
to “Adolf Hennig” held not prejudicial. Bunge v. State... 


. In a prosecution for burglary, a plea of guilty at the pre- 


liminary hearing upon the advice of an officer held in- 
admissible, Litile v. State. .....ccecccc secs ccvces sajerSion dials 


. The names of witnesses for the state should be indorsed on 


the information as early as practicable, before the case is 
called for trial, and reasonable time thereafter should be 
allowed the accused to prepare for trial. Wilson v State, 
Juror, in a criminal prosecution, held incompetent. Wilson 
@.. BLQbe sw ocne Saute ede ie teeters Roe Sede aie Sis eee Pare as seanacare 
One charged with a capital offense held entitled to ample 
opportunity, in the examination of jurors as to their quali- 
fications, to ascertain the facts. Wilson v. State........... 
In a prosecution for murder, held error to allow the state 
to show that accused was a deserter from the United States 
army. Wilson v. State........... oat euesche@ aise reiy doe w eax aie aes 
Where the evidence showed that accused, a married man, 
had agreed to marry another woman with whom he was on 
intimate terms, held improper to procure his wife to come 
from another state and to have her pointed out to the jury 
by a witness. Wilson v. State... cccccc cc scccccecceeees 
Right of trial judge to interrogate witnesses, or the accused 
as a Witness, stated. Wilson v. State.......cccceeeeceenes 
Language of prosecuting attorney in argument held im- 
proper. Wilson v. State......ccecceressccccees eepticdists pias os 
The district court has no jurisdiction to grant a new trial 
in a criminal case upon application by petition filed after 
the term. Hvers V. State... ccc ccccececcccccncccsccesecae 
A term of court at which only equity business is transacted 
is a “term of the court” under sec. 390 of the criminal code. 
Oritser v. State..... Siceerecemieyeidee ie alate Rios Sd Bie els dtate Se TL AFD 
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Criminal Law-——Ooncluded. 

15. Under sec. 390 of the criminal code, at the end of the 
second term after indictment found, the accused, if com- 
mitted and not brought to trial, is entitled to a discharge, 
where the delay was not on his application. Oritser ¢. 
DOGG 23 saree eis g bis brake te col erwde Sie ue Via ie BIRO Ieee AW ALN eee RED Beate edhe 


Crops. 
1. One raising grain for another held a cropper with no title 
to the crop. Robinson Seed Co. v. Hamilton.....ccceceees 


2. In replevin the burden is on @ cropper to prove his right 
to sell a portion of the crop. Robdinson Seed Oo. v. 
FTAMION .carcccccccvcvccsccccsessrsssceveesssesnsecvess 

3. In replevin by an owner against a cropper, evidence held 
insufficient to require submission of question of a division 
of the crop or an oral modification of a written contract 
to the jury. Robinson Seed Co. v. Hamilton....... se ceeee 

4. Owner held entitled to maintain replevin against a cropper 
without demand, or tender of the cropper’s agreed compen- 
sation. Robinson Seed Oo. v. Hamtlion....sccccccsccccses 


Damages. See Conrgacts, 2. INrToxicattna Liquors, 2, 8. Muv- 
NICIPAL CoRpoRATIONS, 6. VENDOR AND PosrcHasER, 1. 
Waters, 1. 

Verdict of $10,000 for personal injuries held not excessive. 
Olson v. Nebraska Telephone 00.......cceeeoees Webi Sata ois 


Deeds. See Morraacss, 7. 
A deed may be reformed to include omitted lands, where it is 
clearly shown that the omission resulted from a mutual 
mistake. Mitchell v. Griffith... cccccccccveccccccccascneces 


Descent and Distribution. See Homesrean, 2. 

1. Title to real estate at death of owner descends to heirs 
subject to administration, and the contingency of a will, in 
which event title of devisees relates back to time of 
testator’s death. Brown v. Webdster..... Siabisip te fe aoa este dai 

2. Until probate of a will, the heirs are necessary parties to 
an action to enforce a contract made by decedent declaring 
a trust in his property. Brown v, Webdbster....cesvessecee 


Divorce. See Marriage, 5. 

1. In a suit for divorce for extreme cruelty, conditions caused 
py defendant which occasion and aggravate acts of cruelty 
should also be considered. McGrew v. McGrew........... 

2.In a suit in aid of a decree for alimony, evidence held 
sufficient. Oipera v. ONMEIKG...cccccrecccetsescsscenstene 

Drains. See EsrToppzn, 1. 

1, An allegation in a petition to county commissioners to 

locate a public ditch under art. I, ch. 89, Comp. St. 1909, 
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Drains—Concluded. 
held a sufficient statement that petitioners’ land will be 
benefited by the improvement. Seng v. Payne............. 
2. A bond of petitioners for a public ditch conditioned as 
required by sec. 4, art. I, ch. 89, Comp. St. 1909, held not 
void because signed by the petitioners only. Seny v. Payne, 
3. A bond of petitioners for a public ditch filed with the 
county clerk will be presumed to have been approved after 
20 years, Beng’ Vv. PAYNE... ccc ccccccccerecncceeecsavsceee 
4. A finding by a county board in proceedings to locate a 
public ditch held a substantial compliance with sec. 5, art. 
I, ch. 89, Comp. St. 1909. Seng v. Payne.......cccececeee 


5. Sec. 25, art. I, ch. 89, Comp. St. 1909, held to authorize 
county commissioners in their discretion to use money in 
the ditch fund to pay for removing obstructions from and 
for repairing the public ditches located in their respective 
counties. Seng V. PAyn€..crccseccccsvesscscscccecees sieiee 


Easements. See VENDOR AND PURCHASER, 5. 
1. The owner of a right of way over defendant’s land may 
enjoin him from peimanently obstructing it. Ballinger 
Di BANNCY © Siei6 ee se Cork eet ek eee en SAinaueeeetauteae te wa Cates 
2. It will not be presumed that the grant of an easement is in 
gross when the right can fairly be construed as appurtenant 
to some other estate. Ballinger v. Kinney.............00. 
3. Title to a right of way appurtenant to land will pass as an 
incident to a deed for the dominant estate containing no 
reference to appurtenances. Ballinger v. Kinney.......... 
4, Where an easement is created by written instrument, it will 
not be cut down by the owner’s failure for six years to 
compel the proprietor of the servient estate to remove 
permanent obstructions maintained thereon. Ballinger v. 
Kinney ....... Blesdsa Sel wie race SjereaGie Mi dle Ree awa Tein O4-Ga4.0 unleeee < 


Ejectment. See ADVERSE POSSESSION, 3. 
One claiming title under a void tax deed, and making valuable 


812 


812 


812 


812 


812 


342 


342 


342 


342 


and lasting improvements, paying taxes, etc., is entitled: 


to compensation therefor. Bresee v. Parsons............. 
Elections. See MAnpDamus, 5. MuUnicrpaL Corporations, 11, 13-16. 


Electricity. See LimrraTion or Actions, 3. 

In the absence of legislative act or municipal ordinance, an 
electric light company is Mable to the owner of trees for 
damages accruing to his lot by reason of trimming the 
trees. Slabaugh v. Omaha Electric L. & P. O0............. 

Eminent Domain. 

A tenant occupying school land under a lease from the state 

held entitled to claim damages on the opening of a highway 


327 


805 
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without joining the state as plaintiff. Beste v. Cedar 
COUREY ei 6 05S ose Bese Sate ARS suena woe es oath new assess Snare 689 


Equity. 
Equity, having obtained jurisdiction of a cause, will retain it 
for all purposes, and render such decree as will protect the 
rights of the parties before it. Seng v. Payne...... sce*erayaete $12 


Estoppel. See BouNnpDARIES. CORPORATIONS, 2. CREDITORS’ SUIT. 
Moxreaces, 3. 


1. Owner of land who joined in a petition to locate a public 
ditch upon his land, and who constructed the ditch, held 
estopped to deny authority of the board to locate the ditch. 
Seng v. Payne.........0000. oie Breach teyare Saiielondave: seharera Suara oe .. 812 

2. If the facts constituting an estoppel are sufficiently pleaded, 
defendant will be given the benefit of that defense, though 
the word “estoppel” does not appear in his pleading. Seng 
w. Payne ...... Saeid Sasisigie abe COne Bb Be ee od Dee ei CHE Ewes ee SLs 


Evidence. See APPEAL AND HRror, 6-25. Crimrnan Law, 9, 10. 
Drains, 3. ForcisLeE ENTRY AND DETAINER, 7. INTOXICAT- 
Inc Liquors, 1, 3, 5. Marnkiace, 6-9. MASTER AND SERVANT, 
8,12, 13. Mortaacres, 7. PAYMENT. RatLroaps, 5. TRIAL, 
17-21. VENDOR AND PURCHASER, 6. WILLS, 5, 6. 


1. The village record of a bond given by @ saloon-keeper held 
prima facie evidence of the execution and delivery of the 
pond. Pilkins v. Hans........ arehasa eae arate ecw. areca’ alengraid.& Deretars vi 


2. In an action for damages against a saloon-keeper, where a 
witness has stated all the facts as to the employment and 
habits of decedent, held not prejudicial error to refuse to 
allow him to answer as to whether he was an industrious 
man, Pilking V. HONS. .cc ccs ccc cc sees scat eeneeeecceeves 2 4 

8. An unauthorized declaration of an agent made after the 
transaction to which it relates is not competent evidence 
against the principal. Sheridan Coal Co. v. Hull Co....... 117 

4, An agent of a corporation having control of an inferior 
servant may testify to the scope of such servant’s duties. 


Sheridan Coal Co. v, Hull Co... ccc eee e ce wees Sie a Spain wedenis 117 
5. Certain entry in an order book held admissible. Sheridan 
Coal Co, v. Hull CO... cc ccc cence ee Bi aie ooca. Savarese ayo eae vacate 117 


6. Where a proper foundation has been laid, secondary eyvi- 
dence may be received of the contents of a document which 
cannot be produced. Sheridan Coal Co. v. Hull Co......... 117 

7. Where the issue is as to the genuineness of an alleged sig- 
nature, signatures admitted or clearly proved are admissible 
for comparison. First Nat. Bank v. Hedgecock............ 220 
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8. 


9. 


10. 


11. 


12. 


13. 


14. 


Comparison of signatures may be made by an expert, but 
he must show himself qualified before testifying. First 
Nat. Bank v. Hedgecock... ..cccreseccvcsscccccccccerseecces 220 


Where a contract is in writing, the writing is the best evi- 
dence of its terms, and must be produced, or its absence 
satisfactorily accounted for, where proof of its terms is 
offered. First Nat. Bank v. Hedgecock... ..scccesescevsceee 220 


In a jury trial, a question that calis for the conclusion of a 
witness on the issue being tried is incompetent. Benson v. 
POTS Giwiiae Saeévletare 8c jesere ae SRG Me bao aiw 88 Os Rilo sO Bae AO 


Sufficiency of evidence as to statements made by a decedent 
many years before stated. Cobb v. Macfurland........... 408 


Decree reforming an instrument and findings sustaining the 
decree held admissible in a suit on the instrument ag re- 
formed. Blair v. Kingman Implement Co..... Se cigsiteerg ee TO8 


Where an appeal from a decree reforming a contract was 
admitted in the pleadings, the mandate of the supreme 
court showing affirmance of the decree held admissible as 
evidence in chief by plaintiff. Blair v. Kingman Imple- 
MORE OO vers oi viciaiv's i asset o 0's 90.00.6008 6.0 880 ab60b es wee bee eer FOO 
City ordinances published in book form held not competent 
in evidence under sec. 46, art. III, ch. 13, Comp. St. 1909, 
unless purporting to be published by authority of the city. 
Christensen V. Tt. .crcccccccrcccvcccvcccnecccsscsescces 848 


Exceptions, Bill of. 


1. 


2. 


Bill of exceptions held not submitted to adverse party or 
his attorney by leaving it at the residence of the attorney 
in his absence. Pierce v. Chicago, B. & Q. R. Co........... 208 


The time for serving a bill of exceptions cannot be extended 
beyond 80 days from adjournment of term. Pierce v. 
Chicago, B. & Q. BR. Co. .ccccsccccsvccscectsveree eeseneeee 208 


Executors and Administrators. 
1. Will construed, and widow, as executrix, held not required 


to account for the income from the estate. In re Estate of 
Schuck ...... Ba eier HSGa! slo 9 salen e wearewelereie al vdhe sere a Wiehe ese tre asia a! AO 


. Refusal of court to set aside appointment of administrator 


for want of sufficient notice sustained. In re Estate of 
BRUSH. 6 eis.0iseo 0:5%,3,8 10040 U6 UNG We WRG whe a Ry eae yelne Ve eae BOF 


. Allowance of claim against estate which on its face was 


barred by limitations held error. In re Estate of Brusha.. 264 


. Allowance of claim against estate, barred by limitations, 


set aside on petition of heir. In re Estate of Brusha....... 254 


. Where an administrator defended a suit to which there was 
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7. 


8. 


no meritorious defense, that he followed advice of counsel 
is not sufficient; he must show that he acted reasonably. 
In re Estate Of Bullion... .ccsccvccccscccccccaccccseccene 


An administrator defending a suit to which there is no 
meritorious defense is not entitled to credit for attorney’s 
fees or expenses. In re Estate of Bullion....... acetate whseme 


Where an administrator negligently or in bad faith un- 
reasonably delays settlement of the estate, he is liable to 
the heirs and distributees for interest on moneys in his 
hands. In re Estate of Bullion.....cccceccccseccsers reas 


Where heirs and distributees without just cause sued the 
administrator in the federal court, held that he is entitled 
to credit for reasonable attorney’s fees and expenses. In re 
Estate Of Bullion. .cocosasssscccvescccccenseccsescscccscs 


Forcible Entry and Detainer. 


1. 


8. 


A justice of the peace has no jurisdiction of an action of 
forcible entry and detainer in which title to real estate is 
involved, and the district court on appeal has no jurisdic- 
tion and should dismiss the action. Stone v. Blanchard.... 


. An equitable title to real estate and possession thereunder 


may be shown as a defense in forcible entry and detainer, 
and a justice has no jurisdiction to try such title. Stone v. 
BIGNCHOIE ae lee sw sia edsin tas eing ieee 80 use oes eneee vac 


A mere claim of title will not deprive a justice of jurisdic- 
tion in a forcible entry and detainer suit; but he must ascer- 
tain from the evidence whether title is involved. Stone v. 
Blanchard ...... S Ga ofS hw 66'S; Sra.elec boas Bere-b. ele Sis a7Oieraiw Hele Ale ie Se l0 


. Forcible entry and detainer is an action to determine the 


right of possession only. Stone ». Blanchard..... abel sitecereie 
In forcible entry and detainer, if a legal or equitable title 
is involved, the justice must dismiss the action. Stone v. 
BAUGH: 530s5:6:6.h Gai 00. 9 WS OSes 85S Sade Uo elbeale cee ee eee ee ee 


If title to real estate is involved in an action of forcible 
entry and detainer, a justice cannot decide a question of 
estoppel affecting defendant’s right to assert such title. 
Btone v. BlAnchard....csvevrcccvccvcccncvessesseccccsace 
In forcible entry and detainer, any competent evidence 
tending to show which party is entitled to possession ig 
admissible. Stone v. BIANChATA.....ccccceeccescccceccces 


Evidence held not to sustain an action of forcible entry and 
detainer. Stone v. BlAnchard......crccvccccscccvevccsces 


Fraud. See PrLeapine, 1. StTaruTEe or Fravunps, L 


700 


700 


700 


700 
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Fraudulent Conveyances. 

An insolvent can employ attorneys and transfer property in 
payment of contemplated services, if he acts in good faith 
and the property transferred does not exceed a reasonable 
fee. Yeiser v. Broddwell.......cccccccssresnescecerrssces BSS 

Gaming. 

Money wagered on a horse race may be recovered from the 
stakeholder, if demanded before it is paid over. Ward ». 
FLOVAGGG > esaiesscialeie 3 scscdce A608 08s Jacaye ay Bie ar easals dense we Stee aonecves G07 


Guardian and Ward. See INSANE PERSONS. 
A guardian’s receipt for money as received in satisfaction of 
the ward’s share of a surplus in the ancestor’s homestead, 
in proceedings under the “Baker decedent act” (laws 1889, 
ch. 57), when the money was not received, held not to estop 
the ward from asserting his estate in the homestead. 
Draper V. OlAYtON. ..cccccccvccccsccncsaccacsevescccsessee 443 


Habeas Corpus. 

In habeas corpus, where the petitioner is charged with a 
bailable offense and the sureties on his recognizance have 
been released, the supreme court will remand him to the 
district court and require him to enter into recognizance 
in an amount fixed by the supreme court. State v. Bauman, 273 


Highways. 
1. Sec. 6162, Ann. St. 1909, does not apply to the owner of a 
private mill and appurtenances constructed on his own land 
in 1873, whose raceway is intersected by a highway in 
1880. Franklin County v. Wilt & Polly... ccc ccc e ee ece 132 


2. Where a county board allowed a claim for road taxes in 
favor of a city and issued a warrant for only one-half of 
the claim, held that there was nothing from which the city 
could appeal. Oity of Orawford Vv. Darrow....cccceseceeee 494 


Holidays. 
1. The clerk of a district court has authority to receive and 
file a motion for a new trial on Memorial day. Tully v. 
Grand Island Telephone Co.............. of 8880 Sid bras. Biaeoea ee Oe 


2. The court will not presume that because the last day within 
which motion for new trial might be filed fell upon Memo- 
rial day, appellant was unavoidably prevented from filing 
his motion within time. Tully v. Grand Island Telephone 
COOL dea aces ew bA8 ee ewe heer es a ia aida 6 6 US fale eV wie bene 6:9 6, Sond 822 


Homestead. See ConsrituTionaL Law, 6. Courts, 4, 5. QUIETING 
TITLE. 

1. An ex parte order made upon a widow's application setting 

apart to her a homestead in lands of her deceased husband 

held not to estop his children who have not subsequently 
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Homestead—Concluded. 
ratified the order or otherwise waived their right to object 


thereto. Draper v. ClaytOn.......ccccccccccceeececnereee 443 


2. Upon the death of the owner of the fee in a homestead the 
estate descends to the surviving spouse for life, with re- 
mainder to the owner's children. McFarland v. Flack..... 452 


3. In assigning a homestead to the widow, the value at the 
time of the death of the husband should be considered, 
and not its enhanced value created by the industry of the 
widow. In re Estate of Jurgens........6-. seems aneivie a eieuean sa 571 


Homicide. See Criminat Law, 6-12. 
In a prosecution for murder, a conviction should be reversed 
for the erroneous admission of irrelevant evidence preju- 
dicial to accused. Jones v. State.......... Satagesu set ree 


Husband and Wife. See Contracts, 5. Crepitors’ Suir. Trusts, 
1. Wits, 8. 


Indictment and Information. 

Under sec. 444 of of the criminal code, defects subject to 
motion to quash or a plea in abatement are waived where 
accused pleads to the general issue, or where he stands 
mute and a plea of not guilty is entered by the court. 
Huette. Uo Stabe iis ie cir ae £88 tie osha Ve 0.8E ae 0 Oars ele a eae AOS 


Injunction. See Waters, 4. 


Insane Persons. 
1. A sale of real estate by a guardian of an insane ward, 
under license to pay debts, is a proceeding in rem, and 
not adverse to the interests of the ward. Hunter v. 
Buchanan wicccvccvccvevcsavecs WBE Seite Moe wlob o big'w Stes “ie ee Bienes OL 


2. Sec. 49, ch. 23, Comp. St. 1909, does not require service of 
notice of application for license to sell land to be made on 
insane ward. Hunter v. BUCHANAN... ... ccc ccc eee erence 277 


3. A sale of land of an insane ward will not be held void on 
collateral attack because the guardian’s bond required by 
sec. 54, ch. 23, Comp. St. 1909, was not formally approved 
by the district judge. Hunter v. Buchanan..........0.04.. 277 

4, Guardian ad litem of insane ward has authority to appeal 
a cause to a court of last resort. Hunter v. Buchanan.... 277 


Insolvency. See FRAUDULENT CONVEYANCES. 


Insurance. 
1. An unfiled chattel mortgage on an insured stock of goods 
to secure a guaranty of a debt of mortgagor held material 
to the risk. Madsen v. Farmers & Merchants Ins. Co..... 107 
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3. 


Concealment of an unfilled chattel mortgage on insured 
gcods held to avoid the insurance. Madsen v. Farmers & 
alerchants Ins. O0...ccccccccccsecccecvescees diaie Sore S038 eisiate 
If a fire insurance company refuses to receive proof of loss 
on the ground that the policy was not tn force, it waives 
proof of loss. Havlik v, St. Paut Fire € Marine Ina Oo.... 


. In an action on a policy where the insured had waived 


proof of loss, statements of the insured as to his interest 
in the property destroyed held inadmissible. Havlik v. St. 
Paul Fire € Marine Ins. 00....ccccccesccccccccvcecceseces 


. A fraternal beneficiary certificate issued by an Illinois as- 


sociation transacting business under the laws of Nebraska 
will be construed and enforced according to the laws of Ne- 
braska. Pringle v. Modern Woodmen of America......... 


. Where the by-laws of a fraternal beneficiary association 


authorize the clerk of a local camp to collect arrears from 
members, to restore them to membership, and to report 
reinstatements to the sovereign camp, he is the agent of 
the association in performing those duties. Henton v. 
Sovereign Camp, W. 0. W. wccccccccvevevercce Sietckate sislerece 


. A fraternal beneficiary association may be bound by the 


action of the clerk of a local camp in restoring a member 
to membership without demanding a health certificate re- 
quired by the by-laws, and with knowledge that the mem- 
ber is sick, where there is no fraud on the part of the 
member. Henton v. Sovereign Camp, W. O. W....socceeee 


Interest. See Executors AND ADMINISTRATORS, 7. MECHANICS’ 


Liens, 4. 


Intoxicating Liquors. See Evmwence, 1, 2. 


1. 


In action for damages against saloon-keepers, held proper 
to allege and prove that prior to day of death of decedent 
defendants had sold him liquors causing him to become an 
babitual drunkard. Pélkins v. Hans....ccccscveccevecsees . 


. In an action for damages against saloon-keepers plaintiff 


may recover all damages occasioned by the sale, Pilkins v. 
FAAN& .csececeeee 4.056 ble Beis Ris peas a dareyes® 6 Wb ee wialdieiwiel se Sree eo els 


. Sec. 18, ch. 50, Comp. St. 1909, held not to limit the measure 


of damages resulting from the sale of Nquor, but to sim- 
plify the proof. Pilkins v. Hans......+... Sap wine ed sereeetiers 


. Where a saloon-keeper sells liquor knowing or having rea- 


gon to believe that it was intended for decedent, he is 
liable as for a direct sale. Pilkings v. Han8........e.ecees F 


. In an action for damages against saloon-keepers, certain 


evidence held admissible. Pilkins v. Hans....cvesccaees 7 


107 


427 


427 


548 


552 


552 
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6. 


8. 


10. 


12, 


In an action against a saloon-Keeper for personal injuries 
resulting from the sale of liquors, plaintiff is required to 
prove only that intoxication caused by such traffic con- 
tributed to his injuries. Smith v. Lorang...........e00s 

Jurisdiction of an appeal from a grant of a liquor license 
is conferred on the district court by giving notice of appeal 
and filing a transcript immediately. Leidy v. Store Brewing 
COs see Sean Sieh oid are Belated sovestestve seweeead, iba dies adace Soe : 
Appeal by remonstrant from a grant of a liquor license 
held properly dismissed for failure to give notice of appeal 
and file transcript immediately. Leidy v. Store Brewing 
Oe) skies he we la ew Gone SSeS Seb 8 oe Gee SS SATE OS eine a''o Se Siete aueray wie 
An applicant for a liquor license must be a person compe- 
tent, willing and intending to carry on the business him- 
self. Im TE McCDONGId...ccrccccccccaccenscsvcctosesscese 
Application for a liquor license should be denied where the 
applicant is not the real party in interest. In re McDonald, 


. Evidence held sufficient to show that an applicant for a 


liquor license was not the real party in interest. In re Mc- 


DOME. 7: 015802 eisresacale icons a 0:88 8.08 SS oe wield Sie his ae aS deaiewrse 
Evidence held to support conviction for selling intoxicating 
liquor without a license. Huette v. State............ Races 


Judgment. See Appear anp Error, 54. Courts, 4. Morreaass, 9. 


1. 


* 


Jury. 


In a suit on a replevin bond, the judgment in the replevin 
action igs res judicata of all matters which were or might 
have been litigated therein. Pennington County Bank »v. 
BOWMAN eee eidleds gape e eck wie pedag se S01 w EN CaO ES 
A district court cannot vacate its own judgment after the 
term, except by petition in equity, or under sec. 602 of the 
code, Hitchcock County v. Cole... ..ccscecevcccceccssesoe 


Demurrer to petition for want of a material allegation, 
and judgment of dismissal, held not a bar to another 
action to enforce the same right. Welsh v. Sarpy County.. 


Petition in a suit to cancel a justice’s judgment for false 
return held insufficient. Kruse v. Johnson......sscccceees 


Where a decree reforming an instrument was affirmed on 


appeal, the instrument as reformed will, in an action. 


thereon, be taken as the agreement between the parties. 
Blair v. Kingman Implement Co...... 6 othe ld wiece Siler eis eran aceneca’s 


See CrmminaL Law, 7, 8. 


Justice of the Peace. See APPEAL AND Error, 2. Forcrste Entry 


AND DETAINER. JUDGMENT, 4. 
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Landlord and Tenant. See Corporations. 

1. Where a tenant under a written lease for one year, with 
the option of releasing, holds over without exercising his 
option, his landlord may treat him as tenant for another 
year at the same rental. Kuhlman v. Lemp Brewing Co.... 


2. Where a tenant holding over claims the right to terminate 
his tenancy under conditions expressed in the lease, he 
must allege and prove the conditions and his compliance 
therewith. Kuhlman v. Lemp Brewing Co....ccecnccceees 


Larceny. See Crrumar Law, 3. Roxssery. 


Libel and Slander. 

1. It is for the court to say whether language used was 
slanderous per se, but for the jury to say whether the 
defendant intended to convey the idea that plaintiff was 
guilty of the crime alleged. Thorman v. Bryngelson...... 

2. Language charging one, in the presence of others, with 
stealing corn is actionable per se as a matter of law. 
Thorman v. Bryngelson........ seve t ee eres creer ereessesee 

8. Whether defendant intended by his language to charge 
plaintiff with the crime of stealing corn is for the Jury. 


Thorman V. BrynGelson....cccccccecerccacccvcecsaccees wists 

4. Petition held to state a cause of action. Thorman v. 

BrLyYNQClaOR 65.6 24e 8 6a FOR AEN ANGE AWAITS GREER D ED 
Licenses. 


1. Village trustees to raise revenue may by ordinance levy 
a tax on the occupation of practicing medicine within the 
village limits. Village of Dodge v. Guidinger............. 


2. The words “occupation” and “vocation” defined. Village 
of Dodge v. Guidinger......... ateictasee ad sie yetge a eae eueers 


Life Estates. 
Rule to determine amount of contribution from remainderman 
to life tenant, who pays off a past due {ncumbrance upon 
the entire estate, stated. Draper v. Clayton.........0005. 


Limitation of Actions. See:ADVERSE PossESSION, 1. REMAINDERS. 
1. Where an amended petition states a new cause of action, 
limitations run until fillng of same. Melvin v. Hagadorn.. 


2. Where two causes of action are improperly joined, and 
afterwards one is elfminated by filing an amended petition, 
the filing of the original petition and service of summons 
thereon arrests the running of the statute of Nmitations as 
to the cause of action not eliminated. McCague Savings 
BANK: -0.. O17 Ofb oe cisecicey hia ohn oe 9 bons oan w oe ek a. gra ae vibes ret oon 


8. Limitations do not commence to run in favor of an electric 
light company injuring abutting property by trimming 


72 


72 
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trees until it trims the trees. Slabaugh v. Omaha Electric 
L. & P. Co........ eb iavardydsa alae agai ease acays oesbsalers VEN Mrie Seeinlews 


Mandamus. See Municipat Corporations, 11. 


1. 


Mandamus to compel payment of a school district warrant 
for legal services will not issue, where it does not clearly 
appear that the school board acted in good faith. State v. 
WCLCNOT. acics iS wratety ob woah a8 Sled Oo SE esis Wee aoe eae OS eevee 


. Where a demurrer was sustained to an amended application 


for a writ of mandamus, and the transcript does not con- 
tain a copy of the alternative writ, which under sec. 653 
of the code is the pleading in the case, it will be presumed 
on appeal that, if an alternative writ was issued, it com- 
plied with the law. City of Crawford v. Darrow......... 


. Mandamus will not issue if relator does not establish a 


clear legal right to performance of the duty sought to be 
enforced. Gutschow v. Ramser.........4. He oie Siasd Seige see's 


. A stockholder of a mutual irrigation company who refused 


to pay his share of the maintenance fund, held not entitled 
to mandamus to compel the corporation to furnish him 
water for irrigation purposes. Swanger v. Porter.......... 


. Under sec. 42, ch. 52, laws 1907, held that mandamus to 


compel the secretary of state to certify the name of a candi- 
date nominated to fill a vacancy in a primary nomination 
is premature if brought before expiration of three days 
after filing certificate of nomination. State v. Junkin..... 


Marriage. See BIGAmMy. 


1. 


A marriage prohibited by the laws of Nebraska is valid 
if celebrated elsewhere according to the laws of the place 
where celebrated, though the parties being residents of this 
state have gone abroad to evade the laws of Nebraska. 
State: 20... LONG ss ise 6050 8.6 a aie orig hee tise Sl ol aes theiet Sve ee eee 


. Marriage is a civil contract, and the rules to be applied 


thereto are, to a great extent, the same as are applied to 
other contracts. Coad ¥. Codd... .. ccc cece cece erences 


. If one party induces another to believe, in good faith, that 


a marriage contract is made and is binding, the law will 
hold the party taking such advantage to the full terms of 
the agreement. Coad v. Codd... .... ccc c cece cnn e nec eeteee 


. A common law marriage, while criminal under the statute, 


is as valid as if solemnized under the forms of law, usage 
and custom, and is followed by exactly the same results. 
Coad v. Coad..........65 ib Bho 5k Oe BB Aiea Sees eles Waele 


. Proof of a common law marriage, if sufficient to establish 


the relation, will sustain an action for divorce and alimony. 
OOAd: Vi. COG. 0 oc iicseccic ie vee sew eveetie hee taeee eee seated 
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. While repeated indulgence fn sexual intercourse Is not con- 
clusive proof of the marriage relation, it may be considered 
with evidence of the agreement to enter, in presenti, into 
the matrimonial state. Ooad v. Ooad....... bdieteers oe saieare's 


. Where there is evidence of a marriage agreement, valid at 
common law, and unquestioned proof of continued sexual 
{ntercourse, the law will presume the acts of the parties 
to have been lawful. Coad v. Coad..... o beckie is wieieietesie wees 


. Where the evidence as to entry into relation of husband 
and wife by present agreement is conflicting, the subsequent 
conduct of the party sought to be charged may be con- 
Sidered. Codd Vv. COdd....rcrcccccccccccnccccsccccccecer 


. Evidence held to establish a common law marriage, Ooad 
OE OOD 5 erie iese kau 8 we dea larw bso, 8 Do raeheaie Tein le glee eetelu wtb 6.588 ase 


Master and Servant. See ConsTiITuTionaL Law, 1, 
1. A servant assumes the ordinary risks of his employment, 


10. 


when such risks are known to him, or are obvious to 
persons of his experience and understanding. Glantz v. 
Chicago, B. & Q. R. O0.... 2.20006 Sb: ayele e000: be telereralersre wie Sass . 


. In an action for death of a trackman, who knew the dangers 


and assumed the risks of such employment, held error to 
charge that “it is the duty of the master to exercise reason- 
able care to provide a safe place for the servant to work.” 
Glantz v. Chicago, B. & Q. BR. Co... 4.0. ese eee ace oie bate ene we 


. In an action for death of a trackman, instruction as to 
burden of proof as to assumption of risks held erroneous, 
Glantz v. Chicago, B. & Q. BR. C0. .ccuccveccvcvcccvsccesece 


. The “department rule” as to fellow servants reaffirmed. 
Hjelm v. Volz..... VOCS e ge Oe ee Cawee sewers e:aie'e\e-cig: 00.0 we Sete 


. A millwright and an oller held not fellow servants. Hjelm 
Ds VOL kina eitiseioes wie hee aw oR sage st ee bds Os eb a Betis 
. Whether a workman was guilty of contributory negligence 
held a question for the jury. Hjelm v. Volz...... aie dhe sis aces 
. Whether a servant assumed the risk in going into a 
cylinder where he was killed held a question for the jury. 
jeu V. VOle cc ccecccccccencccvcccses sei. wie bin:ai dia ace. ate ie a%e 
. Evidence held to show that plaintiff at the time of his 
injury was engaged in construction or repair work of a 
railroad within the meaning of sec. 3, ch. 21, Comp. St. 


1909. Swoboda v. Union P. BR. C0...cceccececcees wtarassietete 
. Railroad employee held not entitled to recover for injuries. 
Sellers v. Chicago, B. & Q. BR. C0...ccccccccceace Crees ‘ 


. A groundman of a telephone company advanced to the work 
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Master and Servant—Concluded. 
of a lineman assumes all risks ordinarily incident to his 
new duties. Olson v. Nebraska Telephone Co............-. 693 


11. Where a servant undertakes new work involving unusual 
and unknown hazards, the master should exercise reasonable 
care to warn him of such dangers. Olson v. Nebraska 
Telephone Co....... Sieialen Ss bose wi acaiaiaere ts Wleieseieved oy aes he eesesees 693 

12. The burden is not upon the master to prove the servant 
was injured in consequence of a danger ordinarily incident 
to his employment. Olson v. Nebraska Telephone Co.... 593 

13. Whether the violation of a city ordinance by a master is 
such proof of negligence as will support an action by a 
servant for injuries held a question for the jury. Olson 


wv. Nebraska Telephone C0... .csccccscaccccscccnsenseecess 593 
14. A certain charge held proper in an action for injuries 
to a servant. Olson v. Nebraska Telephone Co..........05- 593 


Mechanics’ Liens. 
1. Where a building contractor distributes portions of his con- 
tract to subcontractors, no contractual relation arises there- 
by beween the owner of the building and the subcontractor. 
Campbell v. Kimball... .. cc cece ees Sigceetece cece Sb Sug aeasete eee wee 309 


2. Where a contractor fails to pay subcontractors, the con- 
tractor, and not the owner, is liable for the amount due 
the subcontractors, and, also, for mechanics’ lien fees paid 
by the subcontractors. Campbell v. Kimball............. . 309 


3. In an action by a contractor and subcontractors to enforce 
mechanics’ liens, the subcontractors’ mechanics’ lien fees 
should be deducted from the sum due to the principal con- 
tractor. Campbell v, Kimball... cc ccsccccseccsscccecccves . 809 


4. The amount due from the owner to a contractor should 
draw interest at the legal rate, in the absence of a con- 
tract fixing a different rate. Oampbell v. Kimball......... 309 


Mortgages. 
1. Summons in suit to foreclose mortgage on devised land 
pending probate of the will held to confer jurisdiction. 
Shackley V. Homer. .cceccccccccccascccscccvssstasscccess 146 


2. On foreclosure of mortgage on land devised, confirmation of 
sale and sheriff’s deed held to bar equity of redemption. 
Shackley V. HOME... cc cccecccccceccccccceeeseescscceenes 146 

3. Where the owner of a life estate attempted to convey title 
in fee, and took back a purchase money mortgage, held 
that the mortgagor and his grantees could not defeat the 
mortgage on the ground that the estate conveyed was only 
a life estate. Nielsen v. Central Nebraska Land & Invest- 


882 


INDEX. 


Mortgages—Ooncluded. 


4. 


Remaindermen who recognized the validity of a deed by the 
life tenant purporting to convey the fee held entitled to 
foreclose a purchase money mortgage given to the Hfe 
tenant, which they inherited. Nielsen v. Central Nebraska 
Land & Investment C0... .ccecccccccccceccscsvesvccsvecs ea 


. It is the duty of the owner of land to pay the taxes, and 


he cannot defcat a prior mortgage by purchasing the prop- 
erty at a tax foreclosure sale. Nielsen v. Central Nebraska 
Land c& Invest Ment OO... ccccccccccccvccccacvcssscsvesees 


. A decree of foreclosure will not be reversed for want of 


direct proof to sustain the allegation that no proceedings 
at law have been had for the recovery of the debt, where 
defendant has not been prejudiced. Nielsen v. Central Ne- 
braska Land & Investment CO...-cereccccssccccececnccees 


. To vary a deed by parol testimony so as to make it a 


mortgage, the evidence must be clear and convincing. 
O'Hanlon V. Barry. .cccccccccccccascccesescccesrescsscese 


. A mortgagor who has conveyed the mortgaged property and 


is not In possession is not a necessary party to foreclosure. 
Munger v. Beard & Bro. .cccccsscccccccccveccccscseesseees 


. The holder of a junior Judgment lien who appears in a fore- 


closure guit, but does not assert his Men, is concluded by 
the decree. Munger v. Beard & Bro...cesececesccccvevees 


Municipal Corporations. See Evmerncs, 14. PxiEaprne, 14. 


1. 


Sec. 80, art. I, ch. 14, Comp. St. 1909, requiring claims to be 
presented to the city council for allowance before suit, 
applies alone to those arising on contract. Bayard v. Oity 
Of FTANKUN .ccccccnccccsverctevvccevecsccccenssesssvaves 


. Sec. 80, art. I, ch. 14, Comp. St. 1909, relating to presenta- 


tion of claims to city councils, was not modified or repealed 
by chs. 15, 16, laws 1885. Bayard v. City of Franklin...... 


. Failure to present her claim to the city council held not 


to justify taxation of costs against plaintiff who recovered 
judgment against the city in a personal injury action. 
Bayard v. City Of Fr@nklin. .. ccc cccccccvcvcacsecscesccecs 
A village is required to employ only reasonable diligence to 
keep its streets in a reasonably safe condition. Walters v. 
Village of Baeter...........65.. Joaaie tees einleBiawhce bores : 


. A city held not chargeable with negligence in not repairing 


defective walks, without notice for a sufficient time to make 
repairs, unless the defect had existed so long as to imply 
notice. Wood v. City of OMARG.....ccccsccrocccccscecces 
In an action against a city for death from a defective side- 
walk, instruction as to measure of damages hel? not 
prejudicial. Wood v. City of Omaha........ SSieenele Setiee ses 
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Municipal Corporations—Continued. 
7. In an action against a city for death from a defective side- 


walk, certain instructions held proper. Wood v. Oity of 
Omaha .......006- sicsve:se'locenel a;4 Yar ar ece'ssas wveieievecaiersiers ee rr a 


. In an action against a city for death from a defective side- 


walk, held not necessary to prove notice to the city of the 
condition of the sidewalk at the particular point where the 
accident occurred. Wood v. City of Omaha..... Seeidreecsreteas 


. In an action against a city for death from a defective side- 


10. 


11, 


12 


13. 


14. 


165 


16. 


17. 


18. 


. 


walk, certain evidence held admissible. Wood v. City of 
OMRON. vinianwrvs Siayeia ba Oye) Srakd: Siatelel be. wcdns alehe areca osebib- ee ane Ose'se t 
Sec. 207, ch. 12a, Comp. St. 1907, requiring written notice 
of defective sidewalks to be filed with the city clerk five 
days before an injury, held not to apply to defects caused 
by the city’s negligence. Updike v. City of Omaha........ 


Under art. I, ch. 14, Comp. St. 1909, cities of the second 
class having no authority to elect councilmen at large, 
a canvassing board will not be required by mandamus to 
canvass the returns of an election of such officers. State 
vo. Neff...... aeasks dep ereaiase lerwie oa ade tie BS oe ero bie efe bya sparevecaletel « 
Where a city fails to collect a special sidewalk assessment, 
it is liable for the contract price of the improvement. Ward 
9. City Of TANCOUN - 0s Sia a paw sana Woe ew eee Sa dors agarakaves’s 
Resolution of submission and notice of proposition for is- 
suance of bonds under secs. 8994, 8995, Ann. St. 1909, held 
not dual, nor in the alternative. Hurd v. City of Fairbury, 


Resolution of submission of bond proposition and notice of 
election held to sufficiently designate the polling places. 
Hurd v, City of Fairbury. ..ccccscccsneceass Pe ee ee oe 
In a suit to enjoin the sale of bonds on the ground that 
the submission and notice of election were void as submit- 
ting a dual and alternative question, held that the submis- 
sion and notice were a sufficient compliance with sec. 8927, 
Ann. St. 1909. Hurd v. City Of Fairbury. .ccccecccccceceas 
In cities of the second class, a submission of a proposition 
to issue bonds to provide light and water for use of the city 
may be made by resolution as well as by ordinance. Hurd 
v. City of Fairbury.......... Se eo ee oesea 
An ordinance of a city of the second class regulating speed 
of motor vehicles in streets is not void as in conflict with 
a legislative act, unless the limitation of speed is such as 
to prohibit the free use of streets by such vehicles. Ohristen- 
SEN Vs TOE. ow see lores sce pape es te bles 6 See ees eA tigts Betis ere 
In an action for personal injuries caused by the frighten- 
ing of plaintiff's horse by an automobile, evidence held 
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Municipal Corporations—Ooncluded. 
sufficient to support verdict for plaintiff. Ohristensen ». 
DOGO aie s wibiale soon ie 810 4.0'606.9' 5 Ra e0'Saoto ae O88 Sb niel ale oulsresioe aids . 


Names, 
1. An admission fn an answer in ejectment, in the absence of 
evidence to rebut it, held to raise a presumption of identity 


of name. Breseé ¥. POTSONS......cecevecees or eiiG leis wise:baile eee fo 
2. Identity of name is prima facie evidence of identity of 
person. Bresee v. Parsons........00+ es bless) Sreiore {RAeee ee wads 


3. “Adolph” and “Adolf” are idem sonans, when used in both 
forms as the Christian name of the complaining witness in 
an information for robbery. Bunge v. State... ..cscccvees 


Negligence. See AppEAL AND TError, 28. Cazes, 12, 13. 
MastTEr anD SERVANT, 6, 18. MunicrpaL CoRPorRATions, 5. 
PLEADING, 12. Rarroaps, 1-3. Trrar, 16, 18. 

Where different minds may reasonably draw different con- 
clusions from the evidence, issues as to negligence and 
contributory negligence are for the jury. Kafka v. Union 
Stock Yards O0....cccccccscnccevcccocsveves acathve: ace4 car sieiers 


New Trial See AppeaL anD Error, 29, 35, 38. Cerra Law, 
13. Hotmays. 

1. Upon a general demurrer to a petition for a new trial for 
newly discovered evidence, it will be presumed that the 
facts found on the former trial will be found the same on 
a new trial, unless the petition shows that additional 
evidence can be produced. City Savings Bank v. Carlon.. 

2. Courts will not grant a new trial for newly discovered 
evidence unless it appears probable that a different result 


may be reached. City Savings Bank v. Oarlon........... 
3. Evidence that the prevailing party testified falsely held 
ground for new trial. City Savings Bank v. Carlon....... 
4. Petition for new trial held to show due diligence. Oity 
Savings Bank v. Carlon... cc cccccccscccccccevccscrceces 


5. A motion for judgment on special findings notwithstanding 
the general verdict, and one for a new trial, may be filed 
at the same time, and decision of the former motion is not 
a waiver of the latter. Kafka v. Union Stock Yards Co... 

6. Motion for new trial for newly discovered evidence held 
properly overruled where the evidence failed to show due 
diligence. Christensen v. TAté......ccccncecec veces cecees 


Occupying Claimants. See EsecTMENT. 


Parties. See DEscENT AND DISTRIBUTION, 2. EMINENT DoMAIN. 
Morta@aceEs, 8. 
Under sec. 46 of the code, where a controversy cannot be 
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Parties—Concluded. 


determined without the presence of new parties, the court 
should order them brought in. Phenix Mutual Life Ins. 
Co. Vv. City of TANCOUN. .. ccc care cs ce snnncerecsecsesvece 


Payment. See Accorp anpD SaTisracTION. 


1. 


A general allegation of payment, !f not attacked by mo- 
tion before trial, permits evidence of payment. Oriily v. 
BOUTS 6 SAEs 9 CREE SRE CRRAS ROR RR ORS OLY CAO 


. Where payment is the sole affirmative defense, evidence of 


accord and satisfaction should not be received over objec- 
tion.  Orilly GO. RUG 6.665 ie 6 sin 8 Sa vis Ca 5 sa sienee eed aes 


Pleading. See BirLts axnp Notes, 2. Dratns, 1. Esropren, 2. 


1. 


12, 


13. 


JUDGMENT, 4, LIBEL AND SLANDER, 4. PAYMENT. SALES, 2. 


In an action for fraud of broker, petition held to state 
@ cause of action. Latson v. Buck......cccececcccacvevces 
. Where the sufficiency of an answer to support a counter- 


claim is not questioned until after judgment, all reasonable 
intendments should be indulged in support of the pleading. 
Sheridan Coal Co. v. Hull OO... cece ccc nsec cccncrsenceces 


. A general demurrer to a petition admits the truth of all 


allegations well pleaded therein. Hallstead v. Perrigo.... 


. Petition for services as broker held not demurrable. Halt 


stead v. Perrigo........ ereieereie:< Cietisvectiec hee § 8:09 wise ese Siew aca’ 


. The merits of a general demurrer to a petition must be 


determined from the allegations of the petition alone. City 
Savings Bank V. Carlon....ccscserresevece fo aoe sm clotevenaeptetsiace 


. Amended petition held to state a new cause of action. 


Melvin v. HG@Qadorn....ccccccccsccsecvcvscccccveerescece 


. Averments which are well pleaded are admitted to be true 


on demurrer. City of Crawford Vv. D@Trow. ....s.eceeeeuee 


. In an action to recover for services in compounding 


medicine by a secret formula, a motion to make the peti- 
tion more certain by setting forth the ingredients of the 
formula held properly overruled. Cornell v. Haight...... 


. Where objection that petition does not state cause of 


action is not interposed until after commencement of trial, 
the petition will be liberally construed. Welch v. Adams.. 


. Statement in an answer that defendant is not indebted to 


plaintiff raises no issue. Welch v. AGOMS........--e eee ee 


, In testing the sufficiency of a petition, mere conclusions of 


law should be disregarded. Kruse v. Johnson....... aterde 


A general allegation of negligence is sufficient, if not 
assailed by motion. Burnham v. Chicago, B. & Q. R. Co... 


Appellant held to have waived exception to order striking 
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Pleading—Concluded. 
from answer maiter pleaded as an estoppel by going to 
trial on an amended answer which omitted all reference 
to the estoppel. Whelan v. City of Plattsmouth..... aiden 

14. Where a city council disallows a claim for damages, and 
claimant appeals to the district court and files a transcript 
showing that the claim was disallowed, it is unnecessary to 
plead it. Whelan v. City of Platismouth.......se00. seaeeuts 


Principal and Agent. See Hvipencs, 3. Sates, 4. Tarra, 19. 

1. Where a principal, who has given an agent authority to 
sell land, himself sells it before the agent procures @ 
purchaser, the agent’s authority is revoked. Halisiead v. 
Perrigo ....cceeee ere bjslaealewaneeie are Claig Subibtaree tajetele cco svete 

2. A power not coupled with an interest may be revoked be- 
fore performance. Hallstead v. Perrigo.......cecvescecees 


8. Where an agent has rendered services and incurred expense 
before his authority was canceled, the principal will be 
liable. Hallstead v. Perrigo.......... siisssista ange Saceieveleie tee 


Principal and Surety. See APPEAL AND Error, 64. 


Process. 
The mere sale of a coupon ticket held not to constitute a 


railroad company or its agent the managing agents of acon- 
necting line without the state, upon whom service of sum- 
mons might be made. Ritchie v. Illinois O. R. Co..... dante 


Quieting Title. See RemMaArnpERS, 1. VENDOR AND PURCHASER, 7. 
1. State courts will not pass on the question of ownership 
between rival homestead claimanis until the government 

has issued a patent to one of the claimants. Rupke v. 
MOTaN ce ccccsccscaccsccsee Bas Eases ete ila laldin: Wats coeg Marine Mans 

2. The district court may grant a restiaining order to one 
who holds the recetver’s final receipt to a homestead where 
necessary to protect his homestead rights. Rupke v. Moran, 


* Railroads. See MastEx AND SERVANT, 2, 3. Process. Triat, 25. 
1. A railroad company {ts not negligent for failing to fence 
its station grounds in a village, where it ig not required 
by statute to do so. Cox v. Chicago & N. W. R. Co........ 
2. Running a train at twelve miles an hour through an unin- 
corporated village, where fencing of track was not required, 
held not of {tself negligence. Cor v. Chicago € N. W. R. Co., 
3. The mere killing of animals on a railroad track on station 
grounds, where fencing was not required, held not to show 
negligence. Cox v. Chicago & N. W. BR. O0...... cee ceeee : 
4. A ratlroad company operating a train on a city street must 
take precautions not necessary when operating trains on 
its own right of way. Kafka v. Union Stock Yards Oo... 
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Railroads—Oonctuded. 

5. In an action for damages clearly shown to have been 
caused by fire from an engine, the burden is on defendant 
to show that the engine was properly constructed, equipped, 
and operated. Westing v. Chicago, B. & Q. R. O0....++... 


Receivers. 

A receiver is not an agent in the sense that each of the parties 
interested in the litigation is personally severaliy respon- 
sible for his wrongful or negligent acts. City Savings 
BONE. Vs. COTO aia si 66:6 o5ieias 0 O66 te Pele 8 US 8 eie she 9 Se esl erate 


Reformation of Instruments. See Deeps. Evivencr, 12, 13. 
JUDGMENT, 6. 


Remainders. 

1. Where a widow under a vold decree claims title in fee to a 
homestead, an infant heir ordinarily may sue to quiet title 
under secs, 57-59, ch. 73, Comp. St. 1909, at any time within 
ten years after attaining his majority. Draper v. Olayton.. 

2. Limitation of an action by a remainderman to recover 
possession of the estate does not begin to run until death 
of the life tenant. McFarland v. Flack..... isdielace tere deanna D 

3. The right to sue for possession of land in the possession of 
a life tenant does not accrue to a remainderman until the 
termination of the life estate. Helming v. Forrester..... 


Replevin. See Crops. JupeMeEnt, 1. 

1. In replevin, where plaintiff has obtained possession of 
property and fails to prosecute his action, the defendant ig 
entitled to a trial of his right of property or possession to 
establish his damages under sec. 190 of the coae. Penning- 
ton County Bank v. BAUMAN. ....c cece cceccccseevccvceeess 

2. In executing a writ of replevin a sheriff is not authorized 
to seize the property in the hands of a stranger claiming to 
be the owner, but not protected by the replevin bond. 
Singer Sewing Machine Co. v. Robcrtson...... Sigal dares 

8. Under sec. 186 of the code, a defendant in replevin may be 
held liable for the value of the property, if transferred by 
him in bad faith, though it was not in his possession or 
under his control when he was sued, nor taken under the 
writ. Singer Sewing Machine Co. v. Robertson.......6.5. 


Robbery. See Crrmmnat Law, 3. Names, 8. 
1. Under an information charging robbery, accused may be 
convicted of larceny from the person. Bunge v. State..... 
2. In a prosecution for robbery, where the jury are permitted 
to find accused guilty of larceny from the person after 
instructing them that the charge of robbery is not sustained 
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Robbery—Ooncluded. 


Sales. 


by the evidence, instructions on the law of robbery should 
not be given. Bunge v. State... cc. cee c eens cee cccceeses 


. In a prosecution for robbery, held not error to refuse to 


submit issues as to simple assault and petit larceny, where 
the evidence failed to show that either of those offenses was 
committed. Bunge v. State....... See's O's Wixlecere Sialee se Certo eo 


. Answer to offer for sale of coal, followed by delivery of 


major part of it, held an acceptance of the proposition. 
Sheridan Coal O00. v. Hull O0....-cccecccecccrosseeeceee 7 
In an action for the price of goods, defendant held entitled 
to counterclaim for certain damages, Hoosier Mfg. Cv. v. 
BUDON SOM occ oso iinasdiilb:bus0s e780 ba Win BL Use ones axa D ae Rade elo ar ra 


. Where parties agree that weights of the seller shall be 


accepted by the buyer, the latter is concluded by such 
weights in the absence of fraud or mistake. Orilly v. 
FUGUE: 606280 8505 60 Bele ne Tee RT ees TeToTeTeTererr err erry 


. Where an agent accepts stock with knowledge that they had 


been fed alfalfa, the purchaser cannot repudiate the seller’s 
weights for violation of the agreement as to feed. Crilly v. 
PRUYIC? e656 Fi 5 e885 0 TOS ROR Ae eS Oe ON RUSS eae eee we Ree ss 


. Where parties disagree as to whether stock were to be 


fed between date of contract and delivery, and the purchaser 
accepts the stock, he cannot renounce the seller’s weights 
unless he proves that the feeding worked to his prejudice. 
Orilly vw. Ruyle..... aah 86M nso 0:6: 8 ova Siete 1d:440'4:4 616.4 6. 5:0v4,5.08:8 00 


. In an action to recover for sale of cattle, questions as to 


feeding, weights, and acceptance held for the jury. Orilly v. 
PUYlC casiecececccevesedccsesseocssccsevcccensene eecneee 


. Where a vendor after a sale of corn to one resells it to 


another and executes a bill of sale for one-half to each, 
the first purchaser by accepting the bill of sale and waiving 
his right to one-half of the grain does not renounce his 
title to the other half. Seldomridge v. Farmers & Merchants 
Bank ..ccseee aGie ale lare a @iclele eh etelareree eee lies 5,8 0.00 Slee bie wisheleiaace 


. Where a specified quantity of grain identical in kind is sold 


from a mass, @ separation is not necessary to vest title 
where the intent of the parties that title -shall pass is 
clearly manifested. Seldomridge v. Farmers & Merchants 
BORG a6. ci6in 80s: bes anise eh ae heres Reet ee wh sees Sip’ tis Siem raseaverefe . 


. Whether title to personalty sold, but not actually delivered, 


passes to the purchaser depends upon the intent of the 
parties, which is a question of fact, a finding upon which 
will not be set aside, unless against the clear weight of 
evidence. Seldomridge v. Farmers & Merchants Bank.... 


657 


657 


117 


182 


367 


867 


367 


367 


631 


631 


531 


INDEX. 


Sales—Concluded, 
10. An order by a purchaser to his banker not to pay a check 
drawn in payment for grain sold to him will not of itself 
work a rescission of the contract of sale. Seldomridge v. 


Farmers & Merchants Bank..... Sale Sadsivesioes elites e plate wiave 
Schools and School Districts. See AppmaL AND Hrror, 39. Man- 
DAMUS, 1. 


1. A rule adopted by the board of education of South Omaha 
heid a reasonable exercise of the power delegated to the 
board by sec. 8415 et seqg., Ann. St. 1909. State v. Melcher, 


2. Sec. 8430, Ann. St. 1909, held not to disable a board of 
education from employing counsel at the district’s expense 
in addition to its regular attorney. State v. Melcher..... - 


Specific Performance. See STaTuTE or FRAuDS, 3. 

1. In a suit against a widow and heirs for specific performance 
of a contract for the purchase of land, the title to which 
was taken by the ancestor as security for the purchase 
money loaned, evidence held to sustain decree for plaintiff. 
Olson v. Hanika.....cceees OOF Sale itib.g Sale 8 's.e eee sels eaters oisevece 

2. Where on sale of land the purchaser agrees to lease the 
buildings to the vendor, and by mistake the lease is not 
executed, equity will enforce the lease. Jacoby v. Viele.... 


Statute of Frauds. 3 
1. While an oral contract for the sale of land by a broker is 
void under sec. 74, ch. 73, Comp. St. 1909, yet if fully 
executed, and either party is defrauded, he hes the same 
right of action as if the contract had been valid. Latson »v. 
Buck wee ecuecnes miselavetarese ek ate o.Gie eit ele oie OW ele eieele eles Sales 
2. A contract between a landowner and a broker for the sale 
of land, limited as to time, may be extended by parol. 
CUCL LY ON. ovis wre ieib iin oie 68 eon ooo alee 6 ww sedis eee ieraie be 
8. The effect of sec. 6 of the statute of frauds (Comp. St. 1909, 
ch. 82) held to be to continue the practice by which courts 
of equity compelled specific performance of parol contract to 
convey land to prevent fraud where there had been part 
performance. Oobb v. Macfarland.......... rere ere 
4. Payment of the consideration, possession and making per- 
manent improvements without any agreement as to the 
possession, held such part performance of a contract to 
convey land as to take it out of the statute of frauds. 
Cobb v. Macfarland......... Oe ee ee ccnerncccrceseneceuene 


Statutes. See Criminat Law, 2. MunicieaL Corroration, 1, 2, 10. 
1, The railway commission act (laws 1907, ch. 90), anti-pass 

act (laws 1907, ch. 93), and two-cent fare act (laws 1907, 

ch, 92) held to follow the mandate in sec. 7, art. XI of 
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Statutes—Ooncluded. 


the constitution, and to be in pari materia, requiring them 
to be construed together. State v. Union P. R. Co.......... 29 


. Where provisions of a statute are incorporated by reference 


in a later act, they become a part thereof, though the first 
statute is repealed by the later statute. State v. Junkin... 801 


. The provisions of sec. 5776, Ann. St. 1903 (laws 1897, ch. 31, 


sec. 13), incorporated in ch. 62, laws 1907, held still in 
force as a rule of procedure, though the section was repeaied 


- by chapter 52. State v. TUNKIN. cc. cce cee eveecvere ete oe OUL 


Taxation. See LICENSES. MortToacss, 6. 


Trial. 


10. 


See APPEAL AND Hrror. Carriers, 13. Criminan Law. 
LIBEL AND SLANDER, 3. MastTER AND SERVANT, 3, 6, 7, 138, 
14. MunicipaAL Corporations, 6, 7. SALeEs, 6. 
While it is erroneous to recite in an instruction certain 
disputed facts, omitting others bearing on the same point, 
such a recital of undisputed facts held not prejudicial. 


PUling Ve HONG Sa criiecee ibe. sa Role ope 80-8 wate leds bw oe Oe ae Oa Re ‘< 7 
On appeal, instructions will be considered together. Sheri- 

dan Coal Co. v. Hull Oo........05. iS dls Ore wedioidietescate wtbetw wi LAE 
Christensen v. Tate..... baie Sadie oleh ee ideba weeeete wees se B48 


. A Htigant cannot complain that an instruction {s not 


clearly stated, where he did not request a proper instruc- 
tion. Sheridan Coal Co. v. Hull O0..... cece cece eee acees LIT 


. If instructions are not sufficiently specific, it is the duty 


of counsel to offer requests for instructions to supply the 
omission. Christensen V. TAt€...cccccscccccccccuccssecss S48 


. Instructions covered by those given by the court held 


properly refused. Quimby v. Bee Building Co............ 193 


It is proper for the court to further instruct the jury 
after submission of the issues, when necessary to enable 
them to correctly understand an issue submitted. First 
Nat. Bank v. H€EAGCCOCK......cececccnernercccesevcceeeees BOO 


. Refusal to direct verdict for defendant for want of evidence, 


held error. Sellers v. Chicago, B. & Q. RB. Co0.........0.4.2. 322 


. Where the court has fully instructed upon all issues and 


the law of the case, it is not error to refuse additional in- ; 
gtructions. Otto v. Chicago, B. & Q. BR. C0..... secs ceeees 503 


. The court should refuse to instruct on matters not in issue 


and on which he has refused to receive evidence. Cornell 
W. TL QIG esie icc ic via wise sae Bo RIN oe ea UES oe eae Clee arate «ees 508 
Where the court has submitted all questions in issue, it is 
net error to refuse additional instructions. Cornell v. 
HAGE Soh inc ie SO ieG Bist Seu bia 908 ON aed Sew DO ease oad DOS 
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11. 


12. 


18. 


14. 


15. 


16. 


1%. 


18. 


19. 


20. 


21. 


22. 


23 


24. 


Instructions should be construed together, and if, taken as 
a whole, they do not prejudice appellant they will be held 
sufficient. Smith v. LOTANG....ccsccccsuccerccOrsccevcecn 
An erroneous instruction held not prejudicial when consid- 
ered with the whole charge. Olson v. Nebraska Telephone 


COs 5 a 5s be ea leks 6 Sie siere a bse o.8Gsa Chie Sie. we ase Wiwre uel Bore Nie e;8 


Where plaintiff had shown the amount of his damages, hig 
omission while testifying to state the amount held not to 
require the court to comment unfavorably upon that fact. 
Westing v. Chicago, B. € Q. R. Oo....... dso SieyaieKelavle nls e aie 


The trial court is not required to submit a case to the 
jury unless the evidence supporting it would warrant a 
verdict. Iowa Hog & Cattle Powder Oo. v. Ford ........ 
Where instructions by the court include in substance in- 
structions refused, the correctness of those refused will not 
be investigated. Blair v. Kingman Implement Oo. ......... 


Instructions held not erroneous as assuming that defendant 
was negligent. Christensen v. Tate....... § edeiaeetaleiacet toate ds 
Questions of fact on conflicting evidence are for the jury. 
Sheridan Coal Co. v. Hull C0... .cccceccccccccsccerccecs eee 


Where different minds may reasonably draw diverse in- 
ferences from the same facts as to whether they establish 
negligence or contributory negligence, they are questions 
for the jury. Walters v. Village of Haxeter ........ ccc ecees 
Where one’s authority to represent another becomes 
material and the evidence is conflicting, the issue should be 
submitted to the jury. COrilly v. Ruyle.............. Sr 


Unless an offer of proof shows that the question asked 
calls for competent evidence, it is not error to overrule it. 
Havlik v. St. Paul Fire & Marine Ing. C0...... cc cece ee eee 


An offer of proof is required to show that the question 
put to the witness calls for competent evidence. Havlik v. 
St. Paul Fire & Marine Ins. Oo...... PE era ieee 


Mutilated pleadings should not be submitted to the jury, but 
their submission is not ground for reversal unless the 
complaining party has been prejudiced thereby. Havlik v. 
St. Paul Fire & Marine Ins. O0..... cc cc cece ee cece eee eeae 
Verdict against two defendants held not uncertain by add- 
ing thereto “to be assessed equally against each” of the 
defendants, but a joint verdict. Olson v. Nebraska Tele- 
DRONE’ CO's facia cess wisest vane ahs Sie Ghso: Sb aN oaiel'g, 92658 18 arth 0 See wien IEG 
A correction of a verdict on the court’s suggestion by strik- 
ing out an apportionment of damages between two defend- 
ants, held not error. Olson v. Nebraska Telephone Co...... 
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Trial—Ooncluded, 
25. Whether an engineer could have stopped his train in time 
to avoid killing a horse held a question for the jury. Burn- 
ham v. Ohicago, B. d& Q. Re D0. ccc cccecccccccvcecsececres 696 


26. It will be presumed that the discretion of the court in not 
allowing the jury to view premises was properly exercised, 
where its abuse is not clearly shown. Reams v. Clopine... 673 


27. Refusal to permit jury to view premises is not reversible 
error in absence of an abuse of discretion. Whelan v. City 
Of Plattsmouth. ...cceccccecseeee eee rere reteesccssocce sees 824 


Trusts. See Descent anp DiIsTRIRUTION, 2. 

1. Where a husband takes title to his wife’s land, a trust 
arises in favor of the wife as against the husband’s cred- 
itors, unless they gave him credit on the faith of his being 
the owner. Johnson County v. Taylor... .c.cccccccccecceces 487 


2. Suit to declare a trust in property and to require devisees 
and legatees to convey it to plaintiff is premature if brought 
before probate of will. Brown v. Webster.......+..0- oveee 388 


Vendor and Purchaser. See STATUTE or FRavps, 4. 
L In an action for failure of title, the purchaser’s measure 
of damages and the vendor’s right of set-off stated. Beetem 
D5 FOU MET oo iis ee 06 as 80k ow eee eee eee nee se eoeceee 614 
2. Evidence held to show defendant chargeable with construc- 
tive notice of plaintiff’s rights in a lot. Dundee Reality Oo. 
Ds DOG UUGE 5 seiec0 Sisb bie 85s cred 6 860 ee edie 60 vreece eels o.8's <i e 8 Be bin W121 
3. Purchaser held not an innocent purchaser, unless he bought 
without notice, actual or constructive, of the rights of prior 
purchaser under unrecorded deed. Dundee Realiy Co. v. 
TRCUUEEE!. scence die sdvacere's srerst oie a bien eileen ee Wis br 8 Mae Wiete wi a sieeve Sie W121 
McParland v. Peters...... Sale, e66.0 0 0 b'eb.o cee eieeis'e eee eee sete OOO 
4. The burden of proof is on one alleging purchase without 
notice of prior, unrecorded deed. Dundee Realty Oo. v. 
DEAViItt ..cec cc cccnececs igs = CSCW w 00 We bi oe ee ia ee ne W1 
McParland v. Peters. ..ccccccccccccccsccccseceecceses sees 829 
6. One purchasing land burdened with a visible easement is 
ordinarily chargeable with notice thereof. Seng v. Payne.. 812 
6. The sufficiency of evidence to show that a purchaser of 
land had notice of a prior, unrecorded deed depends upon 
the circumstances of each case. McParland v. Peters...... 829 


7. In a suit to quiet title to land, evidence held not to show 
plaintiff a purchaser without notice of defendant’s right 
under a prior, unrecorded deed. McParland v. Peters...... 829 


Venue. 
An action to recover money cannot be brought in a county 
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against a nonresident before he enters the county, where 
he has no property or debts owing to him in the county. 
LOMD Vv. Fanhicscccccrccccvscccescssscscscccssscsessesce 


Waters. See Hichways, 1. Manpamus, 4. 


1. 


Wills. 


In an action for breach of contract to supply water for 
frrigating practically unproductive land, plaintiff held en- 
titled to recover only the difference between its rental value 
with water and without water, and not the value of what it 
might have produced. Wade v. Belmont Irrigating Canal 
& Water Power OO. ccsccuscccesessecrecccsecssvescsesccsees 


. An irrigation company held a mutual irrigation company 


as defined by sec. 6845, Ann. St. 1909. Swanger v. Porter.. 


. A stockholder in a mutual irrigation company who refused 


to pay his share of the maintenance fund, held not en- 
titled to receive water. Swanger v. Porter..........0000. 


. Injunction to restrain owners of milldam from increasing 


its helght and overflowing plaintiff’s land will be denied, 
where it is doubtful whether the height of the dam was the 
cause of the injury. Stuefer v. West Point Milling Co..... 


. Evidence held insufficient to show that overflow of plaintiff’s 


land was caused by increase in height of defendant’s dam. 
Stuefer v. West Point Milling Co...cccscccccescccevccvces 


See ARBITRATION AND AWARD, 5, 6. DESCENT AND DISTRIBU- 
TIon. EXXEcUTORS AND ADMINISTRATORS, 1. Trusts, 2. 


. A will held to create a vested estate in fee, subject to 


defeasance in the event of the devisee’s death before attain- 
ing the age of 25. Shackley v. Homer...... ee beets 


. A provision in a will that a mortgage on certain land shall 


be paid out of the estate is not inconsistent with a former 
contract by the testator to convey the land to another. 
Cobb v. Macfarland....cccceccececcccsccenceee ainietes Saba 


. To constitute an election between a devise and a right incon- 


sistent therewith, there must be an intention to make an 
election or some decisive act that will prevent restoring 
the parties to the same situation as if such act had not 
been performed. Oobdb v. Macfarland..... Canesten aoceleas 


. What will constitute an election between a devise and a 


right inconsistent therewith stated. Cobb v. Macfariand... 


. That a subsequent will was made without proof of its actual 


eontents is not sufficient to show revocation of a former 
will. Williams v. Miles...... barstehe. Sialecere lee ceid. a aete guesses ee ary 
Evidence held insufficient to show execution or contents of 
an alleged will. Williams v. Miles......... cece eee e aes 
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Wills—Concluded. 
7. Proof of the execution and contents of a lost will should 
be clear and convincing. Williams v. Miles....... a ial gies a 455 


8. If husband and wife join in an instrument in form of a 
joint wili, which desposes only of property of which the 
husband is the sole owner, it will be sustained as the will 
of the husband. In re Estate of Hanscn............ cc cee 567 


9. Where it is doubtful as to whether a fee or a life estate 
to testator’s wife was intended, the fact that the property 
was a homestead and the law would give her a life estate 
therein will be considered in determining the meaning of 
the will. In re Estate of Hansen... cccccvcereccecsersevses 567 


10. The district court has not jurisdiction in an original action 
to determine whether an instrument proposed for probate 
is the last will of decedent. Brown v. Webdster.........0.. 788 


Witnesses. See Carminat Law, 6, 11 
1. Where a witness is called to contradict testimony of a 
former witness, it is within the court’s discretion to permit 
leading questions. Sheridan Coal Co. v. Hull Co.......-+.- 117 


2. Plaintiff on cross-examination should not be required to give 
evidence as to matters not alleged in his petition or put 
in issue by the pleadings. Cornell v. Haight........++-+.. 508 


3. In applying the statutory rule (code, sec. 329) as to com- 
petency of witnesses when the adverse party is the repre- 
sentative of a decedent, the real nature of the transaction 
should be considered. Clark v. Ficischmann........... -.. 609 


4. Exceptions to the statutory rule (code, sec. 328), that every 
human being of sufficient capacity to understand the obliga- 
tion of an oath ts a competent witness, should not be 
extended by construction beyond the import of the language 
used by the legislature. Clark v. Ficischimann............. 609 

fh. A surviving partner held not incompetent as a witness, 
under sec. 329 of the code, in a suit by decedent’s devisee 
to recover land from one claiming title through the partner- 
Ship. Clark v, FICiSCRMGNN. ...ccvscccereesacvecceersesees GUD 


6. Where, at the time a statement is made, a witness makes 
a memorandum thereof and testifies that it is correct, he 
may testify therefrom, though he has no independent 
recollection of the statement. Welch v. Adams.......... 681 
7. Rights of a party as a witness, who is sought to be im- 
peached on cross-examination, are the same as those of 
other witnesses. Blair v. Kingman Implement Co......... 736 


